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GOODLETT 

V. 

Louisville  and  Nas«ville  R.  Co. 

(122  United  States  391.) 

The  Louisville  and  Nashville  Railroad  Company  is  a  Corporation  of 
Kentucl(yi  and  not  of  Tennessee,  havinc;  from  the  latter  State  only  a  license 
to  construct  a  railroad  within  its  limits,  between  certain  points,  and  to  exert 
there  some  of  its  corporate  powers. 

When  Case  may  be  talcen  from  the  Jury^  —  Where  a  cause  fairly  depends 
upon  the  effect  or  weight  of  testimony,  it  is  one  for  the  consideration  and 
determination  of  the  jury,  under  proper  directions  as  to  the  principles  of  law 
involved;  and  a  case  should  never  be  withdrawn  from  them,  unless  the  testi- 
mony be  of  such  a  conclusive  character  as  to  compel  the  court,  in  the  exercise 
of  a  sound  judicial  discretion,  to  set  aside  a  verdict  returned  in  opposition 
to  it. 

This  action  was  brought  in  the  Circuit  Court  of  Williamson 
County,  Tenn.,  by  Simon  Callahan,  to  recover  damages  for  per- 
sonal injuries  sustained  by  him  while  in  the  discharge  of  his 
duties  as  section-foreman  on  a  railroad  between  Nashville,  Tenn., 
and  Decatur,  Ala.,  which,  at  the  time,  was  operated  by  the 
Louisville  and  Nashville  Railroad  Company.  The  declaration 
alleged  that  the  defendant  was  a  corporation  created  by  the 
Legislature  of  Tennessee,  and  that  the  injuries  complained  of 
were  caused  by  the  negligence  and  carelessness  of  that  company, 
its  servants  and  agents.  In  due  time  the  defendant  filed  its 
petition,  accompanied  by  bond  in  proper  form,  for  the  removal 
of  the  action  into  the  Circuit  Court  of  the  United  States  for  the 
Middle  District  of  Tennessee,  alleging  that  the  plaintiff  was  a 
citizen  of  Tennessee,  and  that  the  defendant  was  a  citizen  of 
Kentucky,  having  its  principal  place  of  business  in  that  Com- 
monwealth. The  State  court  made  an  order  recognizing  the 
right  of  removal,  and  declaring  that  no  further  proceedings  oe 
had  therein  in  said  suit. 

In  the  Circuit  Court  a  motion  to  remand  the  cause  to  the 
State  court — the  ground  of  such  motion  being  that  the  defend- 
ant was  a  corporation  of  Tennessee,  and  therefore  a  citizen  of 
the  same  State  with  the  plaintiff  —  was  denied.  To  that  action 
of  the  court  an  exception  was  taken. 

Upon  the  trial  of  the  case  the  court  gave  a  peremptory  in- 
struction to  find  for  the  defendant.     It  also  refused  to  give  the 
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instructions  asked  in  behalf  of  the  plaintiff.  The  pIa.i.ri!tTff  sued 
out  this  writ  of  error. 

F.  E.  Williams,  at  the  argument  of  the  case,  submittedi  for 
plaintiff  in  error  on  his  brief.  Mr,  Bate  was  with  him  €>ffli  the 
brief. 

Edward  Baxter  for  defendant  in  error. 

After  argument  the  following  order  was  made  by  the  courts 
April  1 8,  1887. 

Leave  is  granted  counsel  on  both  sides  to  file  additional 
printed  arguments  on  the  third,  fourth,  fifth,  and  sixth  assign- 
ments of  error,  at  any  time  before  Monday,  May  2,  if  they  desire 
to  do  so.     It  is  the  wish  of  the  court  that  this  be  done. 

F,  E.  Williams  under  this  order  submitted  a  brief  for  pIainti£E 
in  error. 

Harlan,  J. — The  first  question  presented  by  the  assignments 
of  error  relates  to  the  refusal  by  the  court  below  to  remand  the 

action  to  the  State  court.     If  the  defendant  is  a  cor- 
poration of  Kentucky,  then  its  vight  to  have  the  case 
removed  from  the  State  court  cannot  be  denied. 

Whether  a  corporation  created  by  the  laws  of  one  State  is  also 
a  corporation  of  another  State  within  whose  limits  it  is  permitted, 
under  legislative  sanction,  to  exert  its  corporate  powers,  is  often 
difficult  to  determine.  This  is  apparent  from  the  former  decis- 
ions of  this  court.  To  some  of  those  decisions  it  will  be  well 
to  refer  before  entering  upon  the  examination  of  the  particular 
statutes  of  Tennessee,  which,  it  is  claimed,  created  the  defendant . 
a  corporation  of  that  State. 

In  Ohio  &  Mississippi  Railroad  Co.  v.  Wheeler,  i  Black, 
286,  293,  297,  it  was  a  question  whether  that  company  was  not  a 

corporation  both  of  Indiana  and  Ohio.  The  com- 
AsthoritiM  ex-  pany  claiming  in  its  declaration  to  be  "a  corporation 
amim/b. Co.*  created  by  the  laws  of  the  States  of  Indiana  and 
T.  wkeeier.       Ohio,  and  having  its  principal  place  of  business  in 

Cincinnati,  in  the  State  of  Ohio,  a  citizen  of  the  State 
of  Ohio,"  sued  Wheeler,  a  citizen  of  Indiana,  in  the  Circuit  Court 
of  the  United  States  for  the  district  of  Indiana.  It  was  incor- 
porated by  an  Act  of  the  Legislature  of  Indiana.  Subsequently 
the  Legislature  of  Ohio  passed  an  Act -reciting  the  incorporation 
of  the  company  in  Indiana,  and  declared  that  "the  corporate 
powers  granted  to  said  company  by  the  Act  of  Indiana,  incorpo- 
rating the  same,  be  recognized."  At  a  later  date  the  Legislature 
of  Ohio  passed  an  Act  authorizing  the  extension  of  the  com- 
pany's road  to  Cincinnati,  declaring  that  the  intention  of  the 
previous  Act  "  was  to  recognize,  affirm,  and  adopt  the  charter  of 
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the  said  Ohio  and  Mississippi  Railroad  Company,  as  enacted 
by  the  Legislature  of  the  State  of  Indiana/* 

In  the  opinion  of  the  court  it  is  said  "that  a  corporation  by 
the  name  and  style  of  the  plaintiff  appears  to  have  been  char- 
tered by  the  States  of  Indiana  and  Ohio,"  and,  therefore,  that 
the  company  was  "  a  distinct  and  separate  corporate  body  in 
Indiana  from  the  corporate  body  of  the  same  name  in  Ohio.*' 

In  Railroad  Co.  v,  Harris,  12  Wall.  65,  83,  it  appeared  that 
the  Baltimore  and  Ohio  Railroad  Company  was  incorporated 
by  the  State  of  Maryland  for  the  purpose  of  securine: 
the  construction  of  a  railroad  from  Baltimore  t.o  some  Htrru.  ' 
suitable  point  on  the  Ohio  River.  Subsequently 
Virginia,  by  a  statute  which  set  out  at  large  the  Maryland  Act, 
•declared  that  "  the  same  rights  and  privileges  shall  be  and  are 
hereby  granted  to  the  aforesaid  company  in  the  territory  of 
Virginia,  as  are  granted  to  it  within  the  territory  of  Maryland ;  *' 
the  company  to  be  subject  to  the  same  pains,  penalties,  and 
obligations  as  were  imposed  by  the  Maryland  Act,  and  the  same 
rights,  privileges,  and  immunities  being  secured  to  Virginia  and 
her  citizens,  except  as  to  lateral  roads.  Congress,  at  a  later 
-date,  passed  an  Act  authorizing  the  company  to  extend  its  road 
into  the  District  of  Columbia,  and  to  exercise  "  the  same  powers, 
rights,  and  privileges,  and  shall  be  subject  to  the  same  restric- 
tions in  the  construction  and  extension  of  said  lateral  road  into 
and  within  the  said  District,  as  they  may  exercise  or  be  subject 
to  under  or  by  virtue  of  the  said  Act  of  incorporation  in  the  con- 
struction and  extension  of  any  railroad  in  the  State  of  Mary- 
land," etc.  Touching  the  question  whether  the  legislation  of 
Virginia  and  of  Congress  created  a  new  corporation,  this  court 
said,  "In  both  the  original  Maryland  Act  of  incorporation  is 
referred *to,  but  neither  expressly  or  by  implication  create  a  new 
corporation.  The  company  was  chartered  to  construct  a  road  in 
Virginia  as  well  as  in  Maryland.  The  latter  could  not  be  done 
without  the  consent  of  Virginia,  That  consent  was  given  upon 
the  terms  which  she  thought  necessary  to  prescribe.  .  .  .  The 
permission  was  broad  and  comprehensive  in  its  scope  ;  but  it  was 
a  license,  and  nothing  more.  It  was  given  to  the  Maryland  cor- 
poration as  such,  and  that  body  was  the  same  in  all  its  elements 
and  in  its  identity  afterwards  as  before.  Referring  to  Ohio  & 
Mississippi  Railroad  Co.  v.  Wheeler,  the  court  said,  that,  "  as  the 
-case  appears  in  the  report,  we  think  the  judgment  of  the  court 
ivas  correctly  given.  It  was  the  case  of  an  Indiana  railroad  com- 
pany, licensed  by  Ohio,  sueing  a  citizen  of  Indiana  in  the 
Federal  court  of  that  State." 

In  Railroad  Co.  v.  Vance,  96  U.  S.  450,  457,  an  Act  of  the 
Illinois  Legislature,  referring  to  a  lease  made  by  the  Indianapolis 
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and  St.  Louis  Railroad  Company,  an  Indiana  corporation,  of  ai 
certain  railroad  in  Illinois,  belonging  to  the  St.  Louis,  Alton, 

and  Terre  Haute  Railroad  Company,  an  Illinois  cor- 
T.  YiMce.    *      poration,  and  declaring  that  "  the  said  lessees,  their 

associates,  successors,  and  assigns,  shall  be  a  rail- 
road corporation  in  this  State,  under  the  style  of  the  Indian- 
apolis and  St.  Louis  Railroad  Company,  and  shall  possess  the 
same  or  as  large  powers  as  are  possessed  by  said  lessor  corpora- 
tion, and  such  other  powers  as  are  usual  to  railroad  corporations," 
was  held  not  to  be  a  mere  license  to  an  Indiana  corporation  to- 
exert  its  corporate  powers,  and  enjoy  its  corporate  rights  and 
privileges  in  Illinois,  but  to  create  the  lessees,  their  associates,, 
successors,  and  assigns,  a  distinct  corporate  body  in  the  latter 
State.  The  court  said,  "  It  does  more ;  it  gives  the  style  by 
which  that  corporation  shall  be  known.  Still  further,  it  does  not 
authorize  the  complainant  corporation  to  exercise  in  Illinois  the 
corporate  powers  granted  by  the  laws  of  Indiana,  but  confers,, 
by  affirmative  language,  upon  the  corporation,  which  it  declares 
shall  be  a  railroad  corporation  in  Illinois,  *the  same  or  as  large 
powers  as  are  possessed'  by  an  Illinois  corporation,  the  St. 
Louis,  Alton,  and  Terre  Haute  Railroad  Company,  and,  in  addi- 
tion, such  other  powers  as  are  usual  to  railroad  corporations. 
The  Indianapolis  and  St.  Louis  Railroad  Company,  as  lessee  of 
the  St.  Louis,  Alton,  and  Terre  Haute  Railroad  Company,  was 
thus  created,  by  apt  words,  a  corporation  in  Illinois.  The  fact 
that  it  bears  the  same  name  as  that  given  to  the  company  incor- 
porated by  Indiana,  cannot  change  the  fact  that  it  is  a  distinct 
corporation,  having  a  separate  existence  derived  from  the  Legis- 
lature of  another  State." 

In  Memphis  &  Charleston  Railroad  Co.  v,  Alabama,  107  U.  S. 
581,  584;  s.  c,  13  Am.  &  Eng.  R.R.  Cas.  172,  the  question  was 

as  to  the  citizenship  of  the  corporation  against  which 
c ^r'oI*  *  ^^^  ^^'^  ^^^  brought  by  the  State  of  Alabama.  The 
Aiabams.^'        State  of  Tennessee,  in   1846,  created  a  corporation 

by  the  name  of  the  Memphis  and  Charleston  Rail- 
road Company.  The  Legislature  of  Alabama  subsequently  passed 
an  Act  entitled  "An  Act  to  incorporate  the  Memphis  and 
Charleston  Railroad  Company."  That  Act  referred  to  the  Act 
of  the  Tennessee  Legislature,  and  granted  to  said  company  a 
right  of  way  through  Alabama,  to  construct  its  road  between 
certain  points  named,  declaring  that  it  should  have  all  the  rights 
and  privileges  granted  to  it  by  the  said  Act  of  incorporation,  sub- 
ject to  the  restrictions  therein  imposed.  The  statute  contained 
other  provisions  of  the  same  general  nature,  from  all  of  which, 
however,  it  was  not,  as  this  court  observed,  made  quite  clear^ 
whether  the  company  referred  to  in  the  body  of  the  Act  was  the 
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one  which  the  Act  in  its  title  purported  to  incorporate,  or  the  one 
created  by  the  Tennessee  Act,  and  referred  to  in  the  preamble  of 
the  Alabama  Act.  But  there  were  other  sections  expressly  refer- 
ring to  the  company  "hereby  incorporated,"  that  is,  incorporated 
by  the  Alabama  Act.  The  whole  of  the  latter  Act,  taken  together, 
the  court  said,  manifests  the  understanding  and  intention  of  the 
Legislature  of  Alabama  that  the  corporation,  which  was  thereby 
,granted  a  right  of  way  to  construct  through  that  State  a  railroad, 
"  was,  and  should  be,  in  law,  a  corporation  of  the  State  of 
Alabama,  although  having  one  and  the  same  organization  with 
the  corporation  of  the  same  name  previously  established  by  the 
Legislature  of  Tennessee." 

In  the  recent  case  of  Pennsylvania  Company  v.  St.  Louis, 
Alton,  &  Terre  Haute  Railroad  Company,  118  U.S.  290,  295, 
296 ;  s.  c,  24  Am.  &  Eng.  R.R.  Cas.  58,  the  general 
-question  now  before  us  received  careful  consideration.  ?**?•  ^*^'  ^' 
It  was  there  said,  "It  does  not  seem  to  admit  of  b.co."*'*  *' 
<luestion  that  a  corporation  of  one  State,  owning 
property  and  doing  business  in  another  State,  by  permission  of  the 
latter  does  not  thereby  become  a  citizen  of  this  State  also.    And 
so  a  corporation  of  Illinois,  authorized  by  its  laws  to  build  a  railroad 
across  the  State  from  the  Mississippi  River  to  its  eastern  bound- 
ary, may,  by  permission  of  the  State  of  Indiana,  extend  its  road 
a  lew  miles  within  the  limits  of  the  latter,  or,  indeed,  through  the 
•entire  State,  and  may  use  and  operate  the  line  as  one  road  by 
the  permission  of'  the  State,  without  thereby  becoming  a  corpo- 
ration, or  a  citizen,  of  the  State  of  Indiana.    Nor  does  it  seem  to 
us  that  an  Act  of  the  Legislature  conferring  upon  this  corporation 
of  Illinois  by  its  Illinois  corporate  name,  such  powers  to  enable  it 
to  use  and  control  that  part  of  the  road  within  the  State  of  In- 
<iiana,  as  have  been  conferred  on  it  by  the  State  which  created 
it,  constitutes  it  a  corporation  of  Indiana.     It  may  not  be  easy  in 
.all  such  cases  to  distinguish  between  the  purpose  to  create  a 
new  corporation,  which  shall  owe  its   existence  to  the  law  or 
statute  under  consideration,  and  the  intent  to  enable  the  corpo- 
ration already  in  existence,  under  laws  of  another  State,  to  exer- 
cise its  functions  in  the  State  where  it  is  so  received.     To  make 
such  a  company  a  corporation  of  another  State,  the  language 
used  must  imply  creation,  or  adoption,  in  such  form  as  to  confer 
the  power  usually  exercised  over  corporations  by  the  State,  or 
by  the  Legislature,  and  such  allegiance  as  a  State  corporation 
owes  to  its  creator.     The  mere  grant  of  privileges  or  powers  to 
it  as  an  existing  corporation,  without  more,  does  not  do  this, 
and  does  not  make  it  a  citizen  of  the  State  conferring   such 
j)owers." 

So  that  the  essential  inquiry  here  must  be,  whether,  within 
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the  doctrine  established  in  the  cases  we  have  cited,  the  State  of 

Tennessee,  by  her  legislation,  granted  a  mere  license 
uqiOry!*****     to  the  Louisville  and  Nashville  Railroad  Company  to 

exercise  within  her  limits  all  or  some  of  the  powers 
conferred  upon  it  by  the  State  of  Kentucky,  or  established  a  new 
corporation  over  which  she  could  exert  such  direct  control  and 
authority  as  is  usually  exerted  by  a  State  over  corporations  of 
her  own  creation. 

The  solution  of  this  question  depends  upon  the  intent  of  the 
Legislature  of  Tennessee,  as  gathered  from  the  words  used  in 
the  statutes  now  to  be  examined. 

We  lay  out  of  view  the  Acts  of  the  General  Assembly  of 
Tennessee,   approved   Feb.   i,    1850,   incorporating   a  company 

by  the  name  of  the  Louisville  and  Nashville  Rail- 
Udd"^o/***  road  Company,  and  the  Act  of  Feb.  9,  1850,  entitled 
^^^,  **  An  Act  to  incorporate  the  Nashville  and  Louisville 

Railroad  Company."  It  appears  in  evidence  that  no 
organization  was  effected  under  those  Acts,  and  we  do  not 
understand  the  counsel  for  the  plaintiff  to  rely  upon  either  of 
them  as  showing  that  the  present  defendant  is  a  corporation 
of  Tennessee. 

By  an  Act  of  the  General  Assembly  of  Kentucky,  approved 
March  5,   1850,  a  corporation  was  created  by  the  name  of  the 

Louisville  and  Nashville  Railroad  Company,  with 
KenuckrAct  power  to  construct  a  railroad  "from  the  city  of 
Loaiflv^  Louisville  to  the  Tennessee  line,  in  the  direction  of 
KaihfiueB.Co.  Nashville ; "  and  by  an  Act  of  the  same  body,  ap- 
proved March  20,  1851,  authority  was  given  to  con- 
nect said  road  "  with  any  railroad  extending  to  Nashville,  on  such 
terms  and  conditions  as  the  two  companies  may,  from  time  to 
time,  agree  on,  for  the  through  transportation  and  travel  of 
freight  and  passengers."  ^ 

On  the  4th  of  December,  1851,  the  General  Assembly  of 
Tennessee  passed  an  Act,  the  title  of  which  is  **  An  Act  to  incor- 
porate the  Louisville  and  Nashville  Railroad  Company."  As  the 
question  of  citizenship  depends  mainly  upon  the  construction  of 
that  Act,  it  is  given  in  full,  as  follows  :  — 

"Section  i.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Tennessee^  That  the  right  of  way  for  the  construction 
of  a  railroad  from  the  line  between  the  States  of  Kentucky  and 
Tennessee,  so  as  to  connect  the  cities  of  Louisville  and  Nashville 
by  railroad  communication,  be,  and  is  hereby,  granted  to  the 
Louisville  and  Nashville  Railroad  Company,  incorporated  by 
the  Legislature  of  Kentucky,  with  all  the  rights,  powers,  and  priv- 
ileges, and  subject  to  all  the  restrictions  and  liabilities  set  forth 
and  prescribed  in  a  charter  granted  to  said  company  by  the  Legis- 
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lature  of  Kentucky,  and  approved  March  the  5th,  1850,  and  the 
amendments  thereto,  passed  by  said  Legislature,  and  approved 
March  the  20th,  185 1,  for  the  term  of  nine  hundred  and  ninety- 
nine  years,  except  as  further  provided  in  this  Act. 

"  Sect.  2.  Be  it  further  enact ed^  That  said*  company  shall 
construct  said  railroad  from  the  boundary  line  between  said 
States,  beginning  at  said  line  where  it  shall  be  intersected  by 
that  part  of  said  railroad  which  is  to  be  within  the  State  of 
Kentucky,  to  (a  point  within  or  convenient  to)  the  city  of  Nash- 
ville :  provided^  That  in  the  construction  of  said  railroad  said 
company  shall  commence  at  each  end  of  the  line  at  the  same 
time,  and  continue  the  work  from  each  end  until  said  railroad  is 
completed :  provided^  further.  That  said  company  shall  not  be 
compelled  to  use  the  capital  stock  subscribed  and  paid  in  by  the 
citizens,  companies,  corporations,  or  counties  in  the  State  of 
Kentucky,  in  the  construction  of  that  part  of  said  railroad  lying 
in  the  State  of  Tennessee,  until  the  part  thereof  lying  in  Ken- 
tucky is  completed. 

"  Sect.  3.  Be  it  further  enacted,  That  so  soon  as  said  com- 
pany shall  have  completed  five  miles  of  said  railroad  from  Nash- 
ville, they  may  commence  and  prosecute  their  business,  as 
provided  in  the  twenty-first  section  of  said  charter;  that  the 
tariff  of  charges  for  transportation  of  passengers  and  for  goods, 
wares,  merchandise,  and  other  articles  and  commodities,  shall  be 
equal  on  all  parts  of  said  railroad  in  proportion  to  distance ;  and 
that  equal  facilities  for  the  transportation  of  the  same  in  either 
direction  shall  be  furnished. 

"  Sect.  4.  Be  it  further  enacted,  That  the  stockholders  in  the 
State  of  Tennessee  shall  be  entitled  to  be  represented  in  said 
company  by  direct6rs  residing  in  Tennessee  in  proportion  to 
their  stock,  to  be  chosen  by  the  stockholders  of  the  company  in 
the  manner  and  at  the  time  the  other  directors  are  chosen. 

"  Sect.  5.  Be  it  further  enacted.  That  nothing  in  this  Act,  or 
in  said  charter  or  amendments  thereto,  shall  be  so  construed  as 
to  prohibit  the  Legislature  of  Tennessee  from  passing  any  law 
authorizing  the  construction  of  railroads  within  this  State,  par- 
allel to,  crossing,  or  to  unite  with  said  railroad  from  Louisville 
to  Nashville ;  and  the  State  of  Tennessee  reserves  the  right  so 
to  do. 

"Sect.  6.  Be  it  further  enacted.  That  the  twentieth  section 
of  said  charter,  and  the  fourth  section  of  the  amendments 
thereto,  shall  be  void,  and  of  no  force  or  effect  within  this  State. 

"Sect.  7.  And  be  it  further  etiacted.  That  the  twenty-third, 
twenty-fourth,  twenty-fifth,  and  twenty-ninth  sections  of  the  Act 
of  the  nth  Deceinber,  1845,  incorporating  the  Nashville  and 
Chattanooga  Railroad  Company,  be,  and  are  hereby,  made  a  part 
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of  the  said  charter  of  the  Louisville  and  Nashville  Railroad 
Company,  to  be  in  force  within  this  State,  and  that  this  bill  shall 
take  effect  from  and  after  its  passage  :  provided,  That  the  Com- 
monwealth of  Kentucky  shall  grant  to  the  State  of  Tennessee, 
or  to  such  companies  as  the  General  Assembly  may  charter,  the 
right  of  way  from  Nashville  to  intersect  with  the  Lexington  and 
Danville  Railroad  at  Danville,  Harrodsburg,  or  such  other  point 
on  that  road  as  the  company  may  designate,  provided  it  does  not 
interfere  with  any  vested  rights  of  the  citizens  of  Kentucky, 
with  the  like  powers  and  privileges  granted  to  this  company. 

"  Sect.  8.  Be  it  further  enacted^  That  the  company  shall  bring 
said  railway  to  the  city  of  Nashville,  or  South  Nashville,  and 
locate  their  depot  convenient  to  the  Nashville  and  Chattanooga 
Railroad,  so  as  to  form  the  connection." 

Some  stress  is  laid  upon  the  title  of  that  Act,  as  indicating  a 
purpose  to  create  a  corporation,  and  not  simply  to  recognize  an 
Title  of  th  Act  ^^^^^*"S  o^^  of  another  State,  and  invest  it  with 
of  little  weight,  authority  to  exert  its  functions  within  the  State  of 

Tennessee.  While  the  title  of  a  statute  should  not 
be  entirely  ignored  in  determining  the  legislative  intent,  it 
cannot  be  used  "  to  extend  or  restrain  any  positive  provisions 
contained  in  the  body  of  the  Act,"  and  is  of  little  weight  even 
when  the  meaning  of  such  provisions  is  doubtful.  Hadden  v. 
Collector,  5  Wall.  107,  1 10.  Looking,  then,  at  the  body  of  the 
Tennessee  Act  of  Dec.  4,  1851,  we  find  no  language  clearly 
Tennessee  Act  ^^incing  a  purpgse  to  create  a  new  corporatioti,  or  to 
«f  Dec.  4, 1861,  ftdopt  One  of  another  State,  in  such  form  as  to  estab- 
did  not  create  lish  the  same  relations,  in  law,  between  the  latter 
new  corpora-      Corporation  and  the  State  of   Tennessee,  as  would 

exist  in  the  case  of  one  created  by  that  State.  The 
Act  grants  to  a  named  company  "  incorporated  by  the  Legislature 
of  Kentucky  "  a  right  of  way,  within  designated  limits,  for  the 
construction  of  a  railroad,  with  all  the  rights,  powers,  and  priv- 
ileges, and  subject  to  all  the  restrictions  and  liabilities,  prescribed 
in  its  original  and  amended  charter,  "  except  as  further  provided 
in  this  Act."  The  remaining  sections  of  the  Act  are,  in  form, 
additions  and  alterations  of  the  charter  of  the  Kentucky  corpora- 
tion ;  but,  in  effect,  they  only  prescribe  the  terms  and  conditions 
upon  which  that  corporation  was  given  a  right  of  way,  and 
permitted  to  construct  a  railroad  and  exercise  its  powers,  in 
Tennessee. 

If  the  Legislature  of  the  latter  State  intended  to  do  any  thing 
more  than  grant  a  license  to  a  corporation  of  another  State  to 
construct  a  railroad,  and  exert  its  corporate  functions  within  her 
limits  ;  if  it  was  intended  to  bring  into  existence  a  corporation 
subject  to  the  paramount  authority  of  Tennessee  as  were  other 
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corporations  created  by  her  laws,  —  certain  sections  of  the  Act 
incorporating  the  Nashville  and  Chattanooga  Railroad  Company 
would  not  have  been  made  a  part  of  the  charter  of 
the  Louisville  and  Nashville  Railroad  Company,  to  chart'/to  b" 
be  in  force  simply  **  in  this  [that]  State  ;"  but  would  inforMstm- 
have  been  incorporated  into  the  company's  charter,  pij"inuu 
to   be   in   force  wherever  and  whenever  it  exerted  **•*•*" 
the  powers  granted  to  it.     And  the  same  observation  applies  to 
the  proviso  in  the  seventh  section  of  the  Act  of  Dec.  4,   1851, 
which  requires  that  Kentucky  should  grant  to  Tennessee,  or  to 
such  companies  as  the  latter  State  might  "  charter,"  the  right  of 
way  from  Nashville  to  intersect  with  a  named  road  at  certain 
points  in  Kentucky,  with  the  like  powers  and  privileges  granted 
by  Kentucky  to  the  Louisville  and  Nashville  Railroad   Com- 
pany. 

Taking  the  whole  of  that  Act  together,  we  are  satisfied  that 
it  was  not  within  the  mind  of  the  Legislature  of 
Tennessee  to  create  a  new  corporation,  but  only  to  inXeMeMw 
give  the  assent  of  that  State  to  the  exercise  by  the  Le^idaure  to 
defendant,  within  her  limits,  and  subject  to  certain  create  new 
-conditions,  of  some  of  the  powers  granted  to  it  by  *®"t»®"**®"* 
the  State  creating  it. 

This  construction  is  not,  if  indeed  it  could  be,  affected  by 
the  subsequent  legislation  of  Tennessee.     While  the  titles  of 
the  Acts  of  Jan.  10,  1852,  Dec.  15,  1855,  and  March  g^i^geqaeBt 
20,  1858,  give  some  slight  support  to  the  position  legislation  or 
taken  by  the  plaintiff,  the  Acts  themselves  do  not  Tenneiaee  does 
militate  against  the  conclusions  heVe  expressed.     In  JlJ^^stnictioii** 
legal  effect,  they  only  impose  other  terms  and  condi- 
tions than  those  prescribed  in  the  original  Act,  upon  the  exercise 
by  the  defendant,  within  Tennessee,  of  the  powers  and  privileges 
conferred  by  its  charter,  as  granted  by  Kentucky. 

Upon  the  authority  of  the  cases  cited,  and  for  the  reasons 
herein  stated,  we  are  of  opinion  that  the  Louisville  and  Nashville 
Railroad  Company  is  a  corporation  of  Kentucky,  and  not  of 
Tennessee ;  and,  consequently,  that  the  action  was  removable, 
upon  its  petition  and  bond,  into  the  Circuit  Court  of  the  United 
States. 

•    It  only  remains  to  consider  the  assignments  of  error  relating 
to  the  charge  to  the  jury,  and  to  the  refusal  of  the  ^ggignments 
court  to  give  certain  instructions  in   behalf  of  the  relating  to 
plaintiff.     The  bill  of   exceptions  states,  that,  "on  charge  to  jury, 
the  trial  of  this  cause,  the  following  testimony  was  »«'"«**  J®  »*▼« 

1       •         1  ,         •  II       rr>i  r   11  1  •  1  iBstructlonn. 

submitted  to  the  jury.       Then  follows  the  evidence 

of  numerous  witnesses  for  the  respective  sides,  given  in  narrative 

form,  and  the  charge  of  the  court.     The.  court,  among  other 
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things,  charged  the  jury,  that  the  plaintiff  did  not  himself  exer- 
cise reasonable  care  and  prudence,  but  was  guilty  of  negligence, 
so  that  had  the  people  upon  the  train,  or  the  persons  controlled 
by  him,  been  injured,  they  could  have  recovered  against  his 
employer  for  his  negligence.  "  Under  the  facts  proven  in  this 
case,"  the  judge  said,  "were  you  to  give  a  verdict  against  the 
defendant,  I  should  feel  bound  to  set  it  aside,  and  grant  a  new 
trial.  In  such  a  state  of  the  case,  it  is  my  duty  to  instruct  you 
to  find  a  verdict  for  the  defendant,  and  I  accordingly  do  so, 
declining  to  give  the  instructions  requested  by  plaintiff's  counsel." 
The  bill  of  exceptions  does  not,  in  express  words,  state  that  it 
contains  all  the  evidence  introduced  at  the  trial. 

Assuming,  but  without  deciding,  that  the  bill  of  exceptions 
sufficiently   shows   that   all  the   evidence   is   embodied   in   the 

record,  the  question  arises  whether  the  court  erred 
When  case  in  withdrawing  the  case  from  the  jury,  and  directing 
wiudniwii  ^  verdict  for  the  company.  In  Phoenix  Insurance 
from  Jury.         Company  v.  Doster,  io6  U.  S.  30,  32,  it  was  said, 

that,  "  where  a  cause  fairly  depends  upon  the  effect 
or  weight  of  testimony,  it  is  one  for  the  consideration  and  deter- 
mination of  the  jury,  under  proper  directions,  as  to  the  principles 
of  law  involved  ; "  and  that  a  case  should  never  be  withdrawn  from 
them,  "  unless  the  testimony  be  of  such  a  conclusive  character 
as  to  compel  the  court,  in  the  exercise  of  a  sound  judicial  discre- 
tion, to  set  aside  a  verdict  returned  in  opposition  to  it."  So,  in 
Randall  v,  Baltimore  &  Ohio  Railroad  Company,  109  U.  S.  478, 
482;  s.  c,  15  Am.  &  Eng.  R.R.  Cas.  243,  it  was  declared  to  be 
the  settled  law  of  this  court,  "  that  when  the  evidence  given  at 
the  trial,  with  all  inferences  that  the  jury  could  justifiably  draw 
from  it,  is  insufficient  to  support  a  verdict  for  the  plaintiff,  so 
that  such  a  verdict,  if  returned,  must  be  set  aside,  the  court  is 
not  bound  to  submit  the  case  to  the  jury,  but  may  direct  a 
verdict  for  the  defendant."  , 

These  authorities  sustain  the  charge  to  the  jury.     The  evi- 
dence makes  a  case  of  utter  recklessness  upon  the  part  of  the 

deceased,  who  was  a  section-boss  of  the  defendant, 
Charge  to  Jury  charged  with  the  duty  of  keeping  its  road  in  repair 
for'^efendant**  between  Certain  points,  so  that  trains  could  pass 
sufitained.     '    over  it  in  safety.      He  was  guilty  of  the  grossest 

negligence  in  running  his  hand-car  into  the  deep  cut 
where  he  was  injured,  without  having  sent  any  one  ahead  to 
watch  for  and  warn  the  passenger  train,  which  he  knew  was 
approaching,  or  would  soon  reach  that  point  on  the  road.  But 
for  his  negligence  in  that  respect,  he  would  not  have  been 
injured. 

It  is  said,  however,  that,  despite  any  negligence  to  be  fairly 
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imputed  to  the  deceased,  the  agents  of  the  company,  who  were 
in  charge  of  the  passenger  train,  might  have  avoided  gt^t^t^jry  pro- 
injuring  him  had  they  exercised  reasonable  diligence  hsIobs  relating 
to  that  end.     This  position  is  supposed  by  counsel  to  to  scddentB  to 
be  justified  by  §§  1166,  1167,  and  1168  of  the  Code  J^"'*" 
of  Tennessee,  which  provide,  — 

"  Section  1298  (i  166).  Every  railroad  company  shall  keep  the 
engineer,  fireman,  or  some  other  person  upon  the  locomotive, 
always  upon  the  lookout  ahead ;  and  when  any  person,  animal, 
or  other  obstruction  appears  upon  the  road,  the  alarm  whistle 
shall  be  sounded,  the  brakes  put  down,  and  every  possible  means 
employed  to  stop  the  train  and  prevent  an  accident. 

"Sect.  1299  (1167).  Every  railroad  company  that  fails  to 
observe  these  precautions,  or  cause  them  to  be  observed  by  its 
agents  and  servants,  shall  be  responsible  for  all  damages  to  per- 
sons or  property  occasioned  by,  or  resulting  from,  any  accident 
or  collision  that  may  occun 

"Sect.  1300  (1168).  No  railroad  company  that  observes,  or 
causes  to  be  observed,  these  precautions,  shall  be  responsible  for 
any  damages  done  to  person  or  property  on  its  road.  The  proof 
that  it  has  observed  said  precautions  shall  be  upon  the  com- 
pany."—  Code  Tenn.  1884  (Milliken  and  Vertrees),  §§  1298- 
1300. 

Without  considering  the  question  whether  those  sections  are 
intended  for  the  benefit  of  the  general  public  only,  not  for  the 
servants  of  the   company,  —  especially   one   whose 
negligence  caused,  or  contributed  to  cause,  the  acci-  ^'"'^lyd'tHtiL 
dent,  —  it  is  sufficient  to  say,  that  the  court  below  Sy'tompaBy. 
correctly  held  that  the  requirements  of  the  Tennessee 
Code  were  complied  with  by  the  company,  so  far  at  least  as  the 
circumstances  attending  the  injury  of  the  deceased   are   con- 
cerned.    A  verdict  based  upon  a  different  view  of  the  evidence 
should  have  been  set  aside,  upon  motion  by  the  defendant. 

The  jury  having  been  properly  directed,  in  view  of  all  the 
evidence,  to  find  a  verdict  for  the  company,  it  is  unnecessary 
to  consider  the  exceptions  taken  to  its  refusal  to  grant  certain 
mst ructions  asked  in  behalf  of  the  plaintiff.  The  judgment  is 
affirmed. 

« 

Domicil  Qf  Corporations!  —  See  Newport,  etc.,  B.  Co.  v,  Woolley,  7  Am.  & 
Eng.  R.  R.  Cas.  18;  California  So.  R.  Co.  v.  Southern  Pacific  R.  Co.,  17  lb. 
172. 

When  Corporation  is  chartered  by  several  States,  it  is  a  Citizen  of  each. — 
Home  V,  Boston,  etc.,  R.  Co.,  12  Am.  &  Eng.  R.  R.  Cas.  287;  Stone  v. 
Farmers'  L.  &  T.  Co.,  23  lb.  577  ;  Central  R.  &  B.  Co.  v,  Carr,  and  note,  23  lb. 
487-492 ;  Graham  v.  Boston,  etc.,  R.  Co.,  and  note,  25  lb.  53-67  et  seq. 
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And  Railway*  acting  upon  Autiiority  of  Statute  enacted  by  anotlier  State, 
may  become  a  Corporation  of  that  StatOi  —  Graham  v,  Boston,  etc.,  R.  Co.,  25 
Am.  &  Eng.  R.R.  Cas.  53. 

But  Railway  extending  its  Line  into  Foreign  State  by  Permission  of  Legis- 
lature does  not  thereby  become  a  Citizen  of  such  State. — Penn.,  etc.,  R.  Co. 
^.  St.  Louis,  etc.,  R.  Co.,  24  Am.  &  £ng.  R.R.  Cas.  58. 


Dow 

Memphis  and  Little  Rock  R.  Co. 

(124  United  States  Reports^  652.) 

Mortgage  covering  Income.  Accounting  by  Mortgagor.  —  Where  a  railroad 
mortgage  covers  income,  the  mortgagor  is  not  bound  to  account  to  the  mort' 
^gee  lox  earnings  while  the  property  is  in  his  possession,  until  a  demand  is 
made  therefor,  or  for  a  surrender  of  possession  under  the  mortgage ;  but  the 
commencement  of  a  suit  in  equity  to  enforce  a  surrender  of  possession  to 
the  trustees  under  the  mortgage  in  accordance  with  its  terms  is  a  demand  for 
possession,  and  if  the  trustees  are  then  entitled  to  possession  the  company 
must  account  from  that  time. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 
U.  M.  Rose  for  appellants. 
Wager  Swayne  for  appellees. 

Waite,  C.  J.  —  The  facts  on  which  this  case  rests  are  these  : 
Robert  K.  Dow,  Watson  Matthews,  and  Charles  Moran  are  the 

trustees  in  two  mortgages  executed  by  the  Memphis 
and  Little  Rock  Railroad  Company,  as  re-organized, 
one  on  the  ist  and  the  other  on  the  2d  of  May,  1877,  to 
secure  two  separate  issues  of  bonds.  Each  of  the  mortgages 
covered,  among  other  things,  "all  the  incomes,  rents,  issues, 
tolls,  profits,  receipts,  rights,  benefits,  and  advantages  had, 
received,  or  derived  by  the  party  of  the  first  part  from  any 
of  the  hereby  conveyed  premises,"  which  included  the  railroad  of 
the  company  ;  but  it  wa^  provided  that  until  default  in  the  pay- 
ment of  interest  or  principal  the  company  should  "retain  the 
possession  of  all  the  property  hereby  conveyed,  and  receive  and 
enjoy  the  income  thereof.'*  In  case  of  default  for  sixty  days  in 
the  payment  of  interest,  the  trustees  were  authorized  to  enter 
upon  and  take  possession  of  "  all  and  singular  the  charter,  fran- 
chises, and  property  .  .  .  conveyed,"  "  and  take  and  receive  the 
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income  and  profits  thereof."  The  company  failed  to  pay  its 
interest  falling  due  July  i,  1882,  and  thereafter.  For  this  reason 
the  trustees  began  this  suit  against  the  company  in  the  Circuit 
Court  of  the  United  States  on  the  12th  of  February,  1884,  Play- 
ing that  they  might  be  put  into  the  possession  of  the  mortgaged 
property  in  accordance  with  the  terms  of  the  mortgage  of  May 
2,  I S77,  and  for  the  purposes  therein  expressed,  "  and  that  the 
defendant  may  be  enjoined  from  interfering  with  their  possession, 
or  disturbing  it  in  any  way."  On  the  24th  of  March  they  applied 
for  the  appointment  of  a  receiver ;  and  the  court,  on  the  27th  of 
that  month,  granted  the  parties  until  April  7th  to  file  briefs  on 
the  motion,  but  ordered  "  that  the  defendant,  until  further  order 
herein,  hold  the  property  mentioned  in  the  bill  subject  to  the 
order  of  the  court."  On  the  15th  of  April  a  receiver  was  ap- 
pointed, and  the  company  was  ordered  at  once  to  "  surrender 
possession  of  its  said  railroad,  rolling  stock,  and  all  other  money 
and  property  of  every  character  "  to  him.  To  this  order  excep- 
tions were  taken  by  the  company,  so  far  as  it  directed  the  deliv- 
ery of  money  to  the  receiver,  on  the  ground  **  that  all  the  money 
in  its  hands  or  possession  was  derived  by  it  from  the  operation 
of  the  railroad,  and  other  property  mentioned  in  the  bill,  and  was 
its  income  and  the  income  of  said  property,  and  that  it  had  no 
money  whatever,  save  such  as  was  thus  derived  and  received  ;" 
and  that  at  no  time  had  the  plaintiff  demanded  possession  of  the 
property.  On  the  i8th  of  April  this  motion  was  denied,  but  the 
receiver  was  directed  to  hold  the  moneys  to  be  paid  him,  "  subject 
to  the  order  of  the  court,  and  to  be  repaid  to  defendant  should 
the  court  so  adjudge."  On  the  27th  of  March  the  company  had 
in  its  hands  $42,123.68.  Between  that  date  and  April  15  the 
company  paid  out  ^[46,458. 16,  and  its  earnings  were  such  that, 
when  added  to  the  1^42,123.68,  there  was  enough  to  make  these 
payments,  and  leave  a  balance  of  $32,216.20,  which  was  paid  over 
to  the  receiver.  • 

Certain  persons  who  were  holders  of  bonds  secured  by  the 
mortgage  of  May  i,  1877,  recovered  judgments  at  law  against 
the  company  for  past-due  coupons,  amounting  in  the  aggregate 
to  more  than  the  sum  thus  put  in  the  hands  of  the  receiver,  and 
they  presented  petitions  for  payment  out  of  the  fund.  After- 
wards the  court  ordered  the  receiver  to  pay  back  the  $32,216.20 
to  the  company,  and  to  turn  over  the  mortgaged  property  to  the 
trustees.  The  record  does  not  show  that  there  are  any  other 
creditors  than  such  as  are  secured  by  the  mortgages,  which 
exceed  in  amount  the  value  of  the  property.  From  that  part  of 
the  decree  directing  the  restoration  of  the  money  to  the  com- 
pany, the  trustees  took  this  appeal.  The  creditors  who  presented 
petitions  for  the  payment  of  their  judgments  did  not  appeal,  so 


14  DOW   V.  MENfPHIS   AND    LITIXE    ROCK    R.    CO. 

that  the  only  question  presented  here  is  whether  the  court  erred 
in  ordering  the  receiver  to  pay  the  ^32,2 16.20  to  the  company 
instead  of  the  trustees. 

/  It  is  well  settled  that  the  mortgagor  of  a  railroad,  even  though 
the  mortgage  covers  income,  cannot  be  required  to  account  to  the 

mortgagee  for  earnings,  while  the  property  remains  in 
Conpany  mast  his  possession,  Until  a  demand  has  been  made  on  him 
tii^°o/coiu!"  therefor,  or  for  a  surrender  of  the  possession  under 
jneaciBg  salt,     the  provisions  of  the  mortgage.     That  is  the  effect 

of  what  was  decided  by  this  court  in  Railroad  v, 
Cowdrey,  1 1  Wall.  459,  483.  In  the  present  case  a  demand  was 
made  for  the  possession  by  the  bringing  of  this  suit,  Feb. 
12,  1884 ;  and  from  that  time,  in  our  opinion,  the  company  must 
account.  The  bill  was  not  filed  to  foreclose  the  mortgage,  but 
to  enforce  a  surrender  of  possession  to  the  trustees  in  accord- 
ance with  its  terms.  The  court  below  decided  that  the  trustees 
were  entitled  to  the  possession  when  the  suit  was  begun,  and 
from  the  decree  to  that  effect  no  appeal  has  been  prosecuted. 
We  must  assume,  therefore,  that  the  demand  was  rightfully 
made,  and  ought  to  have  been  granted.  It  follows,  that,  after  the 
suit  was  begun,  the  company  wrongfully  withheld  the  possession  ; 
and  under  such  circumstances  equity  forbids  that  it  should  retain, 
as  against  the  mortgagee,  the  fruits  of  its  refusal  to  do  what  it 
ought  to  have  done.  It  is  a  matter  of  no  consequence  that  a 
receiver  was  not  appointed  until  April  15,  or  that  an  applica- 
tion was  not  made  for  such  an  appointment  until  March  24. 
If  the  surrender  of  possession  had  been  made,  as  we  must  assume 
it  ought  to  have  been,  as  soon  as  the  suit  was  begwn,  a  receiver 
would  have  been  unnecessary.  All  that  was  done  afterwards  in 
that  particular  was  in  aid  of  the  suit,  and  because  of  the  refusal 
of  the  company  to  comply  with  the  demand  that  had  been  made. 
It  follows  that  from  the  time  of  the  bringing  of  the  suit  the 
^company  itself  is  to  be  treated  in  all  respects  as  a  receiver  of 
the  property,  holding  for  the  benefit  of  whomsoever  in  the  end 
it  should  be  found  to  concern,  and  liable  to  account  accordingly. 
In  Railroad  v,  Cowdrey,  before  cited,  the  controversy  was  in 
respect  to  earnings  before  suit  brought,  and  the  suit  was  for 
foreclosure  only,  the  court  being  careful  to  say,  in  its  opinion, 
that  it  did  not  "appear  that  the  complainants,  or  their  trustees, 
made  any  demand  for  the  tolls  and  income  until  they  filed  the 
present  bill,"  and  that  "the  bill  itself  did  not  contain  any  allega- 
tion of  such  a  demand." 

It  remains  only  to  inquire  when  the  money,  which  is  the  sub- 
ject-matter of  the  controversy,  was  actually  earned ;  and  we  have 
no  hesitation  in  deciding,  upon  the  evidence,  that  it  must  have 
been  after  the  suit  was  begun.     The  admission  is,  that,  on  the 
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27th  of  March,  the  amount  in*  the  hands  of  the  company  was 
^42,123.68.     Between  that  date  and  April  15  the  company  paid 
out   $46,458.16,  which  was   ^[4,334.48   in  excess  of 
what  it  had  on  hand  at  the  beginning.     On  the  iSth  Jjj*^.*'"** 
of  April  it  had  on  hand  $32,216.20,  thus  showing  that  i^^ii" 
its  earnings  from    March  27  until  then  must  have 
been  $36,550.68.     The  fair  inference  from  the  evidence  is,  that 
the  receipts  were  all  from  the  current  earnings,  and  the  disburse- 
ments for  the  current  expenses.     The  railroad  was  all  the  time, 
before  and  after  the  suit,  a  "going  concern,"  and  its  receipts  and 
disbursements  the  subjects  of  current  income  account.     Apply- 
ing the  disbursements  as  they  were  made  from  the  income  to  the 
payment  of  the  older  liabilities  for  the  expenses,  as  is  the  rule 
in  ordinary  running  accounts,  it  is  clear,  that,  in  the  absence  of 
proof  to  the  contrary,  the  money  on  hand  was  earned  pending 
the  suit.     Under  these  circumstances,  as  there  are  no  current- 
expense  creditors  claiming  the  fund,  we  are  satisfied  that  the 
money  is  to  be  treated  as  income  covered  by  the  mortgages,  and 
should  be  paid  to  the  trustees,  to  be  held  as  part  of  that  security. 
The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  a  decree  in  accordance  with  < 
this  opinion. 

Rights  of  Holders  of  Income  Mortg^e  Bonds  to  Restrain  Application  of 
Income  to  other  Purpose  than  Payment  of  Bonds.  —  The  bonds  held  by 
plaintiffs  were  **  income  mortgage  bonds/'  issued  by  defendant  under  a  special 
Act  passed  in  1880  (Chap.  73,  Laws  of  1880).  Only  the  principal  of  these 
bonds  was  secured  by  the  mortgage.  The  payment  of  interest  was  subject  to 
the  condition,  that  "  the  net  eammgs  of  the  railroad  and  other  property  of 
the  company  for  each  period,"  i.e.,  each  ^ear,  should  be  sufficient  to  pay  it ;  the 
amount  of  net  earnings  for  each  penod  to  be  determined  by  defendant's 
board  of  directors,  by  the  coupons.  The  company  promised  to  pay  the  sum 
named,  "or  so  much  thereof  as  its  net  earnings  for  the  year  then  ending, 
according  to  the  ferms  of  the  bond,  will  pay."  The  property  mortgaged 
included. all  the  property,  franchise,  income,  and  profits,  and  all  "privileges, 
rights,"  etc.,  and  all  rolling-stock  and  other  property,  "  now  owned,  or  here- 
after to  be  owned,  or  acquired,  by  said  company."  By  the  terms  of  the 
mortgage  it  was  subject  to  the  right  of  the  mortgagor  "  to  retain  the  free  and 
uncontrolled  use,  enjoyment,  possession,  and  management "  of  the  mortgaged 
property,  so  long  as  no  default  was  made  in  payment,  in  accordance  with  the 
terms  of  the  bonds.  The  mortgage  stated  that  it  was  given  primarily  to  secure 
certain  bonds  described  as  **  first  consolidated  mortgage  bonds  of  the  com- 
pany ; "  and,  secondarily,  the  payment  of  the  principal,  but  not  the  interest 
of  the  "income  mortgage  bonds.*'  It  is  also  further  provided,  that  whenever 
the  mortgagor  acquired  any  franchises,  or  "property  or  interests  of  any  name 
or  nature,  tor  the  use  of,  or  in  connection  with,  its  railroad,"  they  should  be 
held  subject  to  the  lien  of  the  mortgage.  It  was  claimed  on  behalf  of  plain- 
tiffs, that  the  income  of  defendant  was  charged  with  the  payment  of  plaintiffs' 
bonds,  and  could  not  be  applied  upon  any  contract  subsequently  entered  into 
until  the  charge  was  extinguished ;  that  the  net  earnings  were  insufficient 
to  meet  the  accruing  interest  on  the  income  bonds,  and  if  diverted  for  the 


l6  ST.    LOUIS,    ETC.,    R.    CO.  V.  CLEVELAND,    ETC.,    R.    CO. 

purpose  of  carrying  out  a  lease,  would  be  absorbed.  Held,  that,  so  far  as  th& 
interest  was  concerned,  plaintiffs  were  simply  contract  creditors,  having  na 
lien  or  right  other  than  to  have  it  paid  out  for  the  proper  fund,  i.e.,  "  the  net 
earnings ; "  that  the  power  of  the  company  to  change  the  condition  of  the 
road  by  additions,  extensions,  or  improvements,  consistent  with  the  purposes 
of  its  incorporation,  was  not  restricted  by  the  provisions  referred  to;  that 
the  parties  contemplated  a  line  of  active  and  efficient  railroad,  managed  in  the 
usual  manner  according  to  the  discretion  of  defendant's  directors,  not  one  in 
suspense  or  liquidation  ;  and  that,  therefore,  the  directors  had  the  right  to  use 
the  earnings  of  the  corporation  for  such  improvements  or  other  lawful  pur- 
poses in  its  business  as  they  might  think  best,  and  plaintiffs  were  not  entitled 
to  maintain  ^he  action.     Day  v.  Ogdensburg,  etc.,  R.  Co.,  107  N.  Y.  129. 


St.  Louis,  Alton,  &  Terre  Haute  R.  Co. 

V. 

Cleveland,  Columbus,  Cincinnati,  &  Indianapolis  R.  Co. 

(125  United  States  Reports^  658.) 

Mortgage.  —  Foreclosure.  —  Priority  of  Claims.  —  The  rule  charging  oper- 
ating expenses  of  a  railroad,  tlebts  due  from  it  to  connecting  lines  growing 
out  of  an  interchange  of  business,  debts  due  for  the  occupation  of  leased  lines ; 
and  generally,  debts  created  under  special  circumstances  which  make  an 
equity  in  favor  of  the  unsecured  debtor,  upon  the  gross  income  of  the  road 
before  a  fund  arises  for  the  payment  of  mortgage  interest,  is  not  applicable  to 
,  a  fund  realized  from  a  sale  of  tiie  road  under  foreclosure  of  a  mortgage  ;  and, 
as  a  general  rule,  unsecured  debts  of  the  company  cannot,  in  such  case,  take 
precedence  over  debts  secured  by  prior  and  express  lines,  in  the  distribution 
of  the  proceeds  of  the  sale  of  the  mortgaged  property. 

Earnings  Applicable  to  Payment  of  Rent.  —  Diversions  to  Payment  of 
Interest.  —  The  court  holds  on  the  proof  in  this  case:  (i)  that  no  gross  earn- 
ings which  should  have  been  applied  to  the  payment  of  the  rent  due  the 
appellant,  were  diverted  to  the  payment  of  interest  upon  bonds  of  mortgage 
bondholders  represented  in  this  suit,  and  interested  in  the  distribution  of 
the  fund ;  and  (2)  that  the  appellant  has  no  equitable  right,  as  against  the 
appellees,  to  priority  of  payment  out  of  the  fund. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana. 

In  equity.  Petition  of  appellant,  the  St.  Louis,  Alton,  &  Terre 
Haute  Railroad  Company,  against  the  Cleveland,  Columbus,  Cin- 
cinnati, &  Indianapolis  Railway  Company,  John  H.  Devereux, 
receiver  of  the  Indianapolis  and  St.  Louis  Railroad  Company,, 
and  the  Pennsylvania  Railroad  Company. 

The  decree  appealed  from  in  this  case  was  rendered  upon  an 
intervening  petition  of  the  St.  Louis,  Alton,  &  Terre  Haute 
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Railroad  Company,  filed  Oct.  30,  1882,  in  a  suit  then  pending 
in  the  Circuit  Court  of  the  United  States  for  the  District  of 
Indiana,  wherein  Hinman  B.  Hurlbut  was  complainant,  and 
the  Indianapolis  &  St.  Louis  Railroad  Company  defendant ;  the 
object  of  which  suit  was  to  foreclose  the  second  and  third 
mortgages,  in  which  Hurlbut  was  the  surviving  trustee,  upon 
the  railroad  and  other  property  of  the  defendant.  A  decree  of 
foreclosure  and  sale  had  been  rendered  therein  on  May  22,  1882, 
in  pursuance  of  which  the  mortgaged  premises  were  sold  on  July 
28,  1882,  for  the  sum  of  |li, 396,000,  subject  to  the  outstanding 
first  mortgage ;  and,  at  the  date  of  the  filing  of  the  intervening 
petition  of  the  present  appellant,  they  had  become  by  purchase 
the  property  of  the  Indianapolis  &  St.  Louis  Railway  Company. 
The  proceeds  of  the  sale  were  under  the  control  of  the  court  for 
purposes  of  distribution ;  and  the  matter  had  been  referred  to  a 
master  in  chancery  to  hear  evidence  in  sup|)ort  of  the  claims  of 
any  creditor  claiming  the  right  to  share  in  that  distribution,  and 
to  make  report  thereon.  The  petition  alleges,  and  it  so  appears, 
that  by  a  decree  of  the  Circuit  Court  of  the  United  States  for 
the  District  of  Indiana,  rendered  July  26,  1882,  in  a  certain  suit 
in  equity,  in  which  said  petitioner  was  complainant,  and  the  said 
Indianapolis  &  St.  Louis  Railroad  Company  and  others  were 
defendants,  he  obtained  a  decree  against  said  Indianapolis  & 
St.  Louis  Railroad  Company  for  the  payment  of  the  sum  of 
$664,874. 70,  besides  costs,  which  decree  remains  unsatisfied  and 
unreversed.  This  amount,  it  is  claimed  by  the  petitioner,  is  a 
lien  upon  the  proceeds  of  the  sale  of  the  Indianapolis  &  St. 
Louis  Railroad,  prior  in  equity  to  that  of  the  bondholders 
secured  by  the  second  and  third  mortgages.  The  indebtedness 
for  which  this  decree  was  rendered  arose  under  an  agreement 
entered  into  between  the  petitioner  and  the  Indianapolis  &  St. 
Louis  Railroad  Company  on  Sept.  11,  1867,  whereby  it  was 
provided  that  the  Indianapolis  &  St.  Louis  Railroad  Company 
should  manage,  operate,  and  carry  on  the  business  of  that  por- 
tion of  petitioner's  road  known  as  its  principal  or  main  line, 
extending  from  Terre  Haute,  in  the  State  of  Indiana,  to  East 
St.  Louis,  in  the  State  of  Illinois,  a  distance  of  189  miles,  and 
of  the  Alton  branch  thereof,  extending  from  Alton  Junction,  in 
the  State  of  Illinois,  to  Alton,  in  said  State,  a  distance  of  4  miles, 
for  the  period  of  99  years  from  the  first  day  of  June,  1867  ;  that 
said  Indianapolis  &  St.  Louis  Railroad  Company  should  pay  annu- 
ally during  said  term  to  the  petitioner  30  per  cent  of  the  gross 
earnings  of  the  said  main  line  and  Alton  branch  until  such  gross 
earnings  for  the  year  should  amount  to  J)2,ooo,ooo,  and  25  per 
cent  of  any  excess  over  |l2,ooo,ooo,  until  the  whole  earnings  for 
the  year  should  amount  to  J!3,ooo,ooo,  and  20  per  cent  of  any 

23  RR.  Cas.  —  2. 
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excess  over  ^3,000,000  of  gross  earnings  for  such  year;  and, 
further,  that  the  said  payment  should  amount  in  each  and  every 
year  to  at  least  the  sum  of  ^450,000,  which  amount  was  agreed 
upon  as  a  minimum  rental,  to  be  paid  absolutely  without  refer- 
ence to  the  percentage  which  it  formed  of  the  gross  earnings  of 
any  year,  and  without  leaving  or  creating  any  claim  or  charge 
upon  the  earnings  of  any  future  year.  The  petition  further 
shows,  that,  at  the  time  of  the  execution  of  the  said  ojierating 
contract,  the  Indianapolis  &  St.  Louis  Railroad  was  not  built, 
and  that  the  Indianapolis  &  St.  Louis  Railroad  Company  was 
organized  and  created  for  the  express  purpose  of  furnishing  to 
the  Cleveland,  Columbus,  Cincinnati,  &  Indianapolis  Railroad 
Company  and  the  Pittsburg,  Fort  Wayne,  &  Chicago  Railway 
Company  a  through  line  to  the  Mississippi  River  by  means  of 
its  connection  with  the  petitioner's  road,  the  St.  Louis,  Alton,  & 
Terre  Haute  Railroad,  under  the  foregoing  contract ;  and  that, 
while  the  Indianapolis  &  St.  Louis  Railroad  Company  nominally 
under  that  contract  was  the  lessee  of  the  petitioner's  road,  yet  in 
fact  it  was  leased  and  operated  for  the  benefit  of  the  other  two 
companies  named,  who  furnished  the  money  to  build  the  said  In- 
dianapolis &  St.  Louis  Railroad,  and  who  entered  into  a  contract 
with  the  petitioner,  guaranteeing  performance  of.  said  agreement 
on  the  part  of  the  Indianapolis  &  St.  Louis  Railroad  Company, 
and  who  had  entered  into  a  contract  between  themselves  for  the 
management  and  operation  of  the  continuous  line  of  railroad  from 
Indianapolis,  in  the  State  of  Indiana,  to  East  St.  Louis,  in  the 
State  of  Illinois,  including  the  Indianapolis  &  St.  Louis  Railroad 
and  the  petitioner's  road.  It  was  further  alleged  in  the  petition, 
that  the  Pennsylvania  Railroad  Company,  which,  together  with  the 
Cleveland,  Columbus,  Cincinnati,  &  Indianapolis  Railway  Com- 
pany, are  made  defendants  to  the  petition,  had  succeeded  to  the 
rights  and  obligations  under  these  several  contracts  and  arrange- 
ments of  the  Pittsburg,  Fort  Wayne,  &  Chicago  Railway  Company  ; 
and  that  the  Pennsylvania  Railroad  Company  and  the  Cleveland, 
Columbus,  Cincinnati,  &  Indianapolis  Railway  Company  were 
equal  owners  of  the  capital  stock  of  the  Indianapolis  &  St.  Louis 
Railroad  Company,  and  that  the  Cleveland,  Columbus,  Cincin- 
nati, &.  Indianapolis  Railway  Company  is  the  holder,  substan- 
tially, of  all  the  second-mortgage  bonds  of  the  Indianapolis  & 
St.  Louis  Railroad  Company.  The  petition  further  alleges  that 
the  eastern  terminus  of  the  St.  Louis,  Alton,  &  Terre  Haute 
Railroad  is  the  western  terminus  of  the  Indianapolis  &  St. 
Louis  Railroad,  the  two  thus  forming  a  continuous  line  from 
Indianapolis  to  East  St.  Louis  on  the  Mississippi  River,  the  road 
of  the  petitioner  being  the  only  outlet  for  the  Indianapolis  & 
St.  Louis  Railroad  west  of  Terre  Haute ;  that  a  very  large  pro- 
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portion  of  the  earnings  of  the  Indianapolis  &  St.  Louis  Railroad 
Company  are  derived  from  business  received  by  it  from  the  peti- 
tioner's leased  line ;  and  avers  that  the  earnings  of  the  leased 
road  over  and  above  the  amount  authorized  to  be  retained  by  the 
Indianapolis  &  St.  Louis  Railroad  Company  for  the  purpose  of 
operating  the  same  at  all  times  have  been  and  are  the  property 
of  the  petitioner.  The  petitioner  further  claims,  that  the  rental 
for  the  use  and  occupation  of  said  continuous  line  constituted  a 
part  of  the  operating  expenses  of  the  Indianapolis  &  St.  Louis 
Railroad  Company ;  that  the  operating  contract  was  executed 
before  any  of  the  bonds  of  the  Indianapolis  &  St.  Louis  Railroad 
Company  were  issued  and  sold ;  that  it  was  the  duty  of  the 
Indianapolis  &  St.  Louis  Railroad  Company  to  pay  all  of  its 
operating  expenses,  including  the  rental  of  the  petitioner's  road, 
out  of  its  earnings  before  it  paid  any  interest  on  said  bonds ; 
but  that  the  said  Indianapolis  &  St.  Louis  Railroad  Company, 
instead  of  paying  its  operating  expenses  as  thus  defined,  diverted 
and  appropriated  its  earnings  to  improvements  of  its  property  in 
better  equipment  and  new  construction,  and  to  the  payment  of 
interest  upon  its  bonds,  and  neglected  and  refused  to  pay  the 
rental  accruing  to  the  petitioner  for  which  it  had  obtained  a 
decree,  as  above  stated.  And  the  petition  alleges  that  during 
the  time  the  Indianapolis  &  St.  Louis  Railroad  Company  has 
been  in  possession  of  the  petitioner's  road  the  amount  of  such 
misappropriation-  and  diversion  of  funds,  that  should  have  been 
applied  to  the  payment  of  operating  expenses,  amounts  to  the 
sum  of  i!  1,000,000.  The  petition  further  shows,  that  on  May  i, 
1878,  the  Indianapolis  &  St.  Louis  Railroad  Company  made 
default  in  the  payment  to  petitioner  of  the  rental  then  due 
under  the  terms  of  said  contract,  and  so  continued  to  make 
default  from  and  including  April  i,  1871,  up  to  and  including 
Oct.  26,  1878,  during  which  time  it  was  in  possession  and 
use  of  the  leased  road,  receiving  the  profits  and  income  thereof, 
and  paid  over  no  part  of  the  gross  earnings  of  said  road  to 
the  petitioner  whatever,  but  appropriated  the  whole  of  the  same 
to  its  own  use,  thirty  per  cent  whereof  during  said  time  amounted 
to  the  sum  of  $164,052.82,  which,  it  is  alleged,  was  appropriated 
by  the  Indianapolis  &  St.  Louis  Railroad  Company  to  improve- 
ments, betterments,  and  new  construction  upon  its  own  line  of 
railroad,  in  the  purchase  of  rolling  stock  and  equipment,  and  in 
the  payment  of  interest  upon  its  bonds.  It  is  further  alleged 
in  the  petition,  that  when  the  Indianapolis  &  St.  Louis  Rail- 
road Company  took  possession  of  the  leased  road  in  1867,  it 
received  from  the  petitioner  supplies  of  the  value  of  $91,860.05, 
which,  by  the  terms  of  the  lease,  the  lessee  contracted  and 
agreed  to  return  or  account  for  to  the  lessor  at  the  termination 
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of  the  lease ;  that  said  supplies  have  long  since  been  consumed 
by  the  lessee ;  that  by  the  terms  of  the  decree  and  sale  in  the 
principal  cause  the  lease  has  been  assigned  and  transferred  to 
the  Indianapolis  &  St.  Louis  Railroad  Company ;  and  it  is  claimed 
that  said  amount  is  a  charge  upon  the  proceeds  of  the  sale  of 
the  leased  road  in  the  possession  of  the  court  for  distribution. 
The  petition  therefore  prays  for  a  decree  awarding  priority  in 
payment  in  its  favor  out  of  the  proceeds  of  the  sale  of  the  two 
sums  of  $664,874.70  and  $91,860.05.  To  this  petition  answers 
were  filed  by  the  Cleveland,  Columbus,  Cincinnati,  &  Indian- 
apolis Railway  Company,  and  by  the  Pennsylvania  Railroad  Com- 
pany, in  which  the  allegations  of  the  petition  in  regard  to  the 
diversion  of  the  earnings  of  the  St.  Louis,  Alton,  &  Terre  Haute 
Railroad  Company  to  the  purposes  of  the  Indianapolis  &  St. 
Louis  Railroad  are  denied,  as  well  as  the  general  equity  set  up 
by  the  petitioner.  On  June  27,  1884,  the  cause  having  been 
fully  heard  upon  the  petition,  and  the  answers  and  proofs,  a  final 
decree  was  rendered  awarding  to  the  petitioner  an  amount  found 
due  to  it  for  rental  accrued  while  the  road  was  in  the  possession 
of  the  receiver  appointed  under  the  foreclosure  proceedings,  and 
directing  payment  thereof ;  but  so  far  as  the  petition  sought  to 
establish  a  claim  for  rental  prior  to  the  date  when  the  receiver 
took  possession  of  the  property,  as  against  the  proceeds  arising 
from  its  sale ;  and  so  far  as  it  sought  to  recover  the  value  of  the 
supplies  turned  over  to  the  Indianapolis  &  St.  Louis  Railroad 
Company  in  1867,  at  the  time  of  the  execution  of  the  lease,  the 
petition  was  dismissed.  It  is  from  that  decree  that  this  appeal 
is  prosecuted. 

J.  E,  McDonald  3Xid  John  M,  Butler  iox  appellant, 

6".  Burke  2j\diJohn  T,  Dye  for  appellees. 

Matthews,  J.  —  At  the  time  of  the  execution  of  the  lease  in 
1867  of  the  St.  Louis,  Alton,  &  Terre  Haute  Railroad  to  the 
Forth  f  t«  Indianapolis  &  St.  Louis  Railroad  Company,  the  rail- 
road of  the  latter  company  was  not  in  existence.  It 
was  subsequently  constructed  in  order  to  form  the  connection 
which  would  give  to  the  parties  in  interest  the  desired  through 
line  from  Indianapolis  to  St.  Louis.  The  capital  stock  of  the 
Indianapolis  &  St.  Louis  Railroad  Company  was  owned  substan- 
tially  by  the  Pennsylvania  Railroad  Company  and  the  Cleveland, 
Columbus,  Cincinnati,  &  Indianapolis  Railroad  Company  in  equal 
parts.  A  portion  of  the  funds  necessary  to  construct  and  equip 
the  road  was  represented  by  bonds  secured  by  mortgages.  Of 
these  there  were  three :  the  first  mortgage  was  for  j2,ooo,ooo, 
the  second  for  ^1,000,000,  and  the  third  for  J)500,ooo.  The  first- 
mortgage  bonds,  prior  to  the  foreclosure  and  sale,  had  been  sold 
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in  the  market,  and  were  outstanding.  The  sale  was  made  sub- 
ject to  the  continued  incumbrance  of  that  mortgage,  and  of  the 
bonds  secured  thereby.  The  holders  of  these  bonds  have,  there- 
fore, no  interest  in  this  controversy.  The  second  and  third 
mortgage  bonds  were  originally  taken  to  account  by  the  two 
companies  interested  in  the  construction  of  the  road ;  but  prior 
to  the  foreclosure  and  sale  had  become  substantially  the  property 
of  the  Cleveland,  Columbus,  Cincinnati,  &  Indianapolis  Railway 
Company,  that  company  having  acquired  the  entire  interest  of 
the  Pennsylvania  Railroad  Company.  As  the  owner  of  these 
bonds,  the  Cleveland,  Columbus,  Cincinnati,  &  Indianapolis 
Railway  Company  claims  to  be  entitled  to  the  whole  amount  of 
the  proceeds  of  the  sale  of  the  road  under  the  foreclosure,  and 
is  the  only  party  in  interest  adverse  to  the  petitioner.  The 
default  in  the  payment  of  interest  on  the  second  and  third  mort- 
gages dates  from  Jan.  i,  1878.  The  decree  of  foreclosure  finds 
the  amount  of  interest  in  arrears  on  May  2,  1882,  on  the 
second-mortgage  bonds,  to  be  $291,745.97,  and  the  aggregate 
sum  due  on  account  of  said  mortgage,  principal  and  interest,  to 
be  $1,197,745.97,  with  interest  from  May  2,  1882.  The  amount 
found  due  by  the  same  decree,  on  account  of  the  bonds  secured 
by  the  third  mortgage,  including  interest  from  Jan.  i,  1878, 
is  $699,164.76.  The  whole  amount  found  due  by  the  decree, 
including  both  sums,  is  $1,896,910.73,  "which  is  more  than  the 
amount  of  the  proceeds  of  the  sale  of  the  road,  which  were 
^i>396,ooo.  Upon  the  bill  of  Hinman  B.  Hurlbut,  as  trustee, 
for  the  foreclosure  and  sale  of  the  Indianapolis  &  St.  Louis  Rail- 
road property,  a  receiver  was  appointed,  and  it  was  ordered  that 
the  St.  Louis,  Alton,  &  Terre  Haute  Railroad  Company  should 
be  entitled  to  require  the  payment  of  30  per  cent  of  the  gross 
•earnings  of  its  railroad  to  said  lessor,  according  to  the  order  of 
the  court  theretofore  made  and  still  in  force  in  the  suit  of  the 
St.  Louis,  Alton,  &  Terre  Haute  Railroad  Company  against 
the  Indianapolis  &  St.  Louis  Railroad  Company,  with  the  terms 
of  which  order  the  receiver  was  directed  to  comply.  The  order 
appointing  the  receiver  also  expressly  reserved  to  the  court  the 
right  and  power  to  make  such  orders  and  decrees,  touching 
the  payment  of  the  debts  of  the  Indianapolis  &  St.  Louis  Rail- 
road Company  incurred  in  the  management  and  operation  of  its 
railroad  prior  to  the  appointment  of  the  receiver,  as  might  be 
equitable  and  just.  The  decree  of  foreclosure  and  sale  also  con- 
tained a  clause  reserving  to  the  court  the  right  by  subsequent 
order  or  orders  to  distribute  the  proceeds  of  the  sale  of  the  rail- 
road and  property  connected  therewith,  and  to  make  such  further 
order  and  decree  in  regard  to  the  distribution  of  the  proceeds  of 
sale  as  might  to  the  court  seem  equitable  and  just ;  and  a  refer- 
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ence  was  made  to  the  master  to  hear  evidence  in  support  of  all 
claims  or  indebtedness  in  behalf  of  any  creditor  of  the  defendant 
company,  whether  secured  or  not.  The  Indianapolis  &  St.  Louis 
Railroad  Company,  from  the  date  of  the  lease  in  1867,  continued 
to  pay  to  the  St.  Louis,  Alton,  &  Terre  Haute  Railroad  Com- 
pany the  rental  reserved  by  the  terms  of  the  lease ;  viz.,  30  per 
cent  of  the  gross  earnings  of  the  leased  road  in  each  year  until 
April  I,  1878.  Prior  to  that  time  there  had  been  no  default  in 
respect  to  the  payment  of  the  full  amount  of  the  rental  as  it 
accrued.  The  lessee  ceased  paying  rent  from  that  date.  On 
Oct.  25,  1878,  the  St.  Louis,  Alton,  &  Terre  Haute  Railroad 
Company  filed  its  bill  in  equity  in  the  Circuit  Court  of  the 
United  States  for  Indiana  against  the  Indianapolis  &  St.  Louis 
Railroad  Company,  to  which  also  the  Cleveland,  Columbus,  Cin- 
cinnati, &  Indianapolis  Railway  Company  and  the  Pennsylvania 
Railroad  Company  were  made  parties  defendant.  The  object  of 
that  bill  was  specifically  to  enforce  the  performance  of  the  cove- 
nants contained  in  the  lease  on  the  part  of  the  lessee  and  of 
the  other  defendants  as  guarantors.  It  was  in  that  suit  that  the 
order  was  made  Nov.  30,  1878,  requiring  the  Indianapolis  &  St. 
Louis  Railroad  Company  to  pay  into  court,  on  account  of  the 
rental  due  the  lessor,  monthly,  on  the  fifteenth  day  of  each  month,. 
30  per  cent  of  the  gross  earnings,  for  the  preceding  month,  of 
the  leased  road,  calculating  the  gross  earnings  which  had  accrued 
since  Oct.  26,  1878.  The  final  decree  of  the  Circuit  Court  in 
that  cause  declared  that  the  lease  and  operating  contract  of 
Sept.  II,  1867,  was  a  valid  obligation  upon  all  the  parties  thereto,, 
and  established  the  amount  of  the  indebtedness  of  the  Indian- 
apolis &  St.  Louis  Railroad  Company  on  account  of  the  minimum 
rent  reserved  by  said  lease  to  July  i,  1882,  at  the  sum  of  $541,- 
358.23  principal,  and  $123,516.47  interest,  making  in  all  the  sum 
of  $664,874.70.  It  also  found  that  30  per  cent  of  the  gross 
earnings  of  the  leased  line  collected  and  received  by  the  Indian- 
apolis &  St.  Louis  Railroad  Company,  and  withheld  by  it  from 
April  I,  1878,  until  Oct.  26,  1878,  amounted  to  $164,052,82^ 
which  was  part  of  said  aggregate  amount  found  due.  The 
decree  further  declared  the  liability  of  the  Pennsylvania  Railroad 
Company  and  of  the  Cleveland,  Columbus,  Cincinnati,  &  Indian- 
apolis Railway  Company  as  guarantors  for  their  proportion  of 
the  said  sum,  and  awarded  payment  accordingly.  From  this 
decree  appeals  were  taken  and  prosecuted  to  this  court  by  the 
Pennsylvania  Railroad  Company  and  the  Cleveland,  Columbus, 
Cincinnati,  &  Indianapolis  Railway  Company,  the  judgment  In 
which  was  rendered  at  October  term,  1885,  and  is  reported  in  1 18 
U.  S.  290;  s.  c,  24  Am.  &  Eng.  R.R.  Cas.  58.  It  was  there 
decided  that  the  lease  of  1867  was  void  for  want  of  power  on  the 
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part  of  the  Indianapolis  &  St.  Louis  Railroad  Company  to  enter 
into  it,  and  that  the  guaranty  of  performance  executed  by  the 
other  defendant  companies,  by  reason  thereof,  was  also  void. 
The  decree  of  the  Circuit  Court  was  accordingly  reversed,  and 
the  cause  remanded  with  directions  to  dismiss  the  bill  as  to  the 
Pennsylvania  Railroad  Company  and  the  Cleveland,  Columbus, 
Cincinnati,  &  Indianapolis  Railway  Company ;  but  that  part  of 
the  decree  which  required  the  Indianapolis  &  St.  Louis  Railroad 
Company  to  pay  the  amount  found  due  as  rent  was  left  standing, 
as  no  appeal  from  it  had  been  prosecuted  by  the  Indianapolis  & 
St.  Louis  Railroad  Company.  Pending  that  litigation,  the  inter- 
vening petition  of  the  St.  Louis,  Alton,  &  Terre  Haute  Railroad 
Company,  now  under  consideration,  was  filed  in  the  foreclosure 
suit,  in  which  Hurlbut,  as  trustee,  was  complainant.  The  propo- 
sitions on  which  counsel  for  the  appellant  bases  its 
right  to  the  relief  prayed  for  in  the  intervening  pe-  ^^  JJwch**' 
tition,  and  which  ^as  denied  by  the  decree,  are  stated  appeiimnt  iwsm 
by  it  as  follows  :  Firsts  That  the  petitioner  is  in  •**•  '*»'"*  *• 
equity  entitled  to  just  and  fair  compensation  for  the  "***'' 
use  of-  its  railroad,  equipment,  and  franchises  as  upon  quantum 
tneruity  even  if  the  lease  is  entirely  disregarded.  Secondy  That 
the  minimum  rent  of  $450,000  per  annum,  in  monthly  payments 
of  $37,500,  is  no  more  than  just,  fair,  and  equitable  compensa- 
tion for  the  use  of  the  leased  line  upon  quantum  meruit.  Thirds 
That  the  petitioner  is  entitled  to  payment  of  the  $664,874.70 
decreed,  due  it  by  the  decree  of  July  20,  1882,  with  interest 
thereon,  out  of  the  proceeds  of  the  sale  of  the  railroad  and 
property  of  the  Indianapolis  &  St.  Louis  Railroad  Company  in 
preference  to  payment  of  the  mortgage  bonds :  (i)  Because  it  is 
an  unpaid  operating  expense  of  the  Indianapolis  &  St.  Louis 
Railroad  Company,  there  having  been  gross  earnings  abundant 
to  pay  all  operating  expenses,  including  rent  of  the  leased  line ; 
(2)  because  it  is  a  debt  justly  due  to  the  petitioner  as  a  connect- 
ing line ;  (3)  because  gross  earnings  lawfully  applicable  only  to 
operating  expenses,  until  every  operating  expense  has  been  fully 
paid,  have  been  diverted  to  the  benefit  of  the  bondholders  of  the 
petitioner  in  payment  of  bond  interest,  and  in  adding  increased 
value  to  the  mortgaged  property  by  additions  and  improvements, 
to  an  amount  sufficient  to  have  paid  the  debt  now  due  to  the 
petitioner  many  times.  Fourth^  That  the  Cleveland,  Columbus, 
Cincinnati,  &  Indianapolis  Railway  Company,  in  resisting  pay- 
ment of  the  debt  due  the  petitioner  in  preference  to  the  payment 
of  the  second  and  third  mortgage  bonds,  does  not  stand  before  a 
court  of  equity  in  the  position  of  simply  an  ordinary  bondholder ; 
and  that  the  peculiar  relations  existing  between  the  Cleveland, 
Columbus,  Cincinnati,  &  Indianapolis  Railway  Company  and  the 
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Indianapolis  &  St.  Louis  Railroad  Company,  as  disclosed  by  this 
litigation,  greatly  strengthen  the  equity  in  favor  of  the  petitioner 
in  its  claim  for  preference  in  payment  over  the  mortgage  bonds. 
Fifi/if  That  the  petitioner  is  entitled  to  payment  of  $164,052.82, 
with  interest  thereon  from  Oct.  26,  1882,  out  of  the  proceeds  of 
sale,  because  that  amount  is  30  per  cent  of  the  gross  earnings 
earned  on  the  track  of  the  leased  line  from  April  i,  1878,  to 
Oct.  26,  1878,  and  is  trust  money  reserved  by  the  lease,  belong- 
ing to  the  petitioner,  collected,  withheld,  and  wrongfully  appro- 
priated to  its  own  use  and  benefit  by  the  Indianapolis  &  St. 
Louis  Railroad  Company.  It  may  be  admitted  that  the  peti- 
tioner is  entitled  in  equity  to  a  just  and  fair  compensation  for 
the  use  of  its  railroad  by  the  Indianapolis  &  St.  Louis  Railroad 
Company,  without  regard  to  the  lease,  as  between  it  and  the 
lessee,  and  also  that  the  minimum  rent  of  ^1450,000  per  annum, 
in  monthly  payments  of  jl37,SOO,  is  no  more  than  that  just  and 
fair  compensation  that  the  lessor  company  would  be  entitled  to 
receive  for  the  use  of  its  road  upon  a  quantum  meruit  As 
between  the  petitioner  and  the  Indianapolis  &  St.  Louis  Rail- 
road Company,  the  amount  of  the  indebtedness  on  that*  account 
is  conclusively  established  by  the  decree  of  July  26,  1882,  which, 
as  between  these  parties,  stands  unreversed  and  unsatisfied. 
A  different  question,  however,  arises  as  between  the  peti- 
tioner and  the  Cleveland,  Columbus,  Cincinnati,  & 
Priority  of  Indianapolis  Railway  Company  as  the  owner  of  the 
iieB  nporpro-  niortgage  bonds,  for  the  satisfaction  of  which  the  In- 
ceedBofMieof  dianapolis  &  St.  Louis  Railroad  has  been  sold.  It 
indianapoUt  remains  as  between  these  parties,  for  the  petitioner  to 
B^»fo'r  establish  that  the  debt  to  it  of  the  Indianapolis  &  St. 
preference.        Louis  Railroad  Company,  on  account  of  this  use  and 

occupation,  is  a  prior  lien  and  charge  upon  the  pro- 
ceeds of  the  sale  of  the  Indianapolis  &  St.  Louis  Railroad, 
entitled  to  preference  over  that  of  the  second  and  third  mort- 
gages. Among  the  reasons  urged  in  support  of  this  preference 
are  these  :  because  the  arrearage  is  an  unpaid  operating  ex- 
pense of  the  Indianapolis  &  St.  Louis  Railroad  Company  ; 
because  it  is  a  debt  due  to  the  petitioner  as  a  connecting  line  ; 
and  because  it  consists  of  a  portion  of  the  gross  earnings  earned 
on  the  track  of  the  leased  line  received  by  the  Indianapolis  & 
St.  Louis  Railroad  Company,  and  held  by  it  as  trust  money  in 
equity  belonging  to  the  petitioner.  This  last  reason,  as  formally 
presented,  is  limited  to  $164,052.82,  being  thirty  per  cent  of  the 
gross  earnings  earned  on  the  track  of  the  leased  line  from  April 
I,  1878,  to  Oct.  26,  1878,  but  is  applicable  as  well  to  all 
other  amounts  received  by  the  lessee  of  the  gross  earnings  of 
the  leased  line  which  have  not  been  accounted  for.     But  none 
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of  these  reasons,  standing  by  themselves,  are  sufficient.  It  is 
undoubtedly  true  that  operating  expenses,  debts  due  to  connect- 
ing lines  growing  out  of  an  interchange  of  business,  and  debts 
due  for  the  use  and  occupation  of  leased  lines,  are  chargeable 
upon  gross  income  before  that  net  revenue  arises  which  consti- 
tutes the  fund  applicable  to  the  payipent  of  the  interest  on 
mortgage  bonds.  But  here  there  is  no  question  in  respect  to 
current  income.  The  fund  in  court  is  the  proceeds  of  the  sale 
of  the  property,  and  represents  its  corpus;  and  it  cannot  be 
claimed  that  ordinarily  the  unsecured  debts  of  an  insolvent  rail- 
road company  can  take  precedence  in  the  distribution  of  the 
proceeds  of  a  sale  of  the  property  itself  over  those  creditors  who 
are  secured  by  prior  and  express  liens.  There  are  cases,  it  is 
true,  where,  owing  to  special  circumstances,  an  equity  arises  in 
favor  of  certain  classes  of  creditors  of  an  insolvent  railroad  cor- 
poration, otherwise  unsecured,  by  which  they  are  entitled  to  out- 
rank in  priority  of  payment,  even  upon  a  distribution  of  the 
proceeds  of  a  sale  of  the  body  of  the  property,  those  who  are 
secured  by  prior  mortgage  liens.  Illustrations  and  instances  of 
these  cases  are  to  be  found  in  Fosdick  t/.  Schall,  99  U.  S.  235  ; 
Miltenberger  v.  Railroad  Co.,  106  U.  S.  286;  s.  c,  12  Am,  & 
Eng.  R.R.  Cas.  464 ;.  Trust  Co.  v.  Souther,  107  U.  S.  591  ;  s.  c, 
II  Am.  &  Eng.  R.R.  Cas.  707;  Burn  ham  v,  Bowen,  iii  U.  S. 
776;  s.  c,  17  Am.  &  Eng.  R.R.  Cas.  308;  Trust  Co.  v.  Rail- 
road Co.,  117  U.S.  434;  Dow  t/.  Railroad  Co.,  124  U.  S.  652; 
xinte  12;  Sage  v.  Railroad  Co.,  125  U.  S.  361  ;  and  Trust  Co. 
V,  Morrison,  125  U.  S.  591  ;  s.  c,  infra.  The  rule  governing  in- 
all  these  cases  was  stated  by  Chief-Justice  Waite  in  Burnham  v. 
Bowen,  in  U.  S.  yy6y  783;  s.  c,  17  Am.  &  Eng.  R.R.  Cas. 
308,  as  follows  :  "That  if  current  earnings  are  used  for  the  bene- 
fit of  mortgage  creditors  before  current  expenses  are  paid,  the 
mortgage  security  is  chargeable  in  equity  with  the  restoration 
of  the  fund  which  has  been  thus  improperly  applied  to  their 
use."  There  has  been  no  departure  from  this  rule  in  any  of  the 
cases  cited.  It  has  been  adhered  to  and  reaffirmed  in  them  all. 
Admitting,  therefore,  that  the  reasonable  rent  of  the  leased  line 
accruing  to  the  petitioner  was  a  proper  charge  upon  the  gross 
income  of  the  Indianapolis  &  St.  Louis  Railroad  Company,  as  a 
part  of  its  current  operating  expenses,  before  any  net  income 
could  arise  applicable  to  th^  payment  of  the  interest  on  the 
mortgage  bonds,  it  must  still  be  shown,  to  entitle 
the    petitioner   to   the   relief   prayed   for,    that   the  How  arrearage 

1  ^    ^1  ri  •  1       ^1        due  on  account 

^irrearage  due  on  account  thereof  has  arisen  by  the  of  mortgage 
diversion  and  misappropriation  of  the  fund  that  ought  bonds  accrued, 
to  have  been  applied  to  its  payment  to  the  use  and 
benefit  of  the  mortgage  bondholders.    Counsel  for  the  petitioner 


26        ST.    LOUIS,    ETC.,    R.    CO.    V,    CLEVELAND,    ETC.,    R.    CO. 

undertake  to  do  this,  and  insist  that  upon  the  proofs  in  this  case 
it  satisfactorily  appears  that  such  a  diversion  and  misappropria- 
tion have  taken  place  to  its  injury,  and  to  the  advantage  and 
benefit  of  the  bondholders  claiming  the  fund  in  court  for  dis- 
.tribution.  This  diversion  and  misappropriation  are  alleged  to 
have  occurred  in  two  ways  :  (i)  By  the  payment  of  the  interest 
on  the  mortgage  bonds  out  of  earnings  which  should  have  been 
paid  ^o  the  petitioner  on  account  of  rent  due  to  it  as  an  operat- 
ing expense ;  and  (2)  by  the  application  of  earnings  to  perma- 
nent improvements  and  betterments  of  the  Indianapolis  &  St. 
Louis  Railroad  property,  which  have  increased  the  value  of  that 
property  as  a  mortgage  security ;  an  increased  value,  which,  it 
may  be  very  fairly  presumed,  is  represented  in  the  proceeds  of 
its  sale.  The  fact  in  issue,  it  is  claimed,  is  shown  by  an  exhibit, 
which  in  tabular  form  contains  a  statement  of  the  earnings, 
expenses,  rental,  and  interest  on  bonds  of  the  Indianapolis  & 
St.  Louis  Railroad  Company,  including  the  leased  line  as  one  of 
its  divisions,  from  the  date  of  the  commencement  of  operations 
under  the  lease  in  1867  to  May  23,  1882.  That  statement 
shows:  Gross  earnings,  1126,868,252.31;  operating  expenses, 
including  taxes,  1119,417,078.26  ;  leaving  as  net  earnings,  ^7,415,- 
174.05.  During  the  same  period  the  amount  of  rental  paid  for 
the  leased  lines  was  $6,464,869.19,  and  during  the  same  period 
interest  paid  on  bonds,  $2,234,39(5.62,  showing  as  the  result  of 
the  operations  for  the  entire  period  a  deficit  of  $1,248,091.76. 
It  thus  appears  that  the  payments  made  on  account  of  the  vari- 
ous items  mentioned  exceed  by  that  sum  the  entire  gross  earn- 
ings received  by  the  lessee  from  its  own  and  the  leased  line. 
But  inasmuch  as  during  this  period  $2,234,396.62  out  of  the 
gross  earnings  were  paid  on  account  of  interest  on  bonds,  being 
$986,304.86  more  than  the  entire  apparent  deficit,  the  inference  is 
drawn  that  the  deficit  has  arisen  in  consequence  of  the  payment 
of  interest  on  bonds,  more  than  sufficient,  if  they  had  been  so 
appropriated,  to  have  paid  the  entire  rental,  including  the  arrear- 
age now  due.  This,  it  is  claimed,  establishes  the  fact  to  be 
proved,  that  gross  earnings,  which  should  have  been  applied  to 
the  payment  of  rent,  have  been  diverted  by  the  lessee  to  the 
payment  of  interest  on  bonds.  This  statement,  however,  is 
deceptive.  From  the  beginning  of  operations  under  the  lease 
in  1867  until  April  i,  1878,  the  Indianapolis  &  St.  Louis  Rail- 
road Company  paid  in  full,  as  it  accrued,  the  whole  amount  of 
the  rental  called  for  by  the  lease.  During  that  period,  the 
lessee,  being  in  no  default  at  any  time  on  account  of  rent,  had  a 
legal  right  to  appropriate  any  surplus  of  its  gross  earnings  to 
the  payment  of  interest  on  bonds,  or  for  the  improvement  and 
additional  equipment  of  its  road.     It  was  not  bound  to  accumu- 
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late,  out  of  the  surplus  of  gross  earnings,  prior  to  1878,  a  fund 
to  meet  possible  contingencies  in  respect  to  rent  that  might  arise 
after  that  date.  The  petitioner,  therefore,  has  no  right  to  com- 
plain of  any  appropriation  of  the  earnings  of  the  leased  line 
during  the  period  in  which  it  received  the  full  amount  due  to  it. 
If  now  we  turn  to  a  statement  of  a  similar  account,  beginning  in 
1878,  when  the  default  in  the  payment  of  interest  began,  to 
the  close  of  the  period.  May  23,  1882,  we  are  furnished  with  the 
following  figures  :  Gross  earnings,  J! 7,443,894.43  ;  operating 
expenses,  including  taxes,  ^16,253,819.53  :  leaving  net  earnings, 
$1,190,074.90.  During  the  same  period,  there  was  paid  on  ac- 
count of  rent  of  the  leased  line  to  the  petitioner,  111,450,336.67; 
making  a  deficit  of  11260,261.77,  without  reference  to  any  thing 
paid  during  that  period  on  account  of  interest  on  bonds.  That 
is  to  say,  during  the  period  in  which  the  arrearage  on  account  of 
rent  accrued,  there  was  paid  out  on  account  of  rent,  $260,261.77 
in  excess  of  the  entire  earnings  of  the  whole  line,  after  deduct- 
ing the  ordinary  expenses  of  operation.  During  the  same 
period,  there  was  paid  on  account  of  interest  on  bonds  the  sum 
of  $490,105,  making  the  entire  deficit  during  that  period  $750,- 
366.77.  But  it  is  admitted  that  during  the  same  period  the 
Cleveland,  Columbus,  Cincinnati,  &  Indianapolis  Railway  Com- 
pany and  the  Pennsylvania  Railroad  Company  made  'advances 
in  cash  to  the  Indianapolis  &  St.  Louis  Railroad  Company 
to  the  amount  of  $510,306.24,  a  sum  greater  than  the  whole 
amount  of  the  interest  paid  during  the  same  period  on  bonds. 
Even  if  we  should  treat  the  payment  on  account  of  interest 
on  bonds  during  that  period  of  $490,105  as  taken  from  the 
earnings,  which  should  have  been  applied  to  the  payment  of 
the  rental,  it  is  to  be  considered  that  the  payment  was  made  on 
account  of  the  interest  accruing  during  that  period  on  the  first 
mortgage  bonds  alone.  No  interest  whatever  was  paid  from 
Jan.  I,  1878,  on  account  of  the  interest  accruing  on  the  second 
and  third  mortgage  bonds.  It  cannot  be  said  that  the  applica- 
tion of  earnings  to  the  payment  of  the  interest  on  the  first 
mortgage  bonds  is  chargeable  to  the  holders  of  the  second  and 
thir,d  mortgage  bonds  ;  the  latter  alone  are  interested  in  the  fund 
for  distribution.  That  fund,  in  the  sense  of  the  rule  sought  to 
be  applied,  cannot  be  said  to  have  been  benefited  by  the  pay- 
ment to  other  bondholders  from  the  gross  earnings  applicable  to 
the  payment  of  the  rent.  The  equity  of  the  petitioner,,  if  in 
fact  it  exists,  is  against  the  holders  of  the  first  mortgage  bonds, 
who  have  actually  received  the  money  to  which  it  claims  to  be 
equitably  entitled.  It  is  further  insisted,  however,  on  behalf  of 
the  petitioner,  that  there  has  been  a  diversion  of  earnings  to  its 
detriment  by  payments  made  for  additions  and  improvements  to 
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the  mortgaged  property  during  the  years  1878,  1879,  1880,  and 
1881,  amounting  to  ^256,50lC)5  ;  but  if  we  exclude  from  the 
account  the  payments  made  during  that  period  on  account  of 
interest  on  the  first  mortgage^  bonds,  as  should  be  done,  the 
amount  of  these  betterments  of  the  mortgage  security  is  much 
more  than  made  up  by  the  cash  advances  during  that  period 
made  by  the  Cleveland,  Columbus,  Cincinnati,  &  Indianapolis 
Railway  Company,  and  the  Pennsylvania  Railroad  Company, 
which,  as  we  have  stated,  were  ^510,306.24. 

A  special  equity  is  urged  as  to  the  unpaid  rent  of  the  leased 
line  for  the  seven  months,  from  April  i  to  Nov.  i,  1878,  during 

which  nothing  whatever  was  paid  on  that  account, 
umiaid  re.t      amounting,  as  found  by  the  decree  of  July  26,  1882, 

for  MTen  ^>-r»  i  t     ^  •%  • 

vonthi.  GroM  to  $164,052.82,  on  the  ground  that  the  gross  earnmgs 
«ariiiB«ri  of  the  leased  line  during  that  period  were  received 

^iTerted  froB  by  the  Indianapolis  &  St.  Louis  Railroad  Company 
tnulfu**  clothed  with  a  trust,  and  were  diverted  from  their 

legitimate  application  to  the  benefit  of  the  bond- 
holders. As  we  have  already  stated,  no  equity  can  arise  upon 
the  alleged  breach  of  trust  unless  the  second  and  third  mort- 
gage bondholders  participated  in  it,  or  have  been  benefited 
by  it.  The  alleged  diversion  of  this  amount  is  covered  by  the 
statements  that  have  been  already  adverted  to.  It  consists  in 
payments  on  account  of  interest  on  the  first  mortgage  bonds, 
which  must  be  excluded  from  the  account  for  reasons  already 
given,  and  payments  made  on  account  of  new  construction,  addi- 
tions, new  equipment,  and  improvements,  more  than  covered  by 
the  cash  advances  made  by  the  owners  of  the  second  and  third 
mortgage  bonds.  An*  effort  is  made  in  the  argument  to  swell 
the  amount  chargeable  to  permanent  improvements  by  pointing 
out  that  from  Jan.  i,  1881,  to  May  23,  1882,  more  than  all  of  the 
gross  earnings  of  the  entire  line  were  charged  up  to  the  oper- 
ating expense  account,  without  counting  any  thing  for  rent  of  the 
leased  line  as  an  operating  expense.  The  witness  who  tabulated 
the  schedules  in  which  these  statements  appear  stated,  that, 
during  the  months  covered  by  these  charges  for  excessive  oper- 
ating expenses,  large  improvements  were  being  made  to  the 
property,  but  no  details  were  brought  out  on  the  examination, 
and  the  witness  qualified  his  statement  by  saying  that  he  did  not 
mean  to  be  understood  that  the  improvements  were  more  than 
such  as  were  necessary  to  the  proper  repair  and  restoration  of 
the  property.  We  cannot  assume  by  way  of  conjecture  or  mere 
inference  that  the  items  referred  to  were  not  properly  charged 
as  operating  expenses.  On  this  branch  of  the  case  we  conclude 
that  the  petitioner  has  failed  to  establish  any  diversion  and  mis- 
appropriation of  the  earnings  applicable  to  the  payment  of  rent 
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of  the  leased  line  to  entitle  him  in  equity  to  charge  the  fund  in 
court  for  the  payment  of  the  arrearage  in  preference  to  the  second 
and  third  mortgage  bondholders. 

Independently  of  the  equity  growing  out  of  the  alleged  diver- 
sion and  misappropriation  of  earnings  properly  applicable  to  the 
payment  of  rent,  it  is  claimed,  on  behalf  of  the  petitioner,  that  it 
has  an  equitable  right  to  a  priority  of  payment  out  of  the  fund 
in  court  growing  out  of  the  peculiar  relations  existing  between 
it  and  the  Cleveland,  Columbus,  Cincinnati  &  Indian- 
apolis Railway  Company,  and  the  Indianapolis  &  St.  <^'»'"*«  pj*'- 
Louis  Railroad  Company,  as  disclosed  in  the  trans-  on/Jr^Jliur 
actions  out  of  which  this  litigation  has  grown.  It  is  relations, 
alleged,  in  substance,  that  the  Cleveland,  Columbus, 
Cincinnati,  &  Indianapolis  Railway  Company  is  the  real  debtor 
for  this  arrearage  of  rent ;  that  it  with  the  Pennsylvania  Rail- 
road Company  were  in  fact  the  owners  of  the  Indianapolis  & 
St.  Louis  Railroad,  which  was  built  with  their  money,  and  for 
the  promotion  of  their  interests,  in  order,  by  means  of  the  lease 
of  the  petitioner's  road,  to  create  a  through  line  from  Indian- 
apolis to  St.  Louis  for  business  between  the  East  and  the  West, 
the  establishment  and  operation  of  which  have  contributed 
largely  to  swell  the  business  upon  their  own  previously  existing 
lines.  Having  thus  induced  the  petitioner  to  enter  into  the 
arrangement  for  their  benefit,  and  having  secured  and  actually 
enjoyed  its  advantages  and  profits,  the  argument  now  is,  that 
good  faith,  by  an  equitable  estoppel,  forbids  the  Cleveland> 
Columbus,  Cincinnati,  &  Indianapolis  Railway  Company  from 
now  asserting  a  claim  which  will  deprive  the  petitioner  of  the 
compensation  agreed  to  be  paid  for  the  use  of  its  road.  But  this 
is  the  very  equity  which  the  petitioner  sought  to  enforce  by  its 
bill  filed  Oct.  25,  1878,  in  which  it  sought  to  obtain  a  decree 
against  its  lessee  and  the  guarantors  in  the  lease  for  the  specific 
performance  of  the  covenant  to  pay  the  reserved  rent.  In  that 
bill  reliance  was  placed,  it  is  true,  upon  the  express  covenants 
which  were  held  finally  to  be  void ;  but  every  equitable  ground 
upon  the  existing  tacts  was  invoked  in  support  of  the  validity  of 
the  covenants.  The  facts  supposed  to  constitute  the  equity  now 
insisted  on  weref  urged  then  as  sufficient  to  support  the  obliga- 
tion based  upon  the  terms  of  the  operating  contract  and  lease. 
If  this  equity  was  not  sufficient  then  to  sustain  an  express 
promise  to  pay  the  rent,  it  certainly  is  not  strong  enough  now  to 
justify  a  decree  for  its  payment  standing  by  itself.  To  enforce 
the  present  claim  of  the  petitioner  on  this  ground  would  be 
simply  to  re-instate  as  valid  the  covenants  of  the  lease  and 
guaranty  which  between  the  same  parties  have  already  been 
finally  decided  to  be  void.     It  has  already  been  stated  that  no 
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default  occurred  in  the  payment  of  the  rent  by  the  Indianapolis 
&  St.  Louis  Railroad  Company  until  April  i,  1878.  After  that 
default  occurred,  no  step  was  taken  by  the  petitioner  by  any 
legal  proceeding  to  forfeit  the  lease  and  repossess  itself  of  its 
road.  Nothing  was  done  until  the  filing  of  its  bill,  Oct.  25,  1878, 
to  compel  the  specific  performance  of  the  covenants  of  the  lease 
and  operating  contract,  when  the  order  was  made  requiring  pay- 
ment to  it,  pending  the  proceeding,  of  thirty  per  cent  of  the  gross 
earnings  of  its  road ;  and  an  analysis  of  the  tabular  statements, 
already  referred  to  as  in  evidence,  shows  that  the  arrearage  of 
rent,  for  which  payment  is  now  sought,  can  be  recovered  only 
upon  the  basis  of  the  minimum  rental  fixed  by  the  lease  by  the 
enforcement  of  the  covenants  of  guaranty  declared  to  be  void. 
The  minimum  fixed  by  the  lease  for  the  rental  of  the  leased  line 
from  June  i,  1867,  to  May  23,  1882,  at  J!450,ooo  per  annum,  is 
$6,750,000 ;  thirty  per  cent  of  the  gross  earnings  of  the  leased 
road  for  the  same  period  is  $6,031,465.61,  being  less  than  the 
guaranteed  rent  by  $718,534.39.  In  point  of  fact,  the  condition 
of  the  petitioner,  upon  the  facts  as  they  now  stand,  without  pay- 
ment of  any  arrearage  of  rent,  is  demonstrably  better  than  it 
would  have  been  if  no  lease  had  been  made,  and  the  road  had 
been  operated  by  its  own  proprietors  independently,  but  as  a 
part  of  a  connected  through  line.  This  is  shown  by  the  fact 
that  the  lessor  received  as  rent  during  the  whole  period  of  the 
lease,  $6,464,869.19,  while  the  total  net  earnings  of  the  leased 
property  during  the  same  period  are  shown  to  have  been  only 
$S>290,783.02.  Presumably  these  net  earnings  are  as  large  as 
they  would  have  been  if  the  road  had  been  operated  by  its  own 
proprietor.  The  volume  of  its  business,  and  the  corresponding 
amount  of  its  gross  receipts,  were  certainly  swelled  beyond  what 
they  would  have  been  if  the  Indianapolis  &  St.  Louis  Railroad 
had  not  been  built,  or  had  not  been  operated  in  connection  with 
it.  It  follows,  therefore,  upon  the  basis  of  the  figures  shown  in 
the  proofs,  that  the  lessor  has  actually  received,  since  the  lease 
was  made,  in  excess  of  the  entire  net  earnings  of  the  leased 
property,  $1,174,086.17.  Indeed,  it  is  further  shown,  that  during 
the  period  commencing  with  1878,  when  the  default  began,  the 
net  earnings  of  the  entire  line,  including  the  Indianapolis  &  St. 
Louis  Railroad,  as  well  as  the  leased  road;  amounted  to  $1,190,- 
07490,  and  that  during  the  same  period  the  lessor  received  on 
account  of  rent  $1,450,336.67,  being  in  excess  of  the  net  earn- 
ings of  the  two  roads. 

Upon  these  facts,  we  are  unable  to  discover  any  equitable 
ground  for  the  relief  prayed  for  by  the  petitioner.  The  decree 
of  the  Circuit  Court  is  therefore  affirmed. 
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Foreclosure  of  Railway  Mortgages.  —  Relative  Priorities.  —  See  generally 
as  to  Claims  for  Labor  and  Supplies,  note  i,  Am.  &  Eng.  R.R.  Cas.  516; 
Mortgagees  and  Preferred  Stockholders,  note  9,  lb.  647;  Mortgagees  and 
Gcneraf  Creditors  during  Receivership,  note  9,  lb.  718;  Mortgagees  and 
Holders  of  Debenture  Stock  in  Special  Case,  i  lb.  601 ;  Claims  for  Advances 
made  to  Complete  Road  in  Hands  of  Receiver,  Kelly  v.  Receiver,  i  lb.  617; 
Debentures  under  Special  Act,  Harrison  v.  Cornwall  M.  R.  Co.,  3  lb.  606; 
Attachment  and  Mortgage  defectively  Recorded,  Claflin  v.  South  Car.  R.  Co., 
4  lb.  231 ;  Non-surrendered  Bonds,  Gibbes  v.  Greenville,  etc.,  R.  Co.,  4  lb. 
459 ;  Mortgage  on  Personalty  and  Taxes,  Binkert  v.  Wabash  R.  Co.,  51b. 
113;  Unrecorded  Mortgage  and  Subsequent  Judgment  Creditor  without 
Notice,  Mississippi  U.  R.  Co.  v.  Chicago,  etc.,  R.  Co.,  8  lb.  575;  Mortgage 
and  General  Creditors  as  to  I^unds  in  Hands  of  Receiver,  Addison  v.  Lewis, 
9  lb.  702 ;  Mortgage  and  Mechanic's  Liens,  Boston  v.  Chesapeake,  etc.,  R. 
Co.,  12  lb.  263 ;  Mortgage  and  Statutory  Lien  of  State,  Forrest's  Ex'rs.  v, 
Luddington,  12  lb.  330 ;  Unsecured  Creditors  and  Parties  taking  Lease  of 
Road  procured  by  Bondholders,  Farmers'  L.  &  I.  Co.  v.  Missouri,  etc.,  R.  Co., 
19  lb.  314. 

Bank  Advancing  Money  to  Embarrassed  Railway  held  not  Entitled  to 
Priority  over  Mortgage  Bondholders.  —  In  a  suit  for  foreclosing  a  railroad 
mortgage,  the  court  being  satisfied  that  money  loaned  the  railroad  company  by 
a  bank,  an  intervening  creditor,  at  a  time  when  the  company  was  mucn 
embarrassed,  and  shorUy  before  the  commencement  of  the  suit,  went  into  the 
general  funds  of  the  company,  and  not  especially  to  the  payment  of  mortgage 
interest ;  and  that  there  was  no  fraud  or*deception  on  the  part  of  the  trustees, 
and  no  misuse  of  current  income  by  the  receiver  of  the  road  to  the  injury  of 
the  bank ;  //eidj  that  the  bank  had  only  the  rio^hts  of  a  general  creditor  in  the 
distribution  of  the  proceeds  from  the  sale  of  the  mortgaged  property.  Penn 
7/.  Calhoun,  121  U.  S.  251.  ^ 

Code  Mississippi  providing  that  Mortgage  shall  not  be  Valid  as  against 
Debts  contracted  to  carry  on  Business.  —  Code  Miss.  §  1033,  which  provides 
that  no  mortgage  of  the  income,  future  earnings,  or  the  rolling.stock  of  a 
railroad  corporation,  shall  be  valid  against  debts  contracted  in  carrying  on  the 
business  of  a  corporation,  etc.,  does  not  give  a  prior  lien  to  the  holders  of 
such  claims,  but  merely  prevents  those  claiming  a  prior  lien  under  such  mort- 
gage from  setting  it  up  to  defeat  such  claims. 

A  railroad  corporation,  whose  property  was  heavily  mortgaged,  made 
arrangements  to  operate  its  road  in  connection  with  other  roads.  The  man- 
agement of  these  roads  was  under  the  same  general  officers,  although  the 
business  of  ieach  was  kept  separate.  Sums  were  loaned  by  the  corporations 
controlling  the  connecting  lines  to  enable  the  indebted  railroad  corporation  to 
pay  its  taxes,  to  pay  its  employees,  and  to  pay  balances  due  themselves,  //e/dj 
that  these  loans  were  debts  contracted  in  carrying  on  the  business  of  the 
corporation,  within  the  provisions  of  the  Code. 

Where  current  debts  are  incurred  by  a  railroad  company  in  the  operation 
of  its  current  business,  they  are  chargeable  upon  the  current  income,  as  against 
holders  of  mortgage  bonds  of  such  railroad,  whether  thev  accrued  before  or 
after  the  railroad  went  into  the  hands  of  a  receiver ;  ana  the  fact  that  such 
debts  were  incurred  for  betterments  does  not  affect  the  right  to  have  them 
paid  out  of  the  current  income,  when  the  proofs  show  such  betterments  to 
have  been  necessary.  Farmers'  Loan  and  Trust  Co.  v,  Vicksburg,  etc.,  R. 
Co.,  33  Fed.  Rep.  778. 

Sale  of  Property  Subject  to  Prior  Lleni  —  The  receiver  in  a  suit  for  the 
foreclosure  of  a  railroad  mortgage,  being  directed  by  the  court  to  settle  and 
adjust  outstanding  claims  prior  to  the  mortgage  debt,  and  to  purchase  in  out- 
standing adverse  liens  or  titles,  agreed  with  the  holder  of  a  debt,  which  con- 
stituted a  paramount  lien  on  a  portion  of  the  railroad,  for  the  purchase  of  his 
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lien,  and  the  payment  of  his  debt  out  of  any  money  comine  into  the  receiver's 
hands  from  the  part  of  the  railroad  covered  by  the  lien,  or  from  the  sale  of  the 
receiver's  certificates,  or  from  the  earnings  of  that  portion  of  the  road,  or 
from  the  sale  of  it  under  the  decree  of  the  court;  and  this  agreement  was 
carried  out  on  the  part  of  the  vendor.  When  it  was  made,  a  decree  for  a  sale 
had  already  been  made  in  the  foreclosure  suit ;  and  afterwards  the  road  was 
sold  as  an  entirety,  with  nothing  to  show  the  price  paid  for  the  portion  covered 
by  the  lien,  and  payment  was  made  in  mortgage  bonds  without  any  money 
passing.  The  vendor  of  the  prior  lien  then  intervened  in  the  suit,  asking  the 
court  to  enforce  his  agreement  with  the  receiver.  Subsequently  the  court 
confirmed  the  sale,  reserving  to  itself  the  power  to  make  further  orders 
respecting  claims,  rights,  or  interests  in,  or  liens  on  the  property.  At  a  sub- 
sequent term  of  court,  the  court  found  that  there  was  jusdy  due  the  inter- 
venor  the  sum  claimed,  and  ordered  the  sale  set  aside,  unless  the  claim  should 
be  paid  within  ninety  days.  Held^  that  the  intervenor  was  entitled  to  the 
protection  of  the  court,  but  that  the  proper  remedy  was  not  the  annulling  of 
the  sale,  and  confirmation,  and  master's  deed,  if  the  court  had  the  power  to 
do  it,  but  an  order  for  a  re-sale  of  the  entire  property  in  satisfaction  of  the 
claim  of  the  intervenor.  Farmers'  Loan  and  Trust  Company  v.  Newman, 
127  U.  S.  649. 

Rights  of  Bondholders  purchasing  Bonds  under  Fraudulent  Prospectus. 
—  In  Banque  Franco-Egyptienne,  34  Fed.  Rep.  162,  it  appeared  that  the 
complainants,  acting  as  a  syndicate,  purchased  part  of  an  issue  of  railway 
mortgage  bonds  offered  for  sale  to  the  public  by  a  prospectus  issued  by  the 
agents  of  the  railway  company.  Trustees  had  been  appointed  by  an  agree- 
ment between  the  several  constituent  companies  composing  the  railway  com- 
pany to  receive  and  disburse  the  proceeds  of  the  bonds  for  certain  specified 
objects,  among  them  the  payment  of  the  debts  of  the  constituent  companies. 
In  a  suit  brought  by  complainants  against  the  railway  company,  the  trustees, 
and  various  defendants  to  whom  the  trustees  had  paid  part  of  the  proceeds  of 
the  bonds,  the  bill  alleged  that  the  prospectus  contained  various  untrue  and 
fraudulent  representations ;  that  the  complainants  relying  thereon  had  been 
induced  to  purchase  the  bonds  by  fraud ;  that  the  trustees  and  the  other 
defendants  who  had  received  part  of  the  proceeds  were  aware  when  they 
received  the  money  of  the  false  and  fraudulent  character  of  the  prospectus ; 
and  that  the  prospectus  also  contained  a  promise  that  the  proceeds  of  the 
bonds  should  be  used  to  complete  the  construction  of  the  railway,  and  not 
for  the  extinction  of  liabilites  of  the  constituent  companies  ;  but  the  proceeds 
were  applied  in  part  by  the  trustees,  and  were  received  by  the  other  defend- 
ants in  payment  of  such  liabilities,  with  knowledge  of  this  promise.  The 
object  of  tne  suit  was  (i)  to  rescind  the  purchase  for  fraud,  and  charge  the 
trustees  and  the  recipients  of  the  moneys  from  them  as  trustees  ex  mcueficio; 
and  (2)  to  enforce  the  promise  of  the  prospectus  as  a  promise  to  the  pur- 
chasers of  bonds  in  the  nature  of  a  trust,  and  compel  the  trustees  and  the  recip- 
ients from  them  to  account  for  the  part  appropriated  contrary  to  the  promise. 
Held^  that  complainants  were  merely  creditors  of  the  company,  and  as  such,, 
even  were  the  issue  presented  by  the  bill,  could  not  assail  the  validity  of  the 
a£:reement  appointing  the  trustees,  nor  question  the  doings  of  the  trustees  as 
such. 

The  court  also  determined  the  following  points  :  — 

Misrepresentation  by  prospectus,  except  as  between  promoters  and  share- 
holders, IS  to  be  tried  by  the  ordinary  criterion  of  misrepresentation.  But  a 
reasonable  construction  of  the  language  of  a  prospectus  may  require  that 
a  future  tense  should  be  given  to  words  in  the  past  or  present  tense. 

A  right  of  rescission  because  of  misrepresentations  in  a  prospectus  must 
rest  upon  misrepresentations  concerning  material  facts,  and  not  of  mere 
matters  of  opinion,  and  must  relate  to  existing  factSy  and  not  to  mjitters  of 
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future  conduct  or  expectation.  It  cannot  be  founded  upon  the  breach  of  pure 
promissory  statements. 

Unless  promissory  statements  are  such  as  imply  that  a  certain  condition  of 
things,  or  state  of  facts,  exists  at  the  time  to  form  the  basis  of  the  promised 
future  state  of  things,  they  do  not  give  birth  to  a  right  of  rescission.  Fraud 
cannot  be  predicated  of  promises  not  performed  for  the  purpose  of  avoiding  a 
contract. 

If  a  prospectus  contains  material  false  representations,  those  who  author- 
ize it  to  be  issued  cannot  repudiate  them  as  made  without  their  authority, 
while  retaining  the  fruits  of  the  prospectus. 

A  statement  in-  a  prospectus  respecting  the  uses  to  which  the  moneys  to  be 
derived  from  the  sale  of  oonds  are  to  be  applied  is  to  be  construed  as  a  repre- 
sentation of  intention,  or  the  expression  of  the  expectation  and  purpose  of  the 
promoters,  if  the  language  falls  short  of  a  distinct  and  unequivocal  promise. 

When  a  prospectus  contains  a  statement  which  may  be  construed  as  a 
promise  by  the  promoters  to  the  purchasers  of  bonds  that  the  moneys  derived 
from  the  sale  of  the  bonds  will  be  used  for  certain  specified  objects,  and  not 
otherwise,  and  the  promoters  upon  receiving  the  moneys  pay  them  out  to 
creditors  of  the  companv,  disregarding  the  promise  in  the  prospectus,  the 
bondholders,  although  tney  relied  upon  the  promise  in  parting  with  their 
money,  cannot  reclaim  it  upon  the  theory  of  a  trust,  and  follow  it  into  the 
hands  of  those  who  received  it  lawfully  from  the  promoters,  although  with 
notice  of  the  promise.  It  is  only  when  money  is  held  in  a  fiduciary  character, 
so  that  the  equitable  title  is  in  the  beneficial  owner,  that  the  latter  can  follow 
it  into  the  hands  of  a  third  person. 

Power  of  a  Railroad  Company  to  Guarantee  the  Bonds  of  another  Com- 
pany sold  by  it.  —  A  railroad  corporation,  which  has  power  by  its  charter  to 
issue  its  own  bonds,  has  power  to  guarantee  the  bonds  of  another  railroad  cor- 
poration, which  it  receives  in  payment  of  a  debt  due  to  it,  and  which  it  sells 
for  value,  or  transfers  in  payment  of  its  own  debts,  the  guaranty  being  ^iven 
as  the  means  of  augmenting  the  credit  of  the  bonds,  or  to  enable  it  to  obtain 
an  adequate  price  for  them.  Rogers  L.  &  M.  Works  i/.  Southern  Railroad 
Association,  34  Fed.  Rep.  278. 

See  Camden  &  A.  R.  Co.  v,  Coxe,  and  note,  26  Am.  &  £ng.  R.  R.  Cas.  102, 105. 
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Mortgage.  —  Foreclosure.  —  Rights  of  Surety.  — The  entire  rolling-stock 
of  a  railway  company  in  Illinois  was  covered,  as  well  as  all  its  other  property, 
by  a  mortgage  to  trustees  to  secure  an  issue  of  outstanding  bonds.  A  judg- 
ment crecutor  of  the  companv  being  about  to  levy  upon  some  of  the  rolling- 
stock,  the  companv  filed  a  bill  in  equity  to  restrain  the  levy  and  to  set  aside 
the  judgment  as  ootained  by  fraud,  and  an  injunction  issued  restraining  the 
creditor  from  making  the  levy,  a  bond  with  surety  being  first  filed  conditioned 
to  pay  the  judgment  debt,  if  the  injunction  should  be  dissolved.  The 
surety  in  that  bond  took  as  security  a  chattel  mortgage  of  four  locomotives. 
33  A.  &E,  R.  Cas.— 3. 
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Proceedings  were  then  taken  for  the  foreclosure  of  the  mortgaffe,  and 
a  receiver  of  all  the  property  covered  by  the  mortgage  was  appomtcd. 
Several  suits  against  the  company  were  then  pending,  in  which  appeal  had 
been  taken  and  appeal  bonds  ^iven,  in  order  to  protect  the  rolling-stock.  The 
receiver  then  suggested,  making  special  mention  of  the  above  recited  case, 
that  the  sureties  should  be  protected  in  the  advent  of  adverse  decisions^  and 
the  court  authorized  him  in  his  discretion  to  protect  such  sureties  as  ought  to 
be  protected,  by  reason  of  the  protection  afforded  to  the  property  and  assets 
of  the  company  by  the  giving  of  their  bonds ;  and  an  order  was  made  that 
all  persons  having  claims  or  hens  against  the  property  or  its  proceeds  should 
file  intervening  petitions  on  or  before  a  day  named.  The  surety  in  the 
injunction  bond  intervened  within  the  time  fixed,  setting  forth  the  facts,  and 
that  judgment  had  been  entered  against  him,  and  asking  to  be  protected  from 
the  conseouences  of  signing  the  bond,  as  the  receiver  had  not  been  able  to 
pay  the  deot  of  the  judgment  creditor.  The  property  covered  by  the  mort- 
gage was  then  sold,  and  purchased  by  persons  representing  the  bondholders, 
and  it  was  referred  to  a  master  to  report  upon  the  intervening  claims.  The 
trustee  and  the  receiver  objected  to  the  allowance  of  the  claims  of  the  surety 
on  the  injunction  bond,  on  the  ground  that  the  execution  in  the  original  suit 
could  not  become  a  lien  upon  the  property  as  against  the  mortgage  bond- 
holders, and  on  the  further  ground  that  the  surety  had  not  paid  the  judgment 
debt.  The  surety  then  paid  the  judgment  debt,  and  filed  a  supplemental  peti- 
tion, setting  that  fact  forth,  and  repeating  this  original  application;  but  the 
master  rejected  the  claim  on  the  ground  that  the  payment  was  not  made  when 
he  filed  his  original  claim,  nor  until  the  time  had  expired  for  claims  to  be  pre- 
sented.   Heldy  — 

1.  That  the  claim  was  presented  in  time  ;  and  that,  although  the  surety  had 
not  paid  the  judgment  when  the  claim  was  presented,  he  was  entitled  in  equity 
to  be  protected  from  making  the  payment ; 

2.  That  the  purchasers  at  the  foreclosure  sale,  having  been  represented  in 
the  foreclosure  proceedings  by  the  trustees  of  the  mortgage,  were  bound  by 
whatever  bound  the  trustees,  including  the  orders  of  the  court  respecting  the 
paramount  lines  of  the  intervening  claimants ; 

3.  That  as,  until  the  mortgage  was  enforced  by  entry  or  judicial  claim,  the 
personal  property  of  the  company  Was  subject  to  its  disposal  in  the  ordinary 
course  of  its  business,  and  to  be  seized  and  taken  on  execution  for  its  debts, 
subject,  however,' to  the  contentions  of  the  mortgage  trustees,  the  act  of  the 
surety  on  the  injunction  bond  had  operated  to  keep  the  property  together,  and 
to  keep  up  the  railroad  as  a  going  concern ; 

4.  That  the  taking  of  the  chattel  mortgage  by  him  showed  that  he  intended 
to  look  to  the  property,  and  not  alone  to  the  personal  security  of  the  company ; 

5.  That  the  evidence  referred  to  in  the  opinion  showed  that  the  receiver 
received  moneys  from  which  he  might  have  paid  the  judgment  debt ; 

6.  That  the  purchasers  of  the  property  accepted  a  deed,  executed  under 
order  of  court,  in  which  they  recognized  the  right  of  the  surety  as  an 
intervenor. 

The  court  does  not  intend,  in  this  case,  to  decide  any  thing  in  conflict  with 
Burnham  v.  Bowen,  iii  U.  S.  776,  and  only  decides  that  this  claim,  being 
based  upon  a  bona  fide  effort  by  the  intervenor,  to  preser\'e  the  fund  from 
spoilation  after  the  mortgage  debt  was  in  arrear  and  the  right  to  reduce  to 
possession  had  accrued,  the  claimant  can  pursue  eaming's  which  had  been 
appropriated  to  the  purchase  of  property  that  had  been  added  to  the  fund. 

The  action  of  the  intervenor  not  being  taken  for  the  purpose  of  being 
subrogated  to  the  questionable  rights  of  a  judgment  creditor,  the  court 
expresses  no  opinion  upon  the  rights  of  an  execution  creditor,  levying  on  the 
personal  property  of  a  railroad  company  in  Illinois,  as  against  those  of  a 
mortgagee.  , 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

S,  Coming  Judd^  William  Ritchiey  and  Edward  B,  Esher  for 
appellants. 

C,  W,  Thotnas  and  Gustav  Koenier  for  appellee. 

Bradley,  J.  — This  case  grows  out  of  the  foreclosure  of  a  mort- 
gage given  by  the  Cairo  &  St.  Louis  Railroad  Company  on  the 
second  day  of  October,  1 871,  to  the  Union  Trust  Company  of  New 
York,  to  secure  the  payment  of  2,500  bonds  of  J!  1,000 
each,  with  interest  semi-annually.  Morrison,  the  ap- 
pellee, intervened  in  the  proceedings,  by  petition,  claiming  a  lien 
on  the  property  mortgaged,  by  reason  of  having  become  liable  as 
surety  on  an  injunction  bond  given  to  obtain  an  injunction  to 
prevent  an  execution  sale  of  a  portion  thereof.  The  court  below, 
by  a  decree  dated  May  4,  1884,  allowed  his  claim,  amounting  to 
the  sum  of  1^15,352.19,  with  interest  from  May  20,  1882.  The 
purchasers  at  the  foreclosure  sale  (who  purchased  on  behalf  of 
the  bondholders)  having  transferred  the  property  to  the  St.  Louis 
&  Cairo  Railroad  Company  (organized  for  that  purpose),  said 
company  was  allowed  to  become  a  party  to  the  proceedings  for 
the  purpose  of  appealing  from  the  decree,  and  did  appeal  from 
the  same  in  connection  with  the  Union  Trust  Company.  The 
case  is  now  before  us  on  that  appeal.  The  facts  necessary  to  be 
understood  in  the  determination  of  the  case  are  as  follows  :  The 
Cairo  &  St.  Louis  Railroad  Company  was  a  corporation  of  Illi- 
nois, owning  and  operating  a  railroad  in  that  State,  extending 
from  Cairo  to  a  point  opposite  St.  Louis.  The  mortgage  referred 
to  purported  to  convey  and  embrace  all  the  property  and  assets 
of  the  company,  real,  personal,  and  mixed,  then  held  and  owned, 
or  thereafter  to  be  acquired,  and  the  tolls,  incomes,  rents,  issues, 
and  profits  thereof ;  and  it  contained  provisions  authorizing  the 
mortgage  trustee  (the  Union  Trust  Company)  to  take  possession 
of  said  property  and  assets  in  case  of  default,  for  a  certain  period 
of  time,  in  the  payment  of  interest,  or  of  the  instalments  of  a 
sinking  fund  provided  for ;  and  gave  said  trustee  power,  on  such 
default,  to  declare  the  principal  due.  The  railroad  company  made 
default  in  the  payment  of  interest  in  October,  1873,  and  at  every 
subsequent  period  of  payment,  and  never  paid  any  instalments 
of  the  sinking  fund.  Meantime,  the  company  was  harassed  by 
suits,  and,  among  others,  one  Henry  Holbrook,  on  the  26th  of 
November,  1872,  recovered  a  judgment  against  it  in  the  Circuit 
Court  of  St.  Clair  County,  111.,  for  the  sum  of  $9,500,  besides 
costs.  Execution  was  issued,  but  not  levied.  But  in  October, 
1874,  an  alias  execution  was  issued,  and  the  sheriff  of  St.  Clair 
County  threatened  to  levy  upon  the  rolling-stock  of  the  company, 
a  great  part  of  which  was  in  that  county,  opposite  St.  Louis. 
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The  company,  believing  the  judgment  to  have  been  fraudulently 
and  wrongfully  obtained,  filed  a  bill  in  equity  in  the  St.  Clair 
Circuit  Court  to  enjoin  Holbrook  from  proceeding  to  its  collection. 
An  injunction  was  granted  accordingly  on  the  30th  of  December, 
1874;  but  only  upon  the  condition  that  the  company  should  give 
an  injunction  bond,  with  sureties,  for  the  payment  of  judgment 
and  costs,  if  the  injunction  should  be  dissolved.  Morrison,  at 
the  request  of  the  company,  executed  such  bond  as  surety.  In 
February,  1877,  the  bill  tor  injunction  was  dismissed,  and  in 
June,  1879,  tl^e  decree  of  dismissal  was  affirmed  by  the  Supreme 
Court  of  Illinois,  and  the  injunction  was  definitively  dissolved. 
Thereupon  Holbrook  sued  Morrison  on  the  injunction  bond,  and 
on  the  30th  of  September,  1880,  recovered  judgment  against  him 
for  the  sum  of  1^13,965.  Prior  to  this  time,  in  November,  1877, 
the  trust  company  declared  the  principal  of  the  bonds  due,  and 
filed  a  bill  in  the  court  below  to  have  a  receiver  appointed  and 
the  mortgage  foreclosed.  Henry  W.  Smithers  was  appointed 
receiver,  with  power  to  operate  the  road,  and  equip  it,  and  keep- 
it  in  repair,  and  to  pay  all  amounts  due  and  owing  by  the  railroad 
company  for  labor  or  supplies  that  might  have  accrued  in  the 
operation  and  maintenance  of  the  railroad  property  within  six: 
months  immediately  preceding.  The  receiver,  on  taking  posses- 
sion of  the  property,  found  a  number  of  suits  against  the  company 
pending  on  appeal,  and  claims  for  protection  on  the  part  of  those 
who  had  become  sureties  on  the  appeal  bonds ;  and  on  the  29th 
of  December,  1877,  he  presented  a  petition  to  the  court,  asking 
its  advice  and  instruction  in  regard  to  said  bonds,  and  whether 
he  should  protect  the  sureties  in  the  event  of  adverse  decisions 
in  any  of  the  cases.  He  stated  the  fact  that  such  appeal  bonds 
were  given  by  some  of  the  officers  of  said  railroad  company,  with 
others  as  sureties,  in  order  to  protect  the  rolling-stock  or  other 
personal  property  of  said  railroad  company  from  levy  or  sale 
under  execution  pending  the  determination  of  the  appeals ;  in 
each  of  which  cases  execution  on  the  judgment  or  decree  was 
either  levied  on  personal  property  of  said  railroad  company,  or 
the  levy  thereof  threatened  at  the  time  of  taking  the  appeal  and 
giving  the  bond.  He  mentioned  the  Holbrook  case  in  particular, 
which  was  then  pending  before  the  Supreme  Court  of  Illinois  on 
appeal,  and  called  attention  to  the  injunction  bond  given  in  that 
case ;  and  he  expressed  his  concurrence  in  the  statement  of  the 
sureties  generally,  that  they  had  become  such  on  the  assurance 
of  being  protected,  and  that  their  action  had  been  to  the  benefit 
of  all  parties  interested  in  the  property  of  the  company,  since,  in 
default  of  payment,  it  would  have  been  sacrificed  to  meet  the 
demands.  The  court,  on  consideration,  made  a  decree  authoriz-^ 
ing  the  receiver,  in  his  discretion,  to  prosecute  or  defend  the 
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appeals  and  cases,  according  as  the  interests  of  the  receivership 
should  in  his  judgment  be  best  promoted ;  and  to  protect  such 
sureties  as  in  his  judgment  ought  to  be  protected  in  equity  and 
good  conscience  by  reason  of  the  protection  afforded  to  the  prop- 
erty and  assets  of  the  company  by  means  of  the  giving  of  such 
bonds.  And,  for  the  purposes  of  this  decree,  the  receiver  was 
authorized  to  use  and  pay  out  any  moneys  coming  into  his  hands 
as  such  receiver,  over  and  above  expenses  for  operation  and 
repairs.  The  receiver,  for  alleged  lack  of  funds  coming  into  his 
hands,  failed  to  protect  any  sureties  except  two,  one  Rosborough 
and  one  Pellet.  On  the  i6th  of  May,  1881,  a  decree  was  made 
in  the  foreclosure  suit,  ascertaining  the  amount  due  on  the  bonds 
and  coupons  to  be  $4,301,157.53,  and  directing  a  sale  of  the  mort- 
gaged premises  to  satisfy  the  same.  The  decree  required  all 
persons  having  claims  or  liens  against  the  railroad  and  property, 
or  against  the  proceeds  of  the  sale  thereof,  to  file  intervening 
petitions  on  or  before  the  first  day  of  July,  1881.  In  accordance 
with  this  order,  Morrison,  on  the  thirtieth  day  of  June,  1881, 
filed  his  intervening  petition,  setting  up  the  facts  respecting 
his  becoming  surety  on  the  injunction  bond,  the  preservation 
of  the  rolling-stock  by  means  thereof,  the  proceedings  in  the 
case,  and  the  proceedings  against  himself  on  the  bond,  resulting 
in  the  judgment  rendered  against  him  on  Sept.  30,  1880.  He 
also  set  out  the  copy  of  a  mortgage  on  four  locomotive  engines, 
^ven  to  him  by  the  railroad  company  in  June,  1875,  by  way  of 
indemnity  against  his  liability  on  the  injunction  bond;  which 
mortgage  was  duly  recorded  in  the  clerk's  office  for  St.  Clair 
County,  but  was  never  enforced  by  him ;  he  stating  the  fact  to 
be,  that  the  said  company  and  the  receiver  had  used  the  said 
locomotive  engines  continuously  since  the  execution  of  the 
said  mortgage,  and  the  same  were  then  in  the  possession  of  the 
receiver,  and  were  to  be  sold  at  the  sale  of  the  property  under  the 
said  decree  of  foreclosure.  He  further  set  out  a  copy  of  the  peti- 
tion presented  to  the  court  by  the  receiver,  asking  for  instructions 
as  before  stated,  and  bringing  to  the  notice  of  the  court  the  Hol- 
Ijrodk  judgment  and  appeal,  and  the  injunction  bond  given  in 
that  case.  He  further  stated,  that  the  receiver,  since  his  appoint- 
ment, had  not  been  able,  out  of  the  earnings  of  the  railroad,  to 
pay  the  judgment  of  Holbrook,  and  thus  protect  the  sureties  on. 
the  injunction  bond.  His  petition  closed  with  a  prayer  for  a 
decree  that  he  should  be  fully  protected  from  all  the  consequences 
of  signing  the  said  bond,  and  from  the  judgment  recovered  against 
him  and  for  further  relief.  On  the  5th  of  July,  1881,  an  order 
was  made  declaring  that  no  claim  presented  or  filed  after  the  ist 
of  July,  1 88 1,  should  be  received  or  filed;  and  that  all  claims  not 
so  filed  on  or  before  that  date  should  be  forever  barred  from  any 
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benefit  under  the  decree,  or  from  the  property,  or  the  proceeds 
of  its  sale.  On  the  14th  of  July,  188 1,  the  railroad  and  other 
property  covered  by  the  mortgage  were  duly  sold  in  accordance 
with  the  decree  of  May  16,  and  Josiah  A.  Horsey  and  Charles 
J.  Cauda,  on  behalf  of  the  bondholders,  became  the  purchasers 
for  the  sum  of  |i4,ooo,ooo,  which  sale  was,  on  the  same  day, 
ratified  by  the  court ;  and  an  order  was  made  referring  to  a  special 
master,  Frank  H.  Jones,  all  the  intervening  claims  and  petitions 
filed  in  the  cause,  to  take  proof  and  report  his  conclusions  of  fact 
and  law  thereon,  for  the  consideration  of  the  court,  and  to  give 
notice  to  the  parties  of  the  time  and  place  of  taking  testimony. 
On  the  1st  of  August,  1881,  an  order  was  made  referring  it  to  a 
master  to  examine  and  report  the  amount  of  receiver's  certificates 
remaining  unpaid,  and  of  all  claims  against  the  receivership,  or 
railroad  assets  in  the  receiver's  possession,  as  shown  by  inter- 
vening petitions  or  claims  filed  in  the  cause  before  July  i,  for 
labor,  supplies,  or  other  claims  ;  and  whether  there  was  sufficient 
showing  in  the  several  cases  to  warrant  funds  to  be  paid  into 
court  to  cover  the  same ;  also  the  probable  amount  of  costs  and 
fees.  The  object  of  this  order  was  to  ascertain  how  much 
money  the  purchasers  should  be  required  to  pay  into  court,  and 
how  much  of  their  bid  might  be  paid  in  bonds.  On  the  19th 
of  August,  1 88 1,  the  Union  Trust  Company  and  the  receiver 
filed  a  joint  answer  to  Morrison's  petition  of  intervention,  in 
which  all  its  material  statements  were  admitted ;  but  while  ad- 
mitting that  the  sheriff  of  St.  Clair  County  did  threaten  to  levy 
on  the  railroad  company's  locomotives  and  rolling-stock,  they 
denied  that,  as  against  the  bondholders  and  the  Union  Trust 
Company  mortgage,  the  execution  was  a  lien  on  said  locomotives 
and  stock  paramount  to  that  of  the  mortgage.  They  also  denied 
that  the  chattel  mortgage  alleged  to  have  been  given  by  the 
railroad  company  upon  certain,  locomotives,  for  the  purpose  of 
securing  the  sureties  on  the  injunction  bond,  could  have  any 
effect,  or  create  any  lien  on  said  property  paramount  to  that  of 
the  Union  Trust  Company  mortgage.  The  respondents  ad- 
mitted that  the  railroad  company  and  the  receiver  had  contin- 
ually used  the  engines  and  property  owned  by  the  company  in 
1875  ;  but  whether  they  were  the  same  which  were  included 
in  the  alleged  chattel  mortgage  they  could  not  say.  They 
admitted  that  the  receiver  had  .not  paid,  and  had  not  been 
able  out  of  the  .earnings  of  the  road  to  pay,  the  judgment  of 
Holbrook,  and  submitted  to  the  court  that  if  he  had  been  able, 
he  would  not  have  had  any  right  or  authority  to  pay  the  same. 
They  further  alleged,  upon  information  and  belief,  that  the  judg- 
ment remained  wholly  unpaid  ;  that  neither  Morrison  nor  the 
railroad  company  had  paid  it,  and  they  submitted  to  the  court 
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that  there  was  no  liability  on  the  part  of  the  receivership,  or  of  the 
property,  for  the  payment  of  the  judgment.  On  the  22d  of 
December,  188 1,  an  order  was  made  by  the  court,  by  which,  after 
reciting  that  Horsey  and  Canda  had  paid  to  the  commissioner 
the  full  amount  of  their  bid  for  the  railroad  property  and  assets, 
namely,  in  cash,  $100,000,  and  the  residue  in  first  mortgage 
bonds  of  the  railroad  company,  it  was  ordered  and  decreed  that 
the  commissioner  should  execute  a  deed  of  conveyance  of  the 
said  property  and  assets,  to  the  said  Horsey  and  Canda,  to  be 
held  subject  to  all  taxes  legally  due,  to  the  lien  of  all  unpaid 
receiver's  certificates  ;  "  and  also  subject  to  the  lien  of  any  and 
all  claims  against  the  said  railroad  property  and  assets  which  are 
now  before  this  court  by  intervening  petitions,  and  which  shall 
be,  upon  final  determination  and  adjudication,  decreed  to  be 
paid  as  liens  paramount  to  the  indebtedness  secured  by  said 
mortgage  or  deed  of  trust."  On  the  19th  of  January,  1882,  the 
receiver  was  also  directed  to  make  a  conveyance  to  the  pur- 
chasers, in  order  to  cover  certain  real  estate,  roljing-stock,  and 
other  property  which  had  been  acquired  by  him  during  his 
receivership ;  and  to  deliver  the  possession  of  all  such  real  estate 
and  other  property  to  the  purchasers  or  their  grantees,  when  the 
commissioner's  deed  should  be  presented  to  him  and  demand 
should  be  made.  The  receiver  made  such  conveyance  on  the 
30th  of  January,  1882,  and  on  the  31st,  Horsey  and  Canda  con- 
veyed all  the  property  to  the  St.  Louis  and  Cairo  Railroad  Com- 
pany, the  appellants ;  and  on  the  following  day,  Feb.  i,  1882, 
the  receiver  delivered  the  railroad  and  all  its  appurtenances  to 
said  company.  As  the  Union  Trust  Company  and  the  receiver, 
in  their  answer  to  Morrison's  intervening  petition,  raised  the 
objection  that  he  had  not  paid  the  Holbrook  judgment  (though, 
of  course,  he  was  bound  to  pay  it),  he  filed  a  supplemental  petition 
on  the  5th  of  June,  1882,  stating  that  he  had  paid  the  judgment  on 
the  29th  of  May  previous,  amounting  on  that  day,  for  principal 
and  interest,  to  the  sum  of  $15,352.19,  and  repeated  his  original 
application  for  relief.  To  this  supplemental  petition,  the  Union 
Trust  Company  and  the  receiver  filed  an  answer  by  which  they 
denied  that  Morrison  had  paid  the  judgment ;  recited  the  pre- 
vious orders  requiring  claims  to  be  filed  by  the  ist  of  July,  1881, 
and  barring  those  not  so  filed,  — the  sale  of  the  property,  the  con- 
veyance thereof  to  Horsey  and  Canda,  and  by  them  and  the 
receiver  to  the  new  company,  and  the  delivery  of  the  railroad 
property  to  said  company ;  and  averred  that  there  were  no  pro- 
ceeds ot  the  sale  in  the  hands  of  the  receiver,  out  of  which  pay- 
ment could  be  made  to  Morrison  upon  his  claim.  On  the  19th 
of  December,  1883,  the  special  master,  Frank  H.  Jones,  to  whom, 
at  the  time  of  the  sale  of  the  railroad,  had  been  referred  inter- 
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vening  claims  and  petitions  filed  in  the  cause,  made  a  report,  in 
which  he  set  forth  in  detail  all  the  facts  and  circumstances  in 
relation  to  the  intervening  petition  and  claim  of  Morrison,  as  they 
have  been  already  stated,  and  the  evidence  taken  by  him  therein. 
The  only  point  contested  by  the  respondents,  was  the  fact  of 
payment  by  Morrison,  and  its  effect  under  the  previous  orders 
of  the  court.  The  evidence  reported  by  the  master,  however, 
showed  that  Morrison  did  actually  pay  the  judgment  at  the  time 
stated  in  his  supplemental  petition,  and  the  master  so  found. 
The  exception  taken  on  this  point  by  the  respondents,  based  on 
the  fact  that  Morrison,  in  order  to  make  the  payment,  raised  the 
money  on  his  note,  and  that  it  did  not  appear  that  he  had  paid 
his  note,  is  too  trivial  for  serious  consideration.  The  conclusion 
reached  by  the  master  was,  that  the  claim  was  barred  because 
Morrison  had  not  actually  paid  Holbrookes  judgment  when  he 
filed  his  original  petition,  and  did  not  pay  it  until  after  the  time 
had  expired  for  claims  to  be  presented,  namely,  July  i,  1881. 
Morrison  excepted  to  the  report,  and  on  the  5th  of  May,  1884, 
the  court  sustained  the  exception,  and  allowed  the  claim,  and 
decreed  that  Morrison  had  an  equitable  lien  for  the  payment 
thereof,  against  the  property  sold  under  the  decree  of  foreclosure, 
and  transferred  to  the  St.  Louis  and  Cairo  Railroad  Company,  with 
leave  to  apply  to  the  court  for  further  relief,  if  the  claim  should 
not  be  paid  before  the  first  Monday  of  September  then  next. 
This  is  the  decree  from  which  the  appeal  is  taken  to  this  court. 

The  plea  that  the  claim  was  not  presented  in  time,  we  think 
is  wholly  untenable.     It  was  brought  to  the  notice  of  the  court 

by  the  receiver  himself,  a  few  days  after  his  appoint- 
'^l^'V^  r**  ment.  The  case,  however,  was  still  pending  in  the 
tine,  ftBd  when  State  court  on  appeal,  and  it  was  yet  uncertain  what 
pretested  wu  would  be  the  result.  The  injunction  was  not  defi- 
'*P*'®'^*  nitely  dissolved  until  June,  1879.  The  liability  of 
^ed!  *"         Morrison  on  his  bond  was  still  unadjudicated,   and 

not  in  a  condition  to  be  presented  by  him  as  a  fixed 
and  determinate  claim  against  the  railroad  company  and  its 
property.  Suit  was  then  brought  against  him,  and  judgment 
rendered  on  the  30th  of  September,  1880.  The  foreclosure  pro- 
ceedings were  still  pending.  In  May,  1881,  the  final  decree  of 
foreclosure  of  the  railroad  property  was  made,  and  the  time  for 
presenting  claims  was  fixed,  to  expire  on  the  first  day  of  July, 
1 88 1.  Morrison  presented  his  claim  by  filing  his  intervening 
petition  within  that  time.  He  stated  his  entire  case.  He  had 
not  paid  the  judgment  against  him,  it  is  true  ;  but,  in  equity, 
(if  he  had  any  equity  at  all),  he  ought  to  have  been  protected 
from  making  that  payment.  It  ought  to  have  been  made  by  the 
receiver  out  of  the  property  which  came  into  his  hands.     The 
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reason  he  (the  receiver)  did  not  pay  it  seems  to  have  been  want 
of  pecuniary  funds.  As  will  be  seen,  he  had  disposed  of  these 
funds  in  other  ways.  But  surely,  if  Morrison  had  an  equitable 
right  to  be  protected,  he  ought  not  to  be  shut  out  from  all 
remedy,  because  he  dfid  not  do  what  ought  to  have  been  done 
by  the  receiver  himself,  or  by  the  parties  whom  the  receiver 
represented.  We  think  that  the  court  below  was  perfectly 
justified  in  sustaining  the  exception  to  the  master's  report,  so 
far  as  it  was  based  on  the  idea  that  Morrison's  claim  was  barred 
by  reason  of  his  not  actually  paying  the  Holbrook  judgment  until 
after  the  period  of  limitation  fixed  by  the  court  for  the  presen- 
tation of  claims.  The  claim  was  presented  in  time,  and;  when 
presented,  was  ripe  for  the  protection  asked  for  by  the  petitioner. 
If  he  was  afterwards  compelled  to  make  the  payment  himself, 
which  those  who  received  the  railroad  property  ought  to  have 
made,  it  only  converted  his  claim  for  protection  into  a  claim  for 
indemnity,  and  made  his  equity  all  the  stronger.  The  plea 
of  want  of  notice  on  the  part  of  the  purchasers  of  the  railroad 
is  equally  groundless.  The  purchasers  were  really 
the  bondholders  themselves.  They  were  represented  w«*of  want  of 
in  the  foreclosure  suit  by  the  Union  Trust  Company.  ■®**^  »"■*>■■<•" 
They  purchased  expressly  subject  to  the  lien  of  any 
and  all  claims  against  the  railroad  property  and  assets  which 
ivere  then  before  the  court  by  intervening  petition,  and  which 
should  be,  upon  final  determination  and  adjudication,  decreed 
to  be  paid  as  paramount  liens.  Morrison's  claim  was  in  this 
category.  It  was  then  before  the  court  by  his  intervening  peti- 
tion. The  purchasers  were  bound  to  take  notice  of  it.  They 
had  notice  of  it.  The  pretence  of  want  of  notice  is  entirely 
without  foundation. 

The  only  serious   ground  of  defence  to  the  petition  is   the 
legal  question,  whether  a  claim  arising'  under   the 
circumstances,  and  at. the  time  in  which  this  did,  has  TheoniyHeri- 
an  equity  to  be  paid  out  of  the  property  of  the  rail-  aefeaice!'"*'  **' 
road  company  sold  under  the  mortgage,  and  conveyed 
to  the  present  company.  .  The  ground  of   the  claim  is,  that  a 
portion  of  the  property  covered  by  the  mortgage,  being  in  peril 
of  abstraction  and  loss,  was  rescued  and  saved  to  the  mortgage 
by  the  act  of  the  petitioner.     It  is  denied  that  the  property  was 
in  any  peril,  because,  as  contended  by  the  respondents,  it  could 
not  have  been  taken  in  execution  by  reason  of  the  prior 
lien  of  the  mortgage.     But  it  must  be  conceded,  that,   p«'"  »'*»>• 
until  the  mortgage  was  enforced  by  entry  or  judicial  Jnerby^Jt!!of 
claim,  the  personal  property  of  the  railroad  company  petitioner. 
was  subject  to  its  disposal  in  the  ordinary  course  of 
business,  and,  as  such,  was  liable  to  be  seized  and  taken  on 
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execution  for  its  debts.  This  is  not  only  common  law,  but  the 
positive  law  of  Illinois.  By  the  Constitution  of  1870  (art.  11, 
§  10)  it  is  declared  that  "the  rolling-stock,  and  other  movable 
property  belonging  to  any  railroad  company  or  corporation  in 
this  State,  shall  be  considered  personal  property,  and  shall  be 
liable  to  execution  and  sale  in  the  same  manner  as  the  personal 
property  of  individuals."  Even  if  it  would  have  been  subject  to 
the  mortgage  when  taken  on  execution,  nevertheless  it  could 
have  been  taken  ;  and  this  would  necessarily  have  disturbed,  and 
perhaps  interrupted,  the  operations  of  the  railroad,  by  separating 
the  property  seized  from  the  corpus  of  the  estate.  The  trustees 
of  the  mortgage  might  have  prevented  such  a  catastrophe,  it  is 
true,  by  filing  a  bill  of  foreclosure,  and  for  an  injunction  and 
receiver ;  but  they  did  not  choose  to  take  this  course  until  nearly 
three  years  afterwards.  On  the  contrary,  they  allowed  the  rail- 
road to  continue  to  use  the  property,  and  to  take  care  of  it  for 
them,  and  stood  by  and  saw  Morrison,  who  had  no  interest  in  the 
matter,  put  his  hands  into  the  fire  and  rescue  the  rolling-stock 
of  which  they  were  to  receive  the  benefit,  —  both  directly,  by 
receiving  the  property  itself  without  contest  or  controversy,  and 
indirectly,  by  keeping  up  the  railroad  as  a  going  concern.  Mor- 
rison's money,  or  the  fruits  of  it,  has  gone  into  their  pockets. 
And,  in  this  regard,  we  make  no  distinction  between  the  mort- 
gagees, the  bondholders  whom  they  represented,  the  nominal 
purchasers  Horsey  and  Cauda,  or  the  present  company.  They 
were  all  one  and  the  same  in  interest.  If  the  property  became 
justly  affected  by  the  equity  of  the  petitioner's  claim,  it  remains 
so  affected  in  the  hands  of  the  present  company.  A  circum- 
stance to  which  some  weight  is  due  is  the  chattel  mortgage  given 
by  the  railroad  company  to  Morrison  on  the  four  locomotives 

therein  described,  to  secure  him  and  his  co-sureties 
Chattel  mort-  against  the  payment  of  Holbrook's  judgment.  It 
M<fr*r{Lm  on**  shows  that  they  intended  to  look  to  the  property,  and 
locomotiTes.      uot  aloue  to  the  personal  security  of  the  company. 

He  did  not  attempt  to  enforce  this  mortgage,  it  is 
true,  and  did  not  have  it  renewed,  but  followed  out  the  original 
idea  of  preserving  the  stock  entire,  and  keeping  up  the  property 
as  a  going  concern.  Instead  of  giving  this  mortgage,  the  com- 
pany might,  with  perfect  propriety,  have  placed  funds  in  the  . 
hands  of  the  sureties  to  enable  them  to  protect  themselves,  and 
the  transaction  would  not  have  been  questioned.  By  not  doing 
so  the  receipts  and  revenues  which  would  have  been  required 
for  this  purpose  went,  in  the  end,  to  the  benefit  of  the  bond- 
holders. It  enabled  the  company  to  continue  its  operations  for 
the  time  being,  and  resulted  in  supplying  the  receiver  with  means 
of  purchasing  Outside  property,  which,  by  order  of  the  court,  he 
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conveyed  to  the  purchasers  of  the  road,  or  their  assignees.     The 
main  pretence  for  not  protecting  Morrison  and  his  co-sureties 
was,  that  the  receiver  never  had  receipts  in  his  hands  R^,^n  for 
with  which  he  could  have  protected  them ;  and  this  receWen  not 
assertion  seems  to  have  been  credited  by  the  inter-  protecting 
venor.     But  this  pretence  cannot  be  true.     It  is  re-  ^"'^^^^g 
futed  by  the   record  itself.     The  order  of  Jan.   19, 
1882,  recites  that  the  deed  from  the  special  commissioner  who 
sold  the  railroad  under  the  decree  of  foreclosure,  did  not  fully 
cover  and  convey  the  legal  title  to  certain  real  estate  acquired  by 
and  conveyed  to  Smithers  as  receiver,  purchased  by  him  under 
authority  of  the  court,  and  he  was,  therefore,  ordered  to  convey 
all  such  property,  as  well  as  all  personal  property  and  rolling 
stock  purchased  by  him  while  receiver,  to  the  purchasers  of  the 
railroad,  or  their  assigns.     This  shows  that  he  had  receipts  with 
which  he  purchased  new  property,  real  estate  and  rolling-stock, 
which  went  to  increase  the  corpus  of  the  fund  of  which  the  bond- 
holders received  the  benefit.     The  intervenor's  equity  is  a  very 
strong  one.     His  case  clearly  came  within  the  scope 
and  intent  of  the  decree  made  Feb.  4,  1878,  which  J^^Jj^i"*^'' 
authorized  the  receiver  to  protect  those  sureties  on  gtrong.  His 
appeal  and  injunction  bonds,  who  ought  to  be  pro-  cweconiM 
tected  in  equity  and  good  conscience  by  reason  pf  ^'*j»*»  intent 
the  protection  aiforded  the  property  and  assets  of  the  igyg*.*"* 
railroad  company  through  or  by  means  of  the  giving 
of  such  bonds.     The  complainants  (the  mortgagees)  raised  no 
objection  to  that  decree.     Until  after  the  sale  of  the  railroad, 
and  until  the  trust  came  to  be  wound  up,  the  only  plea  was  that 
the   receiver  had  not  realized  suflficient  funds  from  the  current 
receipts  of   the  road  to  enable  him  to  protect  the  intervenor. 
This  plea,  if  a  good  one,  as  we  have  seen,  is  not  sustained  by  the 
facts.     He  actually  expended  moneys  in  the  purchase  of   new 
property,  real  estate,  and  rolling-stock,  and  paid  over  to  the  pur- 
chasers every  thmg  that  came  into  his  hands,  before  and  after 
the   sale,  not  used   for  expenses.     It  is  not  shown  what  these 
purchases  and  payments  amounted  to,  but  they  were  probably 
considerable ;   and  the  complainants  and  receiver   could   easily 
have  shown  that  they  were  insufficient  for  the  indemnification  of 
the  intervenor,  if  such  had  been  the  fact.     The  proof   was  in 
their  hands,  and  not  in  his.     It  is  further  to  be  borne  in  mind 
that  the  purchasers  of  the  railroad  accepted  a  deed  therefor  from 
the  commissioner,  under  an  order  of  the  court,  expressly  declar- 
ing that  they  should  hold  the  property  subject  to  all  taxes  legally 
due,  to  the  lien  of  all  unpaid  receiver's  certificates,  and  also  sub- 
ject to  the  lien  of  any  and  all  claims  against  the  railroad  prop- 
erty then  before  the  court  by  intervening  petitions,  which  should 
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be,  upon  final  detern)ination  and  adjudication,  decreed  to  be  paid 
as  liens  paramount  to  the  indebtedness  secured  by  the  mortgage. 
The  intervenor's  claim  is  precisely  in  that  category.  The  case 
is  a  special  one,  and,  in  view  of  the  discretion  which  the  court 
of  first  instance  is  obliged  to  exercise  in  matters  of  this  charac- 
ter, taking  all  the  circumstances  into  consideration,  we  cannot 
say  that  equitable  relief  was  unduly  extended  in  allowing  the 
intervener's  claim.  An  examination  of  the  cases  bearing  upon 
the  subject  does  not  lead  to  a  contrary  conclusion.  See  Fosdick 
^.  Schall,  99  U.  S.  235  ;  Miltenberger  v.  Railway  Co.,  106  U.  S. 
286;  s.  c,  12  Am.  &  Eng.  R.R.  Cas.  464;  Trust  Co.  v.  Souther, 
107  U.  S.  591  ;  s.  c,  II  Am.  &  Eng.  R.R.  Cas.  707;  Burnham 
V.  Bowen,  in  U.  S.  T7^\  s.  c,  17  Am.  &  Eng.  R.R.  Cas.  308  ; 
Trust  Co.  V,  Railway  Co.,  117  U.  S.  434;  Dow  v.  Railroad  Co., 
124  U.  S.  652;  Sage  V.  Railroad  Co.,  125  U.  S.  361.  The  appel- 
lants place  much  reliance  on  the  case  of  Burnham  v.  Bowen, 
where  it  was  held  that  debts  for  operating  expenses  are  privi- 
leged debts,  entitled  to  be  paid  out  of  current  income,  and  that, 

if  such  income  is  diverted  by  the  mortgage  trustees 
Prioritj  of  or  the  receiver  for  the  improvement  of  the  property, 
^peraUnff  ^yxz\\  debts  will  be  decreed  to  be  paid  out  of  the  mort- 

■expensM.  gage  fund.     But  it  is  was  added  by  way  of  caution, 

"  We  do  not  now  hold,  any  more  than  we  did  in 
Fosdick  V,  Schall,  or  Huidekoper  v.  Locomotive  Works,  that  the 
income  of  a  railroad  in  the  hands  of  a  receiver,  for  the  benefit  of 
mortgage  creditors  who  have  a  lien  upon  it  under  their  mortgage, 
can  be  taken  away  from  them  and  used  to  pay  the  general  credit- 
ors of  the  road.  All  we  then  decided,  and  all  we  now  decide,  is, 
that,  if  current  earnings  are  used  for  the  benefit  of  mortgage 
creditors  before  current  expenses  are  paid,  the  mortgage  security 
is  chargeable  in  equity  with  the  restoration  of  the  fund  which  has 
been  thus  improperly  applied  to  their  use.*'  It  is  this  remark  on 
which  the  appellants  rely.  It  is  not  our  intention,  however,  to 
decide  any  thing  in  the  present  case  in  conflict  with  it.  The 
claim  in  that  case  was  for  operating  expenses  only,  and  the  rule 
laid  down  had  special  reference  to  them.  The  present  claim  is 
of  a  different  character,  based  upon  a  bona  fide  effort  made  by 
the  intervenor  to  preserve  the  fund  itself  from  waste  and  spolia- 
tion after  the  mortgage  was  in  arrears,  and  the  right  to  reduce 
it  to  possession  had  accrued.  But  even  here,  as  we  have  seen, 
if  the  claimant  could  pursue  only  the  earnings,  it  is  shown  that 
they  have  been  appropriated  to  the  purchase  of  property  which 
has  been  added  to  the  fund.  Much  of  the  argument  of  the 
appellants  is  based  on  the  hypothesis  that  the  claim  of  the  inter- 
venor was  a  claim  to  be  subrogated  to  the  lien  of  the  Holbrook 
judgment ;  and  it  is  argued  that  this  lien  was  subordinate  to  that 
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of  the  mortgage  held  by  the  complainants.  We  do  not  under- 
stand that  the  claim  was  presented  in  any  such  view.  The  Hol- 
brook  judgrxient  and  execution  could  have  greatly  deranged  the 
business  of  the  company  as  a  going  concern.  The  rolling-stock 
could  have  been  seized  and  removed.  Whether  such  seizure 
could  or  could  not  have  been  prevented  by  the  mortgagees,  is  a 
different  question.  It  would,  at  all  events,  have  required  legal 
proceedings,  and  probably  serious  litigation  ;  and  this  the  mort- 
gagees did  not  see  fit  to  undertake.  To  save  the  property  frohi 
being  taken,  to  prevent  the  catastrophe  which  its  taking  would 
have  caused,  and  the  serious  questions  which  would  have  arisen 
had  it  actually  been  sold,  the  intervenor  gave  his  bond  to  obtain 
an  injunction.  It  was  not  done  for  the  purpose  of  being  sub- 
rogated to  the  questionable  rights  of  Holbrook  under  his  judg- 
ment, but  to  prevent  the  certain  injury  to  the  property  itself, 
which  the  attempted  enforcements  of  those  rights  would  have 
involved.  It  is  unnecessary,  therefore,  to  discuss  the  rights  of 
an  execution  creditor  levying  on  the  personal  property  of  a  rail- 
road company  in  Illinois,  as  against  those  of  a  mortgagee.  We 
express  no  opinion  upon  that  subject.  The  claim  was  presented 
upon  the  equities  arising  in  favor  of  the  intervenor  for  taking  the 
action  he  did,  and  thus  securing  the  results  which  followed,  and 
upon  the  other  circumstances  of  the  entire  case  taken  together ; 
and  it  was  upon  these  grounds  that  the  claim  was  allowed  by  the 
court  below.     The  decree  of  the  Circuit  Court  is  affirmed. 

Effect  of  Tripartite  Contract  between  Railway  Company,  (Mortgage  Trus- 
tee, and  Party  advancing  (Money  on  Payment  of  interest  and  Foreclosure. — 
One  L.  was  a  trustee  of  the  first  mort^^age  bonds  of  a  street-railway  company. 
The  company  needing  a  further  loan,  it  was  agreed  by  a  so-called  "  tripartite 
contract  *'  between  one  P.,  L.,  and  the  company,  that  r.  should  take  charge  of 
the  railway,  and  advance  a  sum  not  to  exceed  $50,000  for  its  assistance,  and, 
as  a  secunty  for  this  sum,  should  have  a  first  lien  upon  all  of  the  company's 
property ;  "  a  final  settlement  to  be  made  between  the  parties  at  the  end  of 
three  years  from  the  date  of  the  contract."  The  company  having  failed  to 
meet  the  interest  on  the  bonds,  L.  foreclosed  the  mortgage  for  me  benefit 
of  the  bondholders  and  P.  Jn  a  suit  by  the  company  to  set  aside  the  mort- 
gage, solely  on  the  ground  that  under  the  "  tripartite  contract "  the  interest 
on  the  bonds  was  not  due  until  the  expiration  of  the  three  years,  held^  that 
the  contract  did  not  apply  to  the  payment  of  interest  on  the  bonds,  and 
that  such  claim  was  without  foundation. 

In  the  so-called  "  tripartite  contract  **  the  railway  company  contracted  with 
P.  that  he  should  advance  a  sum  of  money,  and  L.,  the  trustee  under  the 
company's  mortgage,  agreed  with  P.  that  the  latter's  claim  should  have  prefer- 
ence over  the  mortgage,  but  there  were  no  undertakings  in  the  agreejnent  as 
between  the  company  and  L.  Held^  that  the  company  could  not,  under  the 
contract,  claim  that  the  right  of  L.  to  foreclose  the  mortgage  was  afFected 
thereby.    South  St.  Louis  R.  Co.  v.  Plate,  92  Mo.  614. 

intervention  after  Decree  of  Foreclosure.  —  A  trust  company,  citizen  of 
New  York,  filed  a  bill  in  the  Federal  court  against  a  railway  company,  citizen' 
of  Texas,  to  foreclose  a  mortgskge,  and  for  a  sale  of  the  premises,  and  also 
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asked  that  certain  persons,  citizens  of  Texas,  who  had  obtained  judgments, 
and  were  seeking  to  enforce  them,  against  the  railway  company  in  the  State 
courtf  be  made  parties,  and  required  to  assert  their  claims,  in  the  action  in  the 
Federal  court.  Pending  the  hearing  of  the  bill,  a  sale  of  the  road  was  had, 
pursuant  to  a  decree  of  foreclosure  rendered  in  the  State  court  in  favor  of  a 
citizen  of  Texas,  who  was  made  a  party  to  the  bill.  It  was  purchased  by 
a  citizen  of  New  York,  who  afterwards  assented  to  an  appointment  of  a 
receiver  in  the  Federal  court.  Held^  after  judgment  on  the  bill  pro  confesso 
against  the  defendants,  citizens  of  Texas,  that  citizens  of  New  York,  who 
claimed  an  interest  m  the  road  acquired  after  the  jurisdiction  of  the  Federal 
court  had  attached,  as  being  the  real  parties  in  interest  for  whom  the  sale  and 
purchase  in  the  State  court  was  had,  were  entitled  to  intervene  and  set  up 
their  rights.  Farmers*  Loan  &  Trust  Co.  v,  Texas  Western  R.  Co.,  32  Fed. 
Kep.  359. 


Texas  Western  R.  Co. 

V, 

Gentry. 

(Texas  Supreme  Court,  Feb,  7,  1888.) 

Purchase  of  Railway.  — Action  for  Purchase-Money.  — Equital;^le  Mortga|;e< 
—  Property  subsequently  acquired.  —  One  G.  sold  a  certain  line  of  railroad 
property  to  H.  H.  assigned  his  interest  to  a  construction  company;  and  G., 
at  the  special  request  of  such  construction  company,  transferred  the  property 
to  defendant.  Defendant  accepted  the  conveyance,  in  consideration  there- 
for, by  a  resolution  of  its  board  of  directors  entered  on  its  minutes,  and 
agreed  to  pay  a  certain  amount  of  money,  and  deliver  certain  stock  and  bonds. 
The  cash  was  paid,  and  the  stock  delivered,  and  a  resolution  passed  stipu- 
lating to  immediately  deliver  the  bonds,  which,  however,  were  never  delivered. 
G.'s  administratrix  subsequently  claimed  an  equitable  mortgage  upon  the 
property  of  the  defendant  for  the  amount  of  the  bonds  and  interest,  and  also 
a  vendor's  lien  upon  the  same,  and  filed  a  petition  claiming  judgment  and 
foreclosure.    Held,  — 

1.  That  defendant,  by  accepting  the  conveyance,  and  agreeing  to  provide 
the  consideration,  took  upon  itself  the  fulfilment  of  the  original  contract,  and 
is  estopped  to  deny  the  consent  of  the  construction  company  to  its  substitution  ; 

2.  That  the  minutes  of  the  defendant  accepting  the  conveyance  constitute 
a  contract  in  writing,  and  that  an  action  could  be  brought  thereon  in  four 
years.  Rev.  St.  Tex.  art.  3205,  enacting  that  an  action  for  debt,  where  in- 
debtedness is  evidenced  or  founded  on  any  contract  in  writing,  shall  be  com- 
menced  and  prosecuted  within  four  years  from  accrual  of  the  cause  oi  action ; 

3.  That,  although  a  statute  (Rev.  St.  Tex.  art.  4240)  enacted  that  no  mort- 
gage  of  a  railroad  company  shall  be  valid  unless  authorized  by  resolution 
adopted  by  a  vote  of  two-thirds  of  all  the  stock  of  such  company,  yet  as  a 
•contract  had  been  executed,  and  the  company  had  had  the  benefit  thereof,  it 
is  estopped  from  denying  its  authority  to  make  the  contract; 

4.  That  the  plaintiff  is  entitled  to  recover  the  full  par  value  of  the  bonds, 
though  they  might  be  below  par  in  market ; 

5.  That,  the  petition  alleging  the  insolvency  of  the  defendant  and  asking 
Ihat  a  receiver  be  appointed,  it  is  proper  to  grant  the  relief  asked,  and  to 
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order  a  sale  of  the  property,  the  proceeds  being  held  in  court  until  the  equi- 
table owners  of  the  bond's  could  set  up  their  title  thereto,  although  such 
equitable  owners  were  not  made  parties  to  the  suit ; 

6.  That  although  the  railway  had  been  sold  to  the  defendant  as  unincum- 
bered, the  fact  that  there  was  a  right  of  way  still  unacquired,  the  evidence 
showing  that  the  directors  of  the  defendant  company  knew  that  all  the  rights 
of  way  had  not  been  paid  for,  and  that  there  were  small  claims  that  G.  had 
been  unable  to  settle,  and  that  the  line  had  been  operated  for  ten  years,  and 
no  action  for  the  land  over  which  it  ran  or  for  damages  had  ever  been  brought, 
will  not  preclude  the  plaintiff  from  obtaining"  a  judgment  for  the  full  amount 
claimed. 

In  an  action  against  a  railroad  company  to  foreclose  an  equitable  mortgage, 
it  appeared  that  the  plaintiffs  intestate  conveyed  a  certain  line  of  railway 
property  to  defendant,  the  purchase-money  to  be  secured  bv  mortgage  upon 
the  line  conveyed,  and  "  upon  such  proposed  extensions  as  tne  company  own- 
ing and  operating  the  same  may  elect  to  include  in  such  mortgage."  At  a 
stockholders'  meeting  it  was  voted  to  issue  bonds  of  the  same  character  as 
those  sued  on,  to  be  secured  on  all  the  property,  etc.,  of  the  company  from 
H.  to  P.,  both  constructed  and  to  be  constructed,  which  included  the  only 
extension  made  by  the  company.  Held^  that  plaintiff's  equitable  mortgage 
extended  to  the  part  of  the  line  subsequently  constructed. 

Error  from  District  Court,  Harris  County;  James  Master- 
son,  Judge. 

Mary  F.  Gentry,  as  administratrix  of  A.  M.  Gentry,  deceased, 
brought  an  action  against  the  Texas  Western  Railway  Company 
for  foreclosure  of  a  vendor'a  lien,  an  equitable  mortgage,  and  for 
a  money  judgment.  Verdict  for  plaintiff.  Defendant  brings 
error. 

Stuart  Sf  Breaker^  and  Ballinger,  Mott^  &  Terry y  for  plaintifiE  in 
error. 

Hutchesofiy  CarringtOHy  &  Sears  for  defendant  in  error. 

Gaines,  J.  —  The  defendant  in  error,  Mary  F.  Gentry,  as 
administratrix  of  the  estate  of  A.  M.  Gentry,  deceased,  brought 
this  suit  against  the  plaintiff  in  error,  a  railroad  corporation  or- 
ganized under  the  general  laws  of  this  State,  alleging,  ^^^ 
in  substance,  that  her  intestate  in  his  lifetime 
entered  into  a  contract  with  one  Honor6,  by  which  he  agreed  to 
transfer  to  the  latter  the  property  and  franchises  of  the  Texas 
Western  Narrow-Gauge  Railway  Company,  free  from  all  incum- 
brances ;  that  Honor^,  in  consideration  of  the  transfer,  was  to  pay 
her  intestate  certain  sums  in  cash,  and  to  deliver  to  him  certain 
shares  in  a  new  company  to  be  organized  to  operate  the  railroad, 
and  that,  in  addition  thereto,  he  was  to  receive  bonds  of  the  new 
corporation  to  the  amount  of  $200,000,  secured  by  a  mortgage 
upon  its  property,  running  twenty  years,  and  bearing  six  per  cent 
interest,  payable  semi-annually.  It  was  also  alleged  that  Honori 
assigned  his  interest  in  this  contract  to  the  Texas  Western  Con- 
struction Company,  and  that,  at  its  request.  Gentry  executed  the 
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contract  on  his  part  by  transferring  the  property  described 
therein  to  the  plaintiff  in  error,  and  that  the  latter  accepted  the 
conveyance  by  a  resolution  of  its  board  of  directors  entered  in 
its  minutes  on  the  books  of  the  corporation;  paid  the  cash,  and 
delivered  the  stock,  according  to  the  terms  of  the  contract,  and 
stipulated  in  the  resolution  to  immediately  deliver  the  bonds.  It 
was  also  averred  that  the  bonds  had  never  been  delivered,  though 
often  demanded  ;  that  the  affairs  of  the  company  were  being  neg- 
ligently and  fraudulently  mismanaged,  and  that  it  was  insolvent. 
The  petition  claimed  an  equitable  mortgage  upon  the  property 
of  the  defendant  for  the  amount  of  the  bonds  and  interest,  and 
also  a  vendor's  lien  upon  the  same,  and  prayed'  judgment  and 
foreclosure.  There  was  also  a  prayer  for  the  appointment  of  a 
receiver,  and  an  appointment  was  made  by  an  interlocutory 
order.  Upon  the  trial  a  judgment  was  rendered  in  favor  of  de- 
fendant in  error,  Mary  F.  Gentry,  as  administratrix,  for  the  full 
amount  of  the  bonds  and  interest,  and  this  was  decreed  to  be 
a  prior  lien  upon  the  property  of  plaintiff  in  error,  which  was 
ordered  to  be  sold  by  the  receiver  as  special  commissioner,  and 
the  proceeds  paid  into  court.  No  appeal  having  been  perfected, 
the  property  was  sold,' and  realized  the  sum  of  j!i40,500.  Sub- 
sequent to  the  sale  of  the  property,  and  a  decree  distributing  the 
proceeds,  this  writ  of  error  was  sued»out. 

The  petition  was  excepted  to  on  the  ground,  "that  it  shows  no 
contract  existing  between  A.  M.  Gentry  and  defendant  for  the 
payment  or  delivery  by  defendant  to  Gentry  of  any  cash,  bonds, 
or  stocks,  but  that  the  contract  was  between  said  A.  M.  Gentry 
and  the  Texas  Western  Construction  Company,  and  that  plain- 
tiff's right  of  action  ...  is  against  said  construction  company, 
and  not  against  this  defendant."  This  and  other  exceptions 
raising  the  same  question  were  overruled  by  the  court,  and  that 
ruling  is  assigned  as  error.  The  conveyance  of  the  property 
transferred  to  the  defendant  by  Gentry's  deed  was  certainly  a 
sufficient  consideration  for  its  promise  to  deliver  the  bonds  ;  and 
hence  we  presume  the  exception  is  based  upon  the  theory,  that 
Gentry  having  promised  to  convey  the  same  property  to  the  con- 
struction company,  and  that  contract  being  still  in  force,  he  had 
no  power  to  convey  to  defendant.  But  the  construction  company 
could  have  released  Gentry  from  the  agreement  which  had  been 
assiji^ned  to  it,  or,  at  least,  with  Gentry's  consent,  could  have 
substituted  defendant  to  its  rights  under  the  agreement.  The 
petition  avers  that  he  "executed  the  deed  to  the  Texas  Western 
Railway  Company  at  the  special  instance  and  request  of  the 
Texas  Western  Construction  Company."  Such  being  the  fact 
as  admitted  by  the  demurrer,  the  latter  company  is  clearly  pre- 
cluded from  objecting  to  the  conveyance  as  made.     A  similar 
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question  is  presented  by  the  assignment  that  the  evidence  was 
insufficient  to  support  the  finding  of  the  court,  because  it  showed 
no  consideration  for  the  promise  of  the  defendant  to  deliver  the 
bonds  to  Gentry.  The  minutes  of  the  proceedings  of  the  meet- 
ing of  the  directors  of  the  Texas  Western  Railway  Company, 
relating  to  this  matter,  were  read  in  evidence  as  follows  :  "Judge 
Ballinger,  as  counsel  for  the  Texas  Western  Construction  Com- 
pany, at  the  request  of  the  president,  explained  to  the  board  the 
nature  of  the  negotiation  which  had  been  for  some  time  pending 
concerning  the  sale  of  the  Texas  Western  Narrow-Gauge  Rail- 
road, stating  that  he  had  prepared  a  resolution,  which,  if  adopted, 
would  complete  the  transaction."  The  minutes  then  show  that 
the  resolution  was  then  read,  and  was  unanimously  adopted.  We 
quote  a  part  of  the  resolution  :  "  Resolved,  That  the  Texas  West- 
ern Railway  Company  does  now  make  and  conclude  the  purchase 
from  the  said  Gentry  of  and  acquire  the  title  to  all  and  singular 
the  property  and  premises,  and  that  the  conveyance  from  A.  B. 
Stone,  J.  L.  Spoffard,  and  J.  C.  Chew,  styled  *  Re-organization 
Executive  Committee,'  made  the  eleventh  day  of  May,  1881,  to 
this  company,  delivered  this  day  by  the  said  Gentry,  and  the  con- 
veyance from  the  said  Gentry,  made  third  day  of  June,  1881,  to 
this  company,  also  delivered  this  day,  from  him  to  this  company, 
are  hereby  accepted  as  conveyances  therefor ;  .  .  .  that,  in  con- 
sideration therefor,  the  treasurer  of  this  company  shall  pay  to  the 
said  Gentry,  [here  follows  a  description  of  the  money  and  stock 
to  be  paid  ;]  that  this  company  will  issue,  immediately  on  the  exe- 
cution thereof,  and  release  to  the  said  Gentry,  one  hundred  and 
sixty  thousand  dollars  ($160,000)  in  its  first  mortgage  bonds  and 
forty  thousand  dollars  ($40,000)  in  its  income  bonds,  said  bonds 
at  par,  in  accordance  with,  and  in  fulfilment  of,  the  terms  of 
the  agreement  between  him  and  H.  H.  Honors  assigned  to  the 
Texas  Western  Construction  Company."  The  evidence  does  not 
clearly  disclose  the  relations  between  the  construction  company 
and  the  railway  company ;  but  the  inference  is  clear,  from  these 
proceedings,  that  Honor^  had  assigned  his  contract  to  the  former 
for  the  benefit  of  the  latter,  or  that  some  subsequent  arrangement 
had  been  made  by  which  the  railway  company  had  acquired  the 
rights  of  the  construction  company  under  the  Honor^  contract. 
At  all  events,  the  defendant  company,  having  accepted  a  convey- 
ance of  the  property  in  fulfilment  of  that  contract,  and  having 
impliedly  asserted  the  assent  or  request  of  the  construction  com- 
pany to  the  arrangement,  and  having  agreed  to  pay  the  money, 
and  deliver  the  stock  and  bonds,  which  were  agreed  to  be  paid 
and  delivered  as  a  consideration  therefor,  is  estopped  to  deny  the 
consent  of  the  construction  company  to  the  substitution.  The 
agreement  to  deliver  the  bonds  was  the  promise  of  the  defendant 

33  A.  &  E.  R.  Caa. — 4. 
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corporation,  and  was  supported  by  a  valid  consideration,  as 
appears  both  by  the  pleadings  and  evidence ;  and  the  court  did 
not  err  in  so  holding. 

The  resolution  accepting  Gentry's  conveyance  was  passed 
June  3,  1881,  and  this  suit  was  instituted  June  24^  1884.  The 
statute  of  limitations  of  two  years  was  pleaded  in  the  court 
below,  both  by  exception  and  by  answer,  and  it  is  now  insisted 
that  the  court  erred  in  not  sustaining  that  defence, 
nmitfttions  BO  T^^  minutes  of  the  meeting  at  which  the  resolution 
defence.  was  passcd  was  signed  by  the  president  and  secretary 

Contract  niffht  of  the  Corporation.  A  copy,  attested  and  duly  ac- 
tonr"j6M».*"     knowledged  by  the  secretary,  was  delivered  to  Gentry, 

and  was  subsequently  placed  upon  record.  The 
question  is,  was  this  "a  contract  in  writing,"  within  the  meaning 
of  art.  3205  of  the  Revised  Statutes,  upon  which  an  action 
may  be  brought  at  any  time  within  four  years  }  It  is  held  in 
several  cases  that  a  resolution  of  the  board  of  directors,  or  other 
lawfully  constituted  governing  body,  of  a  corporation,  duly 
entered  upon  their  minutes,  and  signed  by  the  proper  officers, 
if  intended  as  the  completion  of  a  contract,  is  a  memorandum  in 
writing  as  required  by  the  statute  of  frauds,  and  that,  as  such, 
it  can  be  lawfully  enforced.  Argus  Co.  v.  Mayor,  55  N.  Y.  495  ; 
Johnson  v.  Church,  n  Allen,  123 ;  Furnace  Co.  v.  Railroad  Co., 
22  Ohio  St.  457  ;  Tufts  v.  Mining  Co.,  14  Allen,  411  ;  Chase  v, 
Lowell,  7  Gray,  35  ;  Grimes  v.  Hamilton  Co.,  37  Iowa,  294.  In 
the  few  cases  which  seemingly  hold  a  contrary  doctrine,  the  reso- 
lutions were  deemed  rather  propositions  for  a  contract  than  final 
acceptances  of  an  agreement.  See  Wade  v,  Newbern,  yy  N.  C. 
460;  Dunham  v.  Boston,  12  Allen,  376  ;  Flint  v.  Pierce,  99  Mass. 
69.  If  a  resolution  duly  entered  and  signed  be  a  writing  under 
the  statutes  of  frauds,  it  must  be  a  contract  in  writing  within  the 
meaning  of  the  statute  of  limitations,  where  it  shows  upon  its 
face  that  it  is  intended  as  the  final  acceptance  of  a  previous  agree- 
ment. This  intention  is  most  clearly  expressed  in  the  resolution 
under  consideration.  We  therefore  hold  that  the  action  was  not 
barred  by  limitation. 

It  is  also  insisted  that  the  court  erred  in  giving  judgment  for 

the  plaintiff  in  the  court  below,  because  the  evidence  showed 

,  .    that  her  intestate  had  sold  the  larger  part  of   the 

Assign ment  of     i         j       •       i-      i-r   .•  xt      t_       j  •  i  j 

right  to  receire  bouds  m  his  lifetime.  No  bonds  ever  issued,  and 
bonds  doen  not  hcucc  Gentry  could  not  have  assigned  the  bonds 
affect  bringing  thcmselvcs.     It  appears,  however,  from  the  evidence 

that  he  did  assign  to  different  persons  the  right  to 
each  to  receive  a  certain  number  of  the  securities.  A  partial 
assignment  of  a  chose  in  action  is  good  in  equity,  though  the 
legal  title  remains  with  the  assignor.     Harris  Co.  v,  Campbell, 
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68  Tex.  22.  But  it  is  well  settled  in  this  State  that  the  holder 
of  the  legal  title  of  a  chose  in  action  may  bring  suit  upon  it  in 
his  own  name,  although  the  equitable  right  may  be  in  another. 
Rider  v.  Duval,  28  Tex.  623  ;  Wimbish  v.  Holt,  26  Tex.  674 ; 
Butler  V.  Robertson,  1 1  Tex.  142 ;  Thompson  v,  Cartwright,  i 
Tex.  87;  Insurance  Co.  v.  Ray,  50  Tex.  511.  The  equitable 
owner  is  a  proper  but  not  a  necessary  party,  unless  the  debtor 
have  some  legal  defence  as  against  him  alone.  But  in  this  case 
the  petition  alleged  the  insolvency  of  the  corporation,  fraud  and 
mismanagement  on  the  part  of  its  officers,  and  prayed  a  receiver, 
and  a  receiver  was  appointed.  This  brought  the  administration 
of  the  entire  assets  of  the  corporation  under  the  control  of  the 
court.  Judgment  was  given  for  the  plaintiff,  and  the  property 
ordered  to  be  sold,  but  the  proceeds  of  the  claim  sued  on  were 
decreed  to  be  held  until  the  parties  claiming  an  interest  in  the 
bonds  could  set  up  their  title  to  them.  The  property  having 
been  sold,  the  court  proceeded  to  adjust  the  equities  as  between 
the  claimants  of  the  fund,  and  in  its  final  order  distributed  it 
among  them ;  the  plaintiff  receiving  but  about  one-third  of  the 
amount.  These  distributees  are  not  appealing,  and  the  plaintiff 
in  error  cannot  complain. 

But  it  is  further  insisted  that  the  resolution  as  a  contract  to 
issue  bonds  secured  by  a  mortgage  was  void,  because   it  was 
never  authorized  or  ratified  by  a  two  thirds  vote  of  D^f^nj^^t 
the   stock   of  the   corporation,  as   required   by  our  Mtoppedto 
statute.     Rev.  St.  art.  4220.     There  is  some  conflict  deny  eontrmct, 
among   the   authorities   upon   the    question   of  the  ^*jj^*'^  *^*'* 
validity  of  the  contract  of  a  corporation  when  made 
in  excess  of  its  powers.     When  the  contract  is  executed,  and  the 
corporation  has   received    the   benefit,  the  weight  of  authority 
seems  to  be  that  the  corporation  should  be  held  estopped  to  deny 
its  authority  to  make  it.     Jones  v.  Guaranty  Co.,  loi  U.  S.  622  ; 
Bank  v.  Matthews,  98  U.  S.  621  ;  Railway  Co.  v,  McCarthy,  96 
U.  S.  258  ;  Arms  Co.  v.  Barlow,  63  N.  Y.  62 ;  Perkins  v.  Rail- 
road Co.,  47  Me.  573  ;  Manufacturing  Co.,  v.  Canney,  54  N.  H. 
295  ;  Railroad  Co.  v.  Proctor,  29  Vt.  93  ;  Bank  v.  Globe  Works, 
loi  Mass.  57;  Bank  v,  Rogers,  125  Mass.  339;  Railroad  Co.  v. 
Transportation  Co.,  83  Pa.  St.  160 ;  Bank  z/.  Hammond,  i  Rich. 
Law,  281  ;   Insurance   Co.  v.  Carrugi,  41    Ga.  660;   Insurance 
Co.  V.  Lanier,  5  Fla.   110;   Littlewort  v.  Davis,  50  Miss.  403  ; 
•  Underwood   v.  Lyceum,   5    B.  Mon.    129;   Hays  v,   Gas-Light 
Co.,   29  Ohio  St.  330 ;   Board   v.   Railway   Co.,   47   Ind.   407 ; 
Darst  V.   Gale,  83  111.   136 ;  Thompson  v,  Lambert,  44  Iowa, 
239 ;  Foulke  V.  Railroad  Co.,  51  Cal.  365.     The  rule  is  correctly  , 
stated  in  a  recent  work  on  estoppel.:  "Where  a  contract  has 
in  good  faith  been  fully  performed,  and  nothing  remains  to  be 
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done  by  .  .  .  the  party  seeking  relief,  and  all  the  stockholders 
have  acquiesced  in  its  performance,  the  plea  of  ultra  vires,  or 
mere  want  of  power,  is  not  available  by  the  corporation  in  an 
action  brought  against  it  for  not  performing  its  portion  of  the 
contract.  2  Herm.  Est.  §  1 179,  and  the  numerous  .cases  there 
cited.  There  are  some  decisions  which  hold  that  a  contract  by 
a  corporation  ultra  vires  is  wholly  void,  and  cannot  be  enforced 
either  by  or  against  it ;  but  if  the  contract  be  within  the  general 
scope  of  the  corporate  authority,  and  the  prohibition  be  merely, 
against  the  mode  of  its  execution,  it  is  valid  as  against  the  cor- 
poration who  has  received  its  benefits,  in  favor  of  a  party  who- 
has  fully  complied  with  the  obligations  on  his  part.  In  the  case  * 
before  us  the  railroad  company  had  power  to  make  a  mortgage, ' 
but  the  statute  provides  it  must  be  authorized  by  a  vote,  in  meet- 
ing, of  two-thirds  in  value  of  the  stockholders.  This  provision  is 
evidently  for  the  protection  of  the  latter.  It  seems  from  the 
evidence  in  this  case  that  the  defendant  corporation  was  organ- 
ized for  the  purpose  of  extending  and  operating  the  railroad 
acquired,  or  then  about  to  be  acquired,  by  Gentry.  It  is  fully 
shown  that  it  made  the  purchase,  promised  the  bonds  and  mort- 
gage as  a  part  pf  the  consideration  for  the  property,  and  had 
operated  the  road  for  about  three  years  when  this  suit  was 
brought.  It  does  not  appear  that  it  ever  had  any  other  assets, 
save  the  property  so  acquired,  and  a  short  extension  of  the  line. 
Under  these  circumstances  the  corporation  must  be  held  estopped 
to  deny  the  want  of  assent  of  its  shareholders.  The  promise  to 
make  a  mortgage  under  these  circumstances  is  deemed  in  equity 
equivalent  to  a  mortgage  as  Httween  the  original  parties  to  the 
transaction.  Miller  v.  Moore,  3  Jones  Eq.  431;  Daggett  v. 
Rankin,  31  Cal.  322. 

It  is  also  complained  that  the  court  erred  in  decreeing  a  fore- 
closure of  the  mortgage  upon  that  part  of  the  road  which  was 

constructed  after  the  defendant  company's  purchase 
Foreciosan  or  from  Gentry.  The  resolution  above  quoted  shows 
constructed*^  that  the  bonds  were  to  be  issued,  and  the  mortgage 
after  purchaae.  executed,  "  in  accordance  with  and  fulfilment  of  the 

terms  of  agreement  between  him  [Gentry]  and  H.  H. 
Honors."  By  this  agreement  the  bonds  to  be  delivered  to  Gen- 
try were  to  be  secured  upon  the  line  of  railway  then  "belonging 
to  the  Texas  Western^  Narrow-Gauge  Railway  Company,  and 
upon  such  proposed  extensions  and  branches  thereof  as  the 
company  owning  and  operating  the  same  may  elect  to  include  in 
such  mortgages."  At  a  meeting  of  the  stockholders,  held  after 
the  acceptance  of  the  conveyance  from  Gentry,  the  stockhold- 
ers, by  a  unanimous  vote  of  all  present,  a  majority  in  value  of 
the  stock  being  represented,  authorized  the  issue  of  bonds  of  the 
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precise  character  of  those  agreed  to  be  delivered  in  the  Honor6 
contract,  and  directed  that  they  should  be  secured  by  mortgages 
upon  "  ail  of  the  property,  rights,  and  franchises  of  the  company 
from  Houston  to  Presideo,  both  that  actually  constructed  and 
acquired  from  A.  M.  Gentry  .  .  .  and  that  to  be  constructed  " 
by  the  company.  The  contract  evidently  intended  that  bonds 
should  be  used  for  a  much  larger  amount  than  was  necessary  to , 
discharge  the  obligation  to  Gentry,  and  that  they  should  embrace 
some  extension  or  some  branch  in  addition  to  the  road  already 
constructed  and  in  operation.  An  extension  of  the  railroad, 
either  upon  its  main  line  or  upon  some  one  or  more  branches, 
was  evidently  contemplated.  There  would  have  been  a  material 
<ii£f erence  in  value  between  bonds  to  the  amount  of  $  1 8,000  per 
mile  upon  the  twenty  miles  of  road  already  built  and  similar 
bonds  covering  a  longer  line.  If  the  company  had  projected 
more  than  one  extension,  it  certainly  had  the  right  to  choose 
upon  which  to  give  the  mortgage.  It  could  not  elect  to  give  it 
upon  neither.  Having  made  but  the  one  extension,  this  must 
be  held  to  be  embraced  in  the  mortgage  which  it  was  Gentry's 
right  to  demand.  Though  the  votes  of  the  stockholders  at  their 
meeting  in  1882  may  be  insufficient  to  authorize  the  execution 
of  a  mortgage,  yet  it  shows  the  contemplated  extension,  and  the 
property  selected  by  the  management  for  the  security  of  such 
bonds  as  they  proposed  to  issue. 

The  evidence  showed,  that,  although  Gentry  agreed  to  convey 
the  property  of  the  Texas  Western  Narrow-Gauge  Company  free 
from  incumbrance,  that  portions  of  the  right  of  way 
had  not  been  paid  for. ,  A  witness  testified  that  it  ^'^^^^^V  'h 
would  probably  cost  $10,000  to  secure  so  much  of  JJJIJfrom'*  ^ 
this  as  had  not  been  acquired ;  but,  as  to  the  amount  ineambraiice. 
required  for  this  purpose,  the  evidence  is  conflicting,  l^»««*"«<> 
other  witnesses  placing  it  at  a  much  less  sum.     It  is  l^^  '^*' 
assigned  that  the  court  erred  in  giving  judgment  for 
plaintiff  for  the  full  amount  of  her  claim,  and  in  not  making  a 
deduction  for  the  unacquired  right  of  way.     It  was  proved,  how- 
ever, that,  when  the  conveyance  was  accepted,  it  was  known  to 
the  directors  that  all  the  right  of  way  had  not  been  paid  for,  and 
that  there  were  other  small  claims  Gentry  had  been  unable  to 
settle ;    but   that  it  was  agreed   that   the   property  should   be 
accepted  as  it  then  stood,  and  that  he  was  to  be  released  from 
any  further  obligation  to  discharge  their  claims.     It  also  appeared, 
that,  although  the  road  at  the  time  of  the  trial  had  been  operated 
for  over  ten  years,  yet  no  one  had  brought  suit  for  the  land  over 
which  it  was  run,  or  for  damages  thereto.     Having  accepted  the 
deed  with  the  full  knowledge  of  the  facts,  the  grantee  must 
await  the  establishment  of  claims  existing  at  the  time  of  the 
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conveyance  against  the  property  before  it  can  set  up  a  breach  of 
the  warranty.  But,  if  the  defendant  were  entitled  to  a  deduc- 
tion from  the  amount  of  the  judgment  on  account  of  unadjusted 
demands  for  the  right  of  way,  this  would  be  no  reason  for  revers- 
ing the  judgment.  All  the  property  of  the  corporation  has  been 
sold  to  a  third  party,  and  the  proceeds  are  sufficient  to  pay  but 
little  more  than  half  of  the  judgment.  The  result  would  have 
been  the  same  if  the  recovery  had  been  but  for  two-thirds  of  the 
amount. 

Twentieth  assignment  of  error  is  that  "the  judgment  is  con- 
trary to  the  law,  and  unsupported  by  the  evidence,  in  that  it 

finds  for  and  allows  plaintiff  the  full  par  value  of  the 
Jodgneat  for  bouds  claimed  by  her  in  said  petition ;  whereas,  there 
of  the  bonds!     ^as  no  evidence  of  the  value  of  said  bonds,  or  that 

said  bonds  were  of  any  value."  The  twenty-first 
assignment  raises  substantially  the  same  question.  The  plain- 
tiff did  not  sue  for  damages  for  not  delivering  the  bonds,  but  for 
her  debt ;  and,  after  setting  forth  all  the  facts  in  her  petition, 
she  prays  for  judgment  for  "interest  and  principal,'*  and  for  a 
foreclosure  of  her  equitable  mortgage.  If  the  bonds  did  not 
become  due  upon  the  payment  of  the  interest,  there  was,  at  the 
time  she  brought  suit,  interest  due  amounting  to  many  thou- 
sands of  dollars,  for  which  she  was  entitled  to  a  foreclosure. 
The  proper  practice  in  such  a  case  was  to  decree  a  sale  of  the 
property,  and  to  apply  the  proceeds  to  both  the  matured  and 
unmatured  debt  secured  by  the  mortgage.  The  bonds,  if  issued, 
may  have  been  below  par  in  the  market ;  but,  as  against  the 
defendant,  they  were  evidence  of  debt  to  their  full  amount. 

Defendant   objects   to   the   consideration   of  the   thirty -first 
assignment,  upon  the  ground  that  it  was  not  filed  at  the  time  of 

the  filing  of  the  writ-of-error  bond  as  required  by  the 
▲niffiinento  rules.  There  seems  to  be  some  misapprehension  in 
Ttmeof'iiiing.    ^^S^^^  to  the  practice  in  this  matter.     We  therefore 

take  occasion  to  say  the  court  does  not  refuse  to- 
consider  assignments  filed  after  the  filing  of  the  bond,  unless  it 
appears  that  it  has  operated  to  the  prejudice  of  the  opposing 
party.  Motions  to  strike  them  out  have  been  frequently  refused 
by  this  court  in  oral  opinions.  This  assignment  submits  the 
propositions  that  the  contract  sued  on  is  illegal,  because  it  shows 
upon  its  face  that  it  is  a  contract  for  an  issue  of  stocks  and 
bonds  to  a  fictitious  amount,  in  contravention  of  the  provisions 
of  the  statute.  We  are  not  prepared  to  say,  from  the  evidence, 
that  the  amounts  of  stocks  and  bonds  proposed  to  be  issued  to- 
Gentry  were  fictitious.  It  may  be  suspected,  but  we  do  not 
think  it  proved.  No  issue  of  this  kind  was  presented  in  the 
court  below;   and,  if  it  could  properly  be  considered  here,  we 
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cannot  say  that  the  testimony  was  sufficient  to  warrant  a  find- 
ing that  the  contract  was  illegal.  But,  were  it  so,  can  the 
defendant  be  permitted  to  set  up  its  illegality,  after  receiving 
the  property  under  it,  in  order  to  defeat  the  payment  of  the  con- 
sideration? What  we  have  already  said  we  think  a  sufficient 
answer  to  this  question.  See  City  of  Natchez  v,  Mallery,  54 
Miss.  499.     We  find  no  error  in  the  judgment,  and  it  is  affirmed. 

After  Acquired  Property  covered  by  Mortgage^  —  See  Mississippi,  etc.,  R. 
Co.  V.  Chicago,  etc.,  R.  Co.,  2  Am.  &  Eng.  R.R.  Cas.  414;  Hamlin  v.  European, 
etc.,  R.  Co.,  4  lb.  488 ;  Coe  v.  Delaware,  etc.,  R.  Co.,  4  lb.  513  ;  Little  Rock, 
etc.,  R.  Co,  V.  Page,  7  lb.  36;  Meyer  v.  Johnston,  8  lb.  584;  Bran^  v,  Jesup, 
9  lb.  558;  Boston,  etc.,  R.  Co.  v,  Cofl&n,  12  lb.  375;  Mase  v.  Nichols,  17 
lb.  230. 

To  what  Mortgage  of  Future  Property  applies.  —  Effect.  —  In  equity,  future 
property  may  be  mortgaged.  A  railway  company,  under  the  laws  of  Louisiana, 
\vhen  authorized  to  borrow  money  for  construction  purposes,  may  mortgage 
such  property  as  it  may  acquire  in  the  future,  and  as  soon  as  the  property  ]s 
acquired  the  mortgage  operates  on  it.  Obviously,  it  would  be  difficult  if  not 
impracticable,  for  a  railway  company  to  specifically  describe  future  property 
that  it  might  acquire.  When  such  property  is  mortgaged,  the  mortgage 
attaches  to  property  subsequently  acquired  as  if  it  had  been  described  specifi- 
cally in  the  act ;  it  is  entitled  to  the  same  effect  in  law  as  if  it  had  been  a 
judicial  mortgage.     Parker  v.  New  Orleans,  etc.,  R:  Co.,  33  Fed.  Rep.  693. 

Provision  in  Bonds  that  Railway  shall  have  Option  to  Pay  Interest  in  Scrip. 
—  When  Option  must  be  Exercised.  —  Demand  by  Bondholders.  —  A  railroad 
company,  in  a  bond  issued  by  it,  promised  to  pay  the  principal  at  a  specified 
time  and  place,  "with  interest  thereon  at  the  rate  of  seven  per  cent  per 
annum,  payable  annually  on  the  first  day  of  July  in  each  year,  as  provided  in 
the  mortgage  hereinafter  mentioned."  The  bond  also  set  forth,  that  the 
interest  was  secured  by  a  mortgage  lien  on  the  net  income  of  certain  specified 
lines  of  road ;  and  that,  "  in  case  such  net  earnings  shall  not  in  any  one  year 
be  sufficient  to  enable  the  company  to  pay  seven  per  cent  interest  on  the  out- 
standing bonds,  then  scrip  may,  at  the  option  of  the  company,  be  issued  for 
the  interest,"  A  certificate  on  the  bond,  by  the  mortgage  trustees,  stated  that 
the  bond  bore  "seven  per  cent  interest  per  annum,  payable  yearly."  The 
mortgage  stated  that  it  was  gVven  to  secure  the  payment  of  the  principal  and 
interest  of  the  bonds  "according  to  the  tenor  thereof."  On  July  i,  1882  and 
1883,  the  company  neither  paid  the  interest  in  money,  nor  declared  its  election 
to  issue  scrip  for  the  interest.  Shortly  after  each  of  those  days,  it  notified 
the  bondholders  that  it  was  not  prepared  to  pay  interest,  as  the  earnings 
of  the  railway  were  not  sufficient.  It  took  no  action  in  reference  to  the  issue 
of  scrip  until  October,  1883.  In  a  suit  by  a  bondholder,  who  refused  to 
receive  the  scrip,  to  recover  the  interest  in  money,  Held^  — 

1.  If  the  company  did  not  pay  the  interest  in  money  by  the  interest  day,  it 
was  bound  to  exercise,  by  that  day,  its  option  to  pay  it  in  scrip,  and,  if  it  did 
not,  it  became  liable  to  the  bondholders  to  pay  the  interest  in  money ; 

2.  No  demand  by  a  bondholder  was  necessary,  in  order  to  entitle  him 
to  the  payment  of  the  interest  in  money,  on  the  failure  of  the  company  so  to 
exercise  such  option.    Texas  Pacific  R.  Co.  v,  Marlor,  123  U.  S.  687. 
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COMPTON 
V, 

Wabash,  St.  Louis,  &  Pacific  R.  Co. 

(Supreme  Court  of  Ohio,  March  13,  1888.) 

Mortgage. — Consolidation.— Rights  of  Bondholders.  — In  1862  the  Toledo 
&  Wabash  Railway  Company,  formed  by  the  consolidation  of  a  road  in  this 
State  with  one  in  the  State  ot  Indiana,  issued  $600,000  of  what  were  termed 
convertible  equipment  bonds,  payable  in  1883,  and  bearing  interest  at  the  rate 
of  seven  per  cent,  payable  semi-annually.  It  operated  its  road  until  1865, 
when  it  was  consolidated  with  certain  roads  in  the  State  of  Illinois^  the  new 
company  being  called  the  Toledo,  Wabash,  &  Western  Railway '  Company. 
It  was  stipulated  in  the  agreement  forming  the  basis  of  the  consolidation  that 
these  equipment  bonds  should  be  "  protected  **  by  the  new  company  at  their 
maturity.  In  1873  the  last-named  company,  contmuing  to  own  ana  operate 
its  roaci,  issued  certain  bonds  amounting  to  $5,000,000,  and  secured  the  same 
by  a  mortgage  upon  all  its  property.  Under  proceedings  begun  Jn  1875,  for 
the  foreclosure  of  this  mortgage,  in  the  courts  of  Ohio,  Indiana,  and  Illinois, 
the  road  was  sold  in  1877  to  one  Ellis  and  two  others,  associated  with  him,  it 
being  especially  provided  in  the  decree  rendered  In  the  court  of  the  State,  — 
the  Common  Pleas  of  Lucas  County,  —  that  the  sale  should  be  made  "  with- 
out prejudice  to  any  claim  which  may  be  made  by  the  holders  "  of  the  above- 
named  equipment  bonds.  The  owner  of  the  road  at  the  commencement  of 
this  suit  —  the  Wabash,  St.  Louis,  and  Pacific  Railwiay  Company  —  derives  its 
title  from  Ellis  and  his  associates.  Held,  that,  under  the  statute  of  this  State 
in  force  at  the  time  the  Toledo,  Wabash,  &  Western  Railway  Company  was 
formed  by  consolidation  (i  Swan  &  C.  327),  and  the  stipulation  in  the  agree- 
ment that  these  equipment  bonds  should  be  protected  by  the  new  compaify, 
the  holders  of  those  bonds  acquired  the  right  to  require  the  property  ot  the 
company  that  issued  them  to  be  applied  to  their  payment ;  and,  the  consoli- 
dation and  the  agreement  being  matter  of  public  record,  the  right  is  avail- 
able against  all  persons  deriving  title  from  the  consolidated  company. 

Reserved  in  the  District  Court  of  Lucas  County.  Judgment 
for  plaintiff,  affirming  the  judgment* of  the  Lucas  Common 
Pleas  :  — 

This  was  an  action  commenced  in  the  Court  of  Common  Pleas 
of  Lucas  County,  by  James  Compton,  asking  that  certain  bonds 
of  which  he  claimed  to  be  the  owner,  with  the  unpaid  interest 
coupons  thereon,  should  be  declared  a  lien  upon  so  much  of  the 
road  of  the  Wabash,  St.  .Louis,  &  Pacific  Railway  Company  as 
formerly  belonged  to  the  Toledo  &  Wabash  Railway  Company, 
by  whom  the  bonds  had  been  issued  ;  and  for  the  finding  of  the 
amount  due  him  thereon  ;  and  an  order  of  sale  of  so  much  of  its 
road  as  is  within  the  jurisdiction  of  the  court,  subject  to  certain 
admitted  prior  liens,  unless  the  amount  found  due  him  should 
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l>e  paid  by  the  Wabash,  St.  Louis,  &  Pacific  Company  in  a  short 
time,  to  be  named  ;  and  for  other  relief. 

The  case,  after  trial,  and  judgment  in  favor  of  the  plaintiff, 
was  appealed  by  the  defendants  to  the  district  court,  where  it 
was  reserved  for  decision  in  this  court  upon  an  agreed  state- 
ment of  facts,  which  is  as  follows  :  — 

On  tjie  first  day  of  November,  1862,  the  Toledo  &  Wabash 
Railway  Company  executed  and  issued  a  series  of  bonds,  amount- 
ing altogether  to  the  sum  of  j!6oo,ooo,  which  were  styled  equip- 
ment bonds.  The  principal  of  these  bonds  is  due  the  last  day 
of  May,  1883,  and  they  bear  interest  at  the  rate  of  7  per  cent 
per  annum,  payable  semi-annually  in  New  York  City,  from  and 
after  the  first  day  of  May,  1863.  A  series  of  interest  coupons 
are  attached  to  each  bond.  They  were  put  upon  the  market  at 
the  time  of  their  issue,  and  sold ;  and  the  plaintiff  was  at  the 
commencement  of  this  suit,  and  is  now,  the  bona  fide  holder  for 
value  of  bonds  of  this  series  having  a  par  value  of  j!  150,000,  upon 
which  no  interest  has  been  paid  since  Nov.  i,  1874,  and  also 
of  the  coupons  payable  on  the  said  bonds  since  last-mentioned 
date.  The  numbers  of  the  bonds  owned  by  plaintiff  are  correctly 
stated  in  the  petition. 

The  Toledo  &  Wabash  Railway  Company,  which  issued  these 
bonds,  was  a  corporation  organized  under  the  laws  of  the  States 
of  Ohio  and  Indiana,  especially  the  Consolidation  Statutes  of  those 
States,  and  owned  a  line  of  railway  extending  from  the  city  of 
Toledo  to  State  Line  City,  of  Indiana,  which  railway  is  now  a 
part  of  the  main  line  of  the  Wabash,  St.  Louis,  &  Pacific 
system. 

The  railroad  companies  which  were  united  to  form  this  Toledo 
&  Wabash  Railway  Company  were  the  Toledo  &  Wabash  Rail- 
road Company,  an  Ohio  corporation,  and  the  Wabash  &  Western 
Railroad  Company,  an  Indiana  corporation.  The  line  of  the 
former  company  extended  from  Toledo  to  Harrison  Township, 
Paulding  County,  O.,  and  that  of  the  latter  company  from  the 
State  line  in  Allen  County,  to  State  Line  City  in  Warren 
County,  in  Indiana. 

.  The  Toledo  &  Wabash  Railway  Company  continued  a  separate 
corporation  until  the  year  1865,  when  it  was  consolidated  with 
various  other  companies  to  form  the  Toledo,  Wabash,  &  Western 
Railway  Company.  The  consolidation  agreement  is  dated  the 
twenty-ninth  day  of  May,  1865.  Under  this  agreement  the  follow- 
ing companies  were  consolidated :  the  Toledo  &  Wabash  Rail- 
way Company,  the  Great  Western  Railway  Company  of  1859,  the 
Quincy  &  Toledo  Railroad  Company,  and  the  Illinois  &  South- 
ern Iowa  Railroad  Company.  The  agreement  of  consolidation 
was- duly  executed  and  ratified  by  the  stockholders  of  the  various 
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companies,  and  was  filed  in  the  office  of  the  Secretary  of  State 
of  Ohio,  on  the  sixth  day  of  July,  1865.  It  contains  the  following 
provisions  :  — 

"Now,  therefore,  the  said  companies,  by  their  respective 
directors,  agree  to  consolidate  their  roads,  property,  and  capital 
stock  into  one  company,  upon  the  basis  and  conditions  herein- 
after specified,  to  be  submitted  by  the  directors  of  each  ^of  said 
roads  to  the  stockholders  thereof  for  ratification  ;  to  wit,  the 
Toledo  &  Wabash  Railway  Company  enters  into  said  consolida- 
tion on  the  following  basis,  viz.,  the  capital  is  jliO,(XX),cxx),  com- 
posed as  follows  :  — 

"  First  Mortgage  Bonds $3400,000 

Second  Mortage  Bonds 2,500,000 

Convertible  Equipment  Bonds 600,000 

Convertible  Preferred  Stock 1,000,000 

Common  Stock 2,500,000" 

The  contract  required  the  Great  Western  Railway  Company 
to  make  a  cash  payment  to  the  consolidated  company,  so  as  to 
place  that  road  "  in  equal  condition  with  the  Toledo  &  Wabash 
Railway  Company,  as  estimated  on  the  13th  of  March  last, 
by  Messrs.  Tilton  and  Colburn,  appraisers  appointed  for  that 
purpose." 

The  agreement  especially  provided  that  all  the  rights,  fran- 
chises, property,  debts,  and  choses  in  action  of  the  respective 
companies  should  vest  in  the  consolidated  company  ;  and  it  also 
contains  the  following  clause :  — 

"  It  is  further  agreed,  that  the  bonds  and  other  debts  here- 
in above  specified,  in  the  manner  and  to  the  extent  specified, 
and  not  otherwise  provided  for  in  this  agreement,  shall, 
as  to  the  principal  and  interest  thereon,  as  the  same  shall 
respectively  fall  due,  be  protected  by  the  said  consolidated 
company,  according  to  the  true  meaning  and  effect  of  the  instru- 
ments or  bonds  by  which  such  indebtedness  of  the  several  con- 
solidating companies  may  be  evidenced." 

The  convertible  equipment  bonds  referred  to  in  this  agreement, 
are  the  bonds  referred  to  as  having  been  issued  by  the  Toledo  & 
Wabash  Railway  Company,  and  as  to  a  part  of  which  this  suit 
is  brought.  There  is  no  other  provision  in  the  consolidation 
agreement,  relating  to  these  bonds,  than  those  just  quoted. 

The  line  of  railway  of  the  company  thus  created,  extended  from 
Toledo  in  the  State  of  Ohio,  to  and  through  the  State  of  Indiana ; 
and  thence  in  the  State  of  Illinois  to  Meredosia,  together  with 
certain  branch  lines. 

The  new  company,  the  Toledo,  Wabash,  &  Western  Railway 
Company,  from  this  time  on  had  possession  of  the  railroad  pi:op- 


MORTGAGE CONSOLIDATION BONDHOLDERS.  59 

erties  of  the  various  pre-existing  companies,  and  operated  them 
as  a  single  system  of  railroads. 

On  the  first  day  of  February,  1867,  the  Toledo,  Wabash,  & 
Western  Railway  Company  .resolved  to  make  and  issue  its  bonds 
to  the  extent  of  $15,000,000,  and  to  secure  the  same  by  a  mort- 
gage on  its  entire  property ;  and  this  mortgage  was  then  made, 
the  trustees  for  the  bondholders  named  therein  being  the  defend- 
ants, Knox  and  Jesup.  This  mortgage  and  the  accompanying 
bonds  are  known  as  the  consolidated  mortgage  and  the  consoli- 
dated bonds.  It  is  dated  the  first  day  of  February,  1867,  and  was 
delivered  to  the  trustees  therein  named,  and  was  forthwith  duly 
recorded.  The  bonds  are  also  duly  made  and  executed,  and  a 
copy  of  one  is  found  in  the  mortgage. 

The  scheme  contemplated  b^  the  execution  of  this  mortgage 
was  the  funding  into  a  single  mortgage  indebtedness  all  of  the 
bonds  of  the  pre-existing  companies  mentioned,  whether  such 
bonds  were  secured  by  mortgage  or  not. 

It  is  recited  in  the  mortgage  that  the  property  of  each  of  the 
various  companies  out  of  which  the  Toledo,  Wabash,  &  Western 
Railway  Company  was  formed,  was  subject  to  certain  bonded 
debts  and  mortgages  created  by  them,  amounting  in  the  aggre- 
gate to  J! 1 3,300,000,  and  that  it  was  "deemed  for  the  interest  of 
the  company,  as  well  as  for  the  holders  of  all  said  various  classes 
of  bonds,  that  the  whole  of  the  same  should  be  consolidated  into- 
one  and  the  same  mortgage  debt,  upon  equitable  principles." 

"And  further,  for  the  purposes  aforesaid,  and  for  the  objects 
herein  stated,  the  said  company,  party  of  the  first  part,  has 
resolved  to  make  and  issue  its  bonds  to  the  extent  of  1^15,000,000, 
and  to  secure  the  payment  of  the  same  by  a  mortgage  upon  its 
entire  property ;  and  that  of  the  amount  of  said  bonds  so  to  be 
made  and  issued  there  should  be  retained  $13,300,000  to  retire, 
in  such  manner  and  upon  such  terms  as  the  directors  of  said 
company  may  from  time  to  time  prescribe,  a  like  amount  of  the 
bonds  of  the  various  companies  herein  above  enumerated  and 
described,  and  representing  the  aforesaid  funded  debt ;  and  that 
the  balance  of  said  bonds,  to  wit,  $1,700,000.  thereof,  should  be 
used  to  provide  the  said  additional  equipment  and  other  improve- 
ments hereinabove  mentioned,  and  for  such  additional  purposes 
as  the  said  directors  may  deem  advisable ;  and  that  all  of  said 
bonds  should  be  for  the  sum  of  $1,000,  except  200,  which  should 
be  for  the  sum  of  $5,000  each  ;  and  that  all  should  bear  date  on 
the  1st  of  February,  1867,  and  become  due  and  payable  in  forty 
years  from  their  date,  with  interest  at  the  rate  of  seven  per  cent 
per  annum,  payable  quarterly,  on  the  first  days  of  May,  August,. 
November,  and  February,  in  each  year,  in  the  city  of  New  York^ 
and  to  be  all  convertible  into  the  common  stock  of  said  companjr 
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at  par,  at  the  option  of  the  holders,  at  any  time  within  ten  years 
from  their  date." 

The  various  classes  of  bonds  referred  to  are  specified  in  the 
recitals  of  the  mortgage,  and  among  them  are  the  equipment 
bonds  in  question. 

Consolidated  bonds  to  the  amount  of  $2,610,000,  or  there- 
abouts, were  thereafter  issued  by  the  company,  and  no  more. 

On  the  sixth  day  of  October,  1868,  the  Toledo,  Wabash,  & 
Western  Railway  Company  entered  into  an  agreement  of  con- 
solidation with  the  Decatur  &  East  St.  Louis  Railroad  Company, 
an  Illinois  corporation.  This  agreement  was  duly  executed  and 
ratified  by  the  stockholders  of  the  companies,  and  was  filed  in 
the  oflSce  of  the  Secretary  of  State  of  the  State  of  Ohio  on  the 
loth  of  August,  1870.  By  this  means  the  Toledo,  Wabash,  & 
Western  Railway  Company  acquired  the  railroad  property  and 
franchises  of  the  Decatur  &  East  St.  Louis  Company.  After 
this  last  consolidation,  the  company  continued  its  corporate  name 
of  the  Toledo,  Wabash,  &  Western  Railway  Company. 

It  was  provided  in  this  agreement  that  all  the  property  rights, 
franchises,  privileges,  property,  etc.,  of  the  said  companies  should 
vest  in  the  consolidated  company,  and  that  the  terms  of  consoli- 
dation which  created  the  Toledo,  Wabash,  &  Western  Railway 
Company,  and  which  have  already  been  set  out,  should  be  and 
remain  in  full  force,  and  binding  upon  the  new  consolidated 
company  so  far  as  the  same  could  be  made  applicable,  and  so  far 
as  they  are  not  in  conflict  with  the  specific  provisions  of  the 
agreement  of  1868.  There  is  nothing  in  the  last  agreement  of 
consolidation  conflicting  with  the  provisions  in  the  previous 
agreement  relating  to  the  protection  of  the  bonds  therein  referred 
to,  including  the  equipment  bonds. 

On  the  first  day  of  April,  1873,  the  Toledo,  Wabash,  &  Western 
Railway  Company,  and  Knox  and  Jesup,  the  trustees  under  the 
consolidated  mortgage,  entered  into  a  further  indenture,  and 
deed  of  further  assurance,  as  ^  is  called  in  these  proceedings. 
In  this  deed  of  further  assurance,  the  consolidated  mortgage, 
and  the  purposes  for  which  it  was  executed,  are  recited,  and  it  is 
expressly  agreed  by  the  Toledo,  Wabash,  &  Western  Railway 
Company  with  said  trustees,  and  with  all  persons  whom  it  may 
in  any  wise  concern,  that  the  company  would  not  make  or  issue, 
or  attempt  to  make  or  issue,  any  of  the  then  remaining  $12,300,- 
000  of  consolidated  bonds,  which  it  is  stated  remained  unissued 
and  reserved,  except  for  the  purpose  of  simultaneously  retiring 
an  equal  amount  of  the  balance  then  remaining  of  the  funded 
debt  enumerated  in  the  consolidated  mortgage,  so  that  when  all 
of  the  said  reserved  bonds  should  have  been  used,  the  whole  of 
the   balance   of  the   funded  debt  would  be  extinguished;  and. 
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further,  that  the  covenants  therein  contained  should  be  supple- 
mentary to  the  consolidated  mortgage,  and  constitute  a  part 
thereof,  and  be  of  the  same  effect  as  if  they  had  been  inserted 
therein ;  and  the  trustees  bound  themselves  not  to  sign  the 
trustees'  certificate  of  any  of  the  said  reserved  bonds  except  as 
therein  provided. 

The  object  of  this  deed  of  further  assurance  is  stated  in  it  to 
be  the  desire  of  the  parties,  "by  more  express  and  specific 
stipulations  than  are  contained  in  the  said  indenture  of  mort- 
gage, to  give  assurance  to  all  persons  whom  it  may  in  any  wise 
concern,  that  the  said  reserved  bonds  shall  not,  nor  shall  any  or 
either  of  them,  be  used  for  any  other  purpose  than  the  retiring 
of  the  said  funded  debt,  or  some  part  thereof."  This  indenture 
was  duly  executed  by  the  company  and  the  trustees. 

In  February,  1875,  proceedings  were  commenced  in  the  Court 
of  Common  Pleas  of  Lucas  County,  Ohio,  and  in  the  proper 
Indiana  and  Illinois  courts,  to  foreclose  a  mortgage,  com- 
monly known  as  the  Gold  mortgage,  executed  by  the  Toledo, 
Wabash,  &  Western  Railway  Company,  in  February,  1873,  to 
secure  the  payment  of  $5,000,000  of  bonds ;  and  a  receiver 
was  appointed  of  the  road.  This  Gold  mortgage  was  executed 
and  recorded  prior  to  the  deed  of  further  assurance  already 
mentioned. 

In  December,  1875,  a  decree  was  rendered  in  the  suit  in  the 
Ohio  court  for  the  foreclosure  of  the  last-named  mortgage, 
whereby  all  the  property  and  franchises  of  the  Toledo,  Wabash, 
&  Western  Railway  Company  were  ordered  to  be  sold  at  a 
judicial  sale.  Confirmatory  decrees  were  made  by  the  Indiana 
and  Illinois  courts.  The  property  was  ordered  to  be  sold  sub- 
ject to  the  lien  of  all  mortgages  and  trust  deeds  prior  to  the 
Gold  mortgage,  including  the  consolidated  mortgage.  In  the 
principal  decree  of  foreclosure  it  was  found  and  stated  that 
the  consolidated  mortgage  was  duly  and  legally  made  and  re- 
corded ;  that  it  was  a  valid  conveyance  for  the  purposes  therein 
stated,  and  as  such  was  a  lien  upon  the  property  therein  described ; 
that  it  was  the  first  and  best  lien  upon  the  consolidated  lines  of 
railway  belonging  to  the  Toledo,  Wabash,  &  Western  Railway 
Company,  excepting  the  branch  extending  from  Decatur  to  East 
St.  Louis,  but  inferior  to  several  liens  upon  separate  parts  of  the 
road,  being  the  mortgage  and  liens  created  by  the  pre-existing 
companies,  and  the  same  enumerated  in  the  consolidated  mort- 
gage, but  did  not  determine  the  amount  or  extent  of  such 
lien. 

The  property  was  sold  under  the  decree  by  a  special  master 
commissioner,  on  the  tenth  day  of  June,  1876,  to  John  W.  Ellis 
and  others,  a  purchslsing  committee  of  the  Gold  bondholders; 
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and  the  property  sold  for  an  amount  less  than  the  amount  found 
due  by  the  decree.  This  sale  was  confirmed  by  this  court,  and  a 
deed  made  to  the  purchasers  on  the  first  day  of  January,  1877, 
to  carry  it  into  effect. 

The  foreclosure  decree  made  by  this  court,  under  which  the 
property  was  sold,  contained  the  following  conditions :  — 

**And  that  the  sale  of  said  road,  property,  equipment,  and 
franchises  be  made,  subject  to  the  priority  and  continuance  of 
said  several  mortgage  liens,  and  without  prejudice  to  any  claim 
which  may  be  made  by  the  holders  of  the  bonds  called  equip- 
ment bonds,  referred  to  in  the  petition,  as  to  which  all  questions 
arising  are  left  open." 

After  the  sale  of  the  property  and  franchises  of  the  Toledo, 
Wabash,  &  Western  Railway  Company,  it  was  re-organized  and 
became  the  Wabash  Railway  Company.  Ellis  and  others,  com- 
mittee, who  purchased  at  the  sale,  organized  a  company  in  each 
of  the  States  of  Ohio,  Indiana,  and  Illinois,  and  then  these 
companies  were  consolidated  into  one  called  the  Wabash  Rail- 
way Company,  the  articles  of  consolidation  being  filed  on  the 
tenth  day  of  January,  1877. 

On  the  twelfth  day  of  January,  1877,  ^^e  said  Ellis  and  his 
associates  transferred  the  property  purchased  by  them  at  such 
foreclosure  sale  to  the  Wabash  Railway  Company.  Both  the 
special  master  commissioner's  deeds  to  the  purchasers,  and  that 
of  the  purchasers  to  the  Wabash  Railway  Company,  refer  to  the 
decree  of  foreclosure,  and  are  made  subject  to  the  payment  of 
the  liabilities  charged  upon  the  property  by  the  decree  of  fore- 
closure, and  to  the  lien  of  the  consolidated  mortgage. 

The  Wabash  Railway  Company  then  took  possession  of  this 
railroad  property,  and  operated  it  until  its  consolidation  with  the 
St.  Louis,  Kansas  City,  &  Northern  Railway  Company,  a  corpo- 
ration organized  under  the  laws  of  the  State  of  Missouri,  to 
Kansas  City,  in  the  same  State,  with  certain  extensions  and 
branch  lines. 

The  articles  of  this  consolidation  are  dated  the  fourteenth  day 
of  August,  1879,  ^"d  ^^^y  provide,  amongst  other  things,  that, 
upon  the  ratification  of  the  agreement  by  the  shareholders  of 
both  corporations,  all  the  property  rights  and  franchises  belong- 
ing to  each  of  the  companies  should  pass  to  and  be  vested  in 
the  new  corporation,  whose  name  should  be  the  Wabash,  St. 
Louis,  &  Pacific  Railway  Company.  Supplementary  articles  were 
entered  into  by  the  companies  on  the  tenth  day  of  October, 
1879.  The  consolidation  was  duly  approved  by  the  stockholders 
of  each  of  the  companies,  and  the  articles  were  filed  in  the  office 
of  the  Secretary  of  State  of  Ohio  on  the  twenty-fifth  day  of 
October,  1879.     This  last  company  has  since  that  time  owned 
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and  operated  all  of  the  said  railroad  property,  and  the  franchises 
of  the  pre-existing  companies. 

The  Toledo,  Wabasli,  &  Western  Railway  Company  paid  the 
interest  on  the  equipment  bonds  as  the  same  matured,  up  to  and 
including  the  first  day  of  November,  1874,  having  thus  paid  the 
interest  thereon  from  the  year  1865. 

The  directors  of  the  Toledo,  Wabash,  &  Western  Railway 
Company  have  never  prescribed  the  manner  and  terms  for  the 
exchange  of  the  equipment  bonds  for  the  consolidated  bonds,  • 
and  have  never  issued  consolidated  bonds  for  that  purpose, 
refusing  to  do  this  after  demand  was  made  upon  them  ;  but  no 
demand  was  ever  made  by  the  holder  or  holders  of  said  equip- 
ment bonds,  or  any  of  them,  until  the  twenty-ninth  day  of  June, 
1875,  upon  said  directors,  to  prescribe  such  terms,  or  to  exchange 
the  equipment  bonds  for  those  secured  by  mortgage.  That  such 
demand  was  not  made  until  after  the  commencement  of  said 
foreclosure  suit,  and  the  appointment  of  a  receiver  therein. 

Neither  the  Toledo  &  Wabash  Railway  Company,  nor  the 
Toledo,  Wabash,  &  Western  Railway  Company,  own  any  prop- 
erty, or  have  any  assets ;  and  all  of  the  property,  franchises,  and 
assets  which  they  did  own,  have,  through  the  various  proceedings 
herein  set  out,  passed  to  and  become  vested  in  the  Wabash,  St. 
Louis,  &  Pacific  Railway  Company. 

At  the  time  of  the  execution  of  the  consolidation  agreement 
of  1865,  and  of  the  consolidated  mortgage,  there  were  two  mort- 
gages upon  the  property  of  the  Toledo  &  Wabash  Railway  Com- 
pany situated  in  the  State  of  Ohio,  —  one  for  $900,000,  and  one 
for  ;$  1,000,000. 

In  January,  1877,  the  Wabash  Railway  Company  executed  a 
mortgage  on  all  its  property  to  one  George  I.  Seney,  to  secure 
certain  promissory  notes,  amounting  in  all  to  $1,260,555.42. 
Some  of  the  promissory  notes  have  been  paid,  and  the  plaintiff 
charges  and  alleges  that  the  holders  of  said  notes,  secured  by 
the  Seney  mortgage,  are  chargeable  in  equity  with  notice  of  the 
lien  and  equity  of  the  equipment  bonds. 

In  May,  1879,  the  Wabash  Railway  Company  executed  another 
mortgage  on  all  its  property  to  Solon  Humphreys  and  Daniel  A. 
Lindley,  trustees,  for  the  sum  of  J!2,ooo,ooo.  This  mortgage 
was  recorded  in  August,  1879.  The  plaintiff  dharges  that  it  is 
inferior  to  and  subject  to  the  lien  of  the  equipment  bonds,  and 
that  the  holders  of  the  bonds  which  it  secures,  and  the  mortgage 
trustees,  are  chargeable  with  notice  of  the  lien  or  equity  of  the 
equipment  bonds. 

There  is  unpaid,  on  the  equipment  bonds  owned  by  the  plain- 
tiff, the  coupons  that  have  fallen  due  since,  and  including,  the 
first  day  of  May,  1875. 
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A  suit  was  commenced  in  this  court  by  the  plaintiff  herein^ 
against  the  Toledo,  Wabash,  &  Western  Railway  Company,  to 
recover' a  judgment  at  law  on  so  many  of  .these  coupons  as  ma- 
tured on  and  prior  to  the  first  day  of  November,  1879.  The 
defendant  appeared,  and  on  the  fifteenth  day  of  December,  1880, 
this  court  rendered  judgment  against  the  said  defendant  for  the 
sum  of  $64,236.16.  On  the  same  day  the  judgment  was  entered, 
and  returned  wholly  unsatisfied. 

The  Wabash  Railway  Company,  and  the  Wabash,  St.  Louis, 
&  Pacific  Railway  Company,  have  refused  payment  of  these 
equipment  bonds,  though  retaining  the  property  of  the  company 
which  issued  them. 

An  application  was  made  to  the  Supreme  Court  of  this  State, 
at  its  December  term,  1876,  by  Benjamin  F.  Ham  and  others, 
for  a  mandamus  to  compel  the  Toledo,  Wabash,  &  Western  Rail- 
way Company  to  issue,  in  exchange  for  certain  of  these  equipment 
bonds,  the  bonds  mentioned  in  the  mortgage  of  Feb.  i,  1867, 
known  as  the  consolidated  mortgage,  which  application  was 
refused  by  the  court. 

Certain  of  the  documents  and  papers  referred  to  in  the  agreed 
statement  are  attached  to  it ;  but  their  substance,  so  far  as  they 
affect  the  case,  is  contained  in  the  statement  itself. 

Wager  Swayne,  H,  S.  Greene,  and  A,  W,  Hendricks  for  defend- 
ants, appellants. 

E,  C.  Sprague^  y,  G,  Melbum,  R,  P.  Ranney,  and  George  K 
Comstock  for  plaintiff,  appellee. 

MiNSHALL,  J.  — The  principal  grounds  upon  which  the  plaintiff 

asserts  his  right  to  relief  are :  (i)  the  provisions  of 
Grounds  upon  ^^iQ  Statute  Under  which  the  proceedings  in  consoli- 
Mwru'^hta"**''  dation  were  had ;  (2)  the  stipulations  in  the  agree- 
right!.  ment  forming  the  basis  of  the  consolidation  ;  and  (3) 

the  mortgage  executed  by  the  new  company  in  1867, 
known  as  the  consolidated  mortgage. 

I.  The  bonds  owned  by  the  plaintiff,  amounting  at  their  face 

value  to  J!  1 50,000,  were  issued  by  the  Toledo  & 
o!Jn*d  b  Wabash  Railway  Company  in  1862,  were  unsecured 

pUdntiff!  by  mortgage  on  the  property  of  the  company,  and 

the  entire  series  of  which  they  were  part  were  de- 
nominated convertible  equipment  bonds,  and  amounted  to  J!6oo- 
000,  payable  in  1883,  bearing  interest  at  the  rate  of  seven  per 
cent,  payable  semi-annually. 

The  company  had  been  formed  by  the  consolidation  of  the  road 
The  road!  of  a  Company  in  Ohio,  with  one  of  a  company  in  In- 
consoiidated.  diana,  under  the  laws  of  these  States,  and  its  road 
extended  from  Toledo   in   the  fornjer,  to  State  Line  City  ia 
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the.  latter.  State.  It  operated  its  road  until  in  1865,  when 
it  was  consolidated  with  certain  other  roads  in  the  State  of 
Illinois,  the  new  company  thus  formed  taking  the  name  of  the 
Toledo,  Wabash,  &  Western  Railway  Company.  The  consoli- 
dation was  had  under  the  laws  of  the  several  States  in  which  the 
constituent  roads  were  located,  the  statute  in  this 
State  applicable  to  the  transaction  being  the  Act  of  suute 
April  10,  1856.  I  S.  &  C.  327.  The  Act  required  "onMiidaUw 
that  an  agreement  forming  the  basis  of  the  consoli-  wm  had. 
dation  should  be  presented  to  the  stockholders  of  the 
respective  companies  at  separate  meetings  called  for  that  pur- 
pose, upon  due  notice ;  and  then  provided  that  upon  its  adoption 
by  a  vote  of  two-thirds  of  the  stockholders,  the  filing  of  the 
agreement  with  the  requisite  certificate  of  its  adoption,  by  the 
secretary  of  each  company  in  the  office  of  the  Secretary  of  State, 
and  the  election  of  directors  by  the  stockholders  of  the  new 
company,  the  consolidation  should  be  deemed  complete,  and  "  that 
all  the  rights,  privileges,  and  franchises,  and  all  the  property  of 
every  description  of  each  of  the  corporations,  parties  to  the  same, 
.  .  .  shall  be  deemed  to  be  transferred  and  vested  in  such  new 
corporation  without  further  act  or  deed,"  with  this  express  pro- 
viso, "that  all  rights  of  creditors,  and  all  liens  upon  the  property 
of  either  of  said  corporations,  shall  be  preserved  unimpaired,  and 
the  respective  corporations  may  be  deemed  to  be  in  existence  to 
preserve  the  same ;  and  all  debts,  liabilities,  and  duties  of  either 
of  said  companies  shall  thenceforth  attach  to  said  new  corpora- 
tion, and  be  enforced  against  it  to  the  same  extent  as  if  said 
debts,  liabilities,  and  duties  had  been  contracted  by  it."  Whilst 
the  Indiana  statute  is  not  so  definite  in  its  provisions  as  to  the 
rights  of  creditors  of  the  constituent  companies  as  our  own,  yet 
an  eflFect  has  been  given  it  by  the  construction  of  its  courts  that 
is  substantially  the  same.  McMahan  v,  Morrison,  16  Ind.  172; 
Indianapolis  C.  &  L.  R.  Co.  v,  Jones,  29  Ind.  465. 

What,  then,  is  the  sum  of  the  rights  of  creditors,  that,  as  against 
proceedings  had  under  it,  are  to  be  preserved  unimpaired }    It 
is  true,  that,  ordinarily,  a  creditor  has  no  right  that 
will  interfere  with  that  of  his  debtor  to  sell  and  dis-  ^Tlf^^f 
pose  of  his   property  for  a  valuable  consideration,  unsecnwd 
unless  he  has  taken  the  precaution  to  acquire  some  creditors, 
lien  upon  it,  by  mortgage  or  otherwise,  as  a  security 
in  his  own  behalf.     As  a  rule,  the  right  of  an  unsecured  creditor 
is  confined  to  the  personal  obligation  and  the  undisposed  of  prop- 
erty of  his  debtor ;  still,  it  is  not  strictly  accurate  to  say  that  such 
creditor  has  no  claim  upon  the  property  of  his  debtor ;  for,  in  one 
sense,  all  the  property  owned  by  a  debtor,  unless  exempt  by 
statute  from  sale  on  execution,  is  subject  to  the  claims  of  his 

53  A.  &  E.  R.  Gas.  — 5. 


(^  COMPTON   V.  WABASH,    ST.  LOUIS,    &   PACIFIC  R.  CO» 

creditors,  and  he  cannot  dispose  of  it,  unless  for  a  valuable  c«m- 
sideration,  so  as  to  defeat  this  right.  It  is  upon  this  priixriple 
that  relief  is  constantly  afforded  creditors  in  equity  against  con- 
veyances in  fraud  of  their  rights.  Hence  the  right  of  a  creditor, 
though  unsecured,  to  maintain  an  action  for  a  personal  judgment, 
is  not  the  sum  of  his  rights.  These  may  arise  from^  variety  of 
circumstances,  conferring  not  merely  a  right  to  a  personal  judg- 
ment for  money,  but  to  have  it  satisfied  from  a  certain  specific 
property  formerly  owned  by  the  debtor,  irrespective  of  its  acqui- 
sition by  others.  The  decease  of  the  debtor,  assignments  made 
by  hinx,  his  bankruptcy,  loss  of  the  power  to  own  and  acquire 
property,  as,  for  example,  the  dissolution  of  a  corporation,  or  the 
civil  death  of  the  debtor,  are  some  of  the  most  frequent  instances 
in  which  this  right  of  the  creditor  has  been  recognized. 

But  the  question  presented  here  is  not  general  but  special. 
It  is,  What  are  the  rights  of  unsecured  creditors  of  an  incorpo- 
rated railway  company  whose  entire  road  and  prop- 
ttoJ^  piesenTed.  ^^^  ^^^^  h^txi  transferred  to  a  new  company,  formed 
Btghu  of  by  its  consolidation  with  other  roads  under  the  laws 

credttonof  of  this  State  .^  The  general  doctrine,  that  all  the 
roHdj"******  property  of  a  corporation  is  a  trust  fund  for  its  credit- 
ors, and  that  upon  its  dissolution  they  have  the  right 
to  require  that  it  be  applied  in  payment  of  their  claims,  is  not 
controverted  by  the  defendants.  There  seems  to  be  no  conflict 
in  the  authorities  as  to  this,  and  that  the  right  gives  rise  to  an 
equitable  lien  upon  the  property,  in  favor  of  the  creditor,  that  is 
superior  to  the  claims  of  every  one  but  purchasers  for  value  with- 
out notice.  Story,  Eq.  Jur.  §  1252;  2  Kent,  (^om.  307,  and 
note  b;  Mora>}^etz,  Corp.  §§  780,  1035  \  Montgomery  &  W.  P.  R. 
Co.  V.  Branch,  59  Ala.  153.  Nor  can  there  be  much  question 
but  that  by  consolidation  the  prior  companies  are  extinguished 
for  all  purposes  except  to  preserve  the  rights  of  their  creditors, 
for  which  purpose  they  "  may,"  in  the  language  of  the  law,  "  be 
deemed  to  be  in  existence."  The  observation  of  Mr.  Justice 
Swayne,  in  construing  this  statute  in  Shields  v.  Ohio,  95  U.  S. 
319  (24  L.  ed.  357),  that  "it  was  a  condition  precedent  to  the  ex- 
istence of  the  new  corporation  that  the  old  ones  should  first  sur- 
render their  vitality  and  submit  to  dissolution,"  is  quite  accurate. 
It  is,  however,  claimed  by  the  defendants  that  no  new  rights 
eronndi  for  are  Conferred  by  the  statute  upon  creditors  ;  that  if 
*•'•■*"**■  they  were  unsecured  before,  they  remain  such  after, 
that^no  new  the  Consolidation  ;  and  that  the  new  company  may 
rights  are  deal  with  the  property  —  may  sell  or  mortgage  it  — 
credfton  by*  ^s  could  havc  been  done,  and  with  like  effect,  by  the 
eonsoiidatioii.  former  company  had  it  continued  the  owner  thereof. 
This  argument  is  placed  upon  two  grounds :  (i)  the  assumption 
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that  the  transaction  is  analogous  to  a  sale  ;  and  (2)  that  such 
is  the  effect  of  the  statute  upon  all  contracts  made  subsequent 
to  its  passage.     We  will  consider  theift  seriatim. 

The  first  is,  we  think,  certainly  erroneous.  Whilst  the  trans- 
action has  some  of  the  features,  it  is  wanting  in  the  essential 
elements,  of  a  sale.  A  sale  implies  a  vendor  and  a 
vendee,  and  by  it  the  former  sells  and  transfers  a  thing  ''««»««^«» 
that  he  owns  to  the  latter  for  a  price  paid  or  to  be  to^Mde.***^"* 
paid  to  himself.  The  vendor  parts  with  nothing 
but  his  property,  and  for  it  receives  a  quid  fro  quo.  Such 
is  not  the  case  where  companies  are  consolidated  under  this 
statute.  It  is  true  that  the  owners  of  each  constituent  road  parts 
with  its  property ;  but  it  does  much  more  ;  it  not  only  parts  with 
its  property,  but  ceases  to  be  a  juristical  entity,  capable  of  owning 
or  acquiring  property.  It  does  not,  and  could  not,  receive  any 
consideration  for  the  transfer,  because  it  is  extinguished  and  dis- 
solved by  the  act  of  its  stockholders  in  assenting  to  the  proposed 
agreement.  It  is  futile  to  urge  that  the  consideration  is  received 
by  the  stockholders.  They  are  not  the  corporation,  nor  do  they 
represent  it  in  its  relation  to  its  creditors.  "  An  essential  inci- 
dent of  corporations  is,  that  their  rights  are  not  vested  in  the 
aggregate  of  individuals,  but  in  the  ideal  whole,  regarded  as  dis- 
tinct from  the  members  of  which  it  is  pomposed.*'  Per  Mr. 
Poste,  in  his  edition  of  Gains,  154.  There  has  been  no  relaxation 
of  this  principle  in  its  application  to  the  relation  of  an  incor- 
porated company  to  its  creditors.  It  is  the  owner  in«  law  and 
equity  of  all  its  corporate  property ;  and  it,  and  not  ^the  stock- 
holders, is  the  debtor  in  all  corporate  obligations.  Morawetz, 
Corp.  2d  ed.  §  227.  Moreover,  in  a  cotisolidation  of  companies, 
the  stockholders  receive  no  part  of  the  property  or  assets  of  their 
respective  companies :  these  pass  to  the  ownership  of  the  new 
company.  All  that  the  stockholders  of  either  of  the  old  com- 
panies receive  is  stock  in  the  new  company,  in  exchange  for  what 
they  held  in  the  former  company.  We  must  look  elsewhere  for 
analogies  to  the  transaction,  whereby,  through  consolidation,  a 
new  company  acquires  the  property  01  certain  old  ones.  We  are 
not  without  such  analogies.  They  are  to  be  found  in  the 
numerous  instances  in  ancient  and  modern  law,  where,  to  use 
the  terminology  of  the  Roman  civil  law,  a  universitas  juris  is 
transferred.  The  term  expresses  the  legal  conception  of  a  uni- 
versity or  bundle  of  rights  and  liabilities  belonging  to  one  person, 
and  constituting,  as  it  were,  his  legal  personality;  and  where 
these  are  transferred  by  one  and  the  same  act  to  another,  the 
latter  is  said  to  acquire  per  universitatem ;  that  is,  he  becomes 
clothed  with  the  rights  and  legal  duties  of  the  individual  tO 
i?vhose  personality   he  succeeds.     Among  some  of  the  leading 
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instances  of  such  acquisition  are :  (i)  a  succession  to  an  inherit- 
ance by  an  heir — somewhat  obscured  in  the  common  law  by  its 
division  between  the  heir  and  the  personal  representative  ot  the 
deceased  (Maine,  Ancient  Law,  i6o) ;  (2)  where,  by  adrogation, 
one  not  under  power  became  the  son  of  another,  and  the  adro- 
gator,  by  the  diminution  of  the  status  of  the  adrogatus,  or  adopted 
son,  acquired  his  property  and,  by  praetorian  law,  became  liable 
for  his  debts  to  the  extent  of  the  property  so  acquired ;  (3)  co- 
emption, where  the  husband  acquired  by  the  marriage  the 
property  of  the  wife,  and  by  a  remedy  furnished  by  the  praetor, 
was  made  liable  for  her  debts  in  the  same  manner  as  in  the  case 
of  adrogation.  And  in  the  common  law  may  be  suggested,  not 
merely  the  case  of  an  inheritance  transmitted  by  the  death  of 
the  ancestor,  but  also  the  estate  of  one  regarded  as  civiliter 
mortuusy  which  was  transmitted  and  administered  upon  as  that 
of  a  person  in  fact  deceased.  And  the  succession  of  an  assignee 
in  bankruptcy  to  the  entire  property  of  a  bankrupt  is,  as  observed 
by  Mr.  Maine,  a  modified  form  of  a  universal  succession.  And 
he  says,  "  Were  it  common  among  us  for  persons  to  take  assign- 
ments of  all  a  man's  property  on  condition  of  paying  all  his 
debts,  such  examples  would  exactly  resemble  the  universal  suc- 
cession known  to  the  oldest  Roman  Law."  Maine,  Ancient 
Law,  180. 

In  all  these  cases  the  point  most  to  be  observed  is  the  extreme 
care  of  the  law  to  secure  the  rights  of  creditors.  The  case  of  an 
inheritance  is  familiar,  and  needs  little  or  no  comment.  The 
creditors  of  the  deceased  are  regarded  as  having  a  lien  upon  the 
property  of  the  deceased,  and  this  is  secured  to  them  through 
the  methods  of  administration ;  and  so  in  the  case  of  those  re- 
garded as  being  civilly  dead,  for  example,  in  the  case  of  a  monk, 
the  individual,  in  anticipation  of  becoming  a  "  monk  professed," 
could  make  a  will  and  appoint  his  own  executor,  but  if  he  did 
not,  administration  was  awarded  by  the  ordinary,  as  upon  the 
estate  of  one  in  fact  deceased,  i  Bl.  Com.  132.  For  some 
reason,  not  well  understood,  neither  the  adrogator  nor  the  hus- 
band in  a  marriage  by  coemption  was,  by  the  ancient  civil  law, 
liable  to  creditors  for  the  death  of  the  person  thus  reduced  to 
their  power.  But  a  remedy  was  provided  at  an  early  period 
through  an  action  given  by  the  praetor,  in  which,  by  a  fiction,  the 
former  status  of  the  debtor  was  deemed  to  continue,  and  thus, 
like  all  fictions  introduced  to  favor  the  remedy,  could  not  be  dis- 
puted,  and  preserved  the  rights  of  the  creditor  as  against  the 
property  of  his  debtor.  Gains,  Poste's  ed.  Bk.  III.,  §  84 ;  Bk. 
IV.,  §  38,  ai^d  comments  by  Poste,  p.  521 ;  Just.  Ins.  Bk.  III.,  tit. 
-•X.,  §§  1-3  ;  Hunter,  Roman  Civil  Law,  2d  ed.  741.  And  it  is 
worthy  of  note,  in  this  connection,  that  our  statute  regulating 
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proceedings  in  consolidation  provides,  that,  to  preserve  the  rights 
of  creditors,  "  the  respective  corporations  may  be  deemed  to  be 
in  existence."  It  thus  appears  to  be  a  principle  of  universal  law 
that  the  death,  real  or  supposed,  of  an  individual  possessed  of 
property  and  owing  debts,  gives  to  his  creditors  a  right  to  have 
his  property  applied  to  the  satisfaction  of  their  claims.  It  is  not 
dijus  in  re  nor  a  jus  ad  rem^  but  a  charge  in  the  nature  of  an 
equitable  lien  upon  the  property,  available  against  all  purchasers 
with  notice.  The  reason  underlying  the  principle  upon  which 
the  law  proceeds  in  all  this  class  of  cases,  is  that  the  debtor  does 
not  merely  part  with  his  property  and  rights,  but  also  loses  his 
capacity  to  own  and  acquire  property ;  and  all  that  is  left  the 
creditor  upon  which  he  trusted  his  debtor  —  property  consti- 
tuting the  principal  ground  of  credit  in  all  cases  —  is  the  property 
that  his  debtor  owned,  and  to  that  he  has  the  right  to  look  for 
the  satisfaction  oi  his  claim,  the  person  whom  he  trusted  having 
<:eased  to  be.  It  is  no  answer  to  this  to  say,  that  the  new  com- 
pany is  required  to  assume  the  payment  of  the  debts  of  the  old 
companies.  I  am  aware  that  the  convenience  of  trade  and  com- 
merce has  so  changed  the  ancient  doctrines  of  the  common  law, 
that  a  debtor  may  be  required,  in  a  variety  of  instances,  to  accept 
as  a  creditor  one  with  whom  he  did  not  in  fact  contract ;  but  I 
know  of  no  instance  in  which  it  can  be  said  that  a  creditor  can 
be  compelled  to  accept  a  new  debtor  in  the  place  of  the  one  to 
whom  he  extended  credit  It  is  impossible  to  perceive  how  this 
could  be  done  without  impairing  the  obligation  of  the  contract. 
The  company  with  which  he  dealt  may  have  possessed  ample 
means  to  discharge  all  its  debts  ;  the  new  one  may,  by  reason  of 
the  debts  of  other  companies,  be  hopelessly  insolvent ;  and  to  com- 
pel him  to  accept  it  as  a  general  creditor,  might  be  but  another 
mode  of  robbing  him  of  his  credits. 

2.   The  claim  is,  however,  that  such  is  the  effect  of  the  statute 
under  which  the  consolidation  was  had,  and,  having  been  in  force 
at  the  time  the  equipment  bonds  were  issued,  entered  ^XMHuUi  lud  no 
into  the  contract  and  became  a  part  of  it.     It  is  diiS-  gnch  effect  on 
cult  to  perceive   how  this  claim  can  be  maintained  eontr«ct«  msde 
in  the  face  of  the  language  of  the  statute  heretofore  J^'^J^]^*** 
quoted,  —  **  that   all   rights    of    creditors    ...    of 
either  of    said   corporations    shall   be    preserved    unimpaired." 
There  is  no  question  but  that  every  statute  enters  into  and  forms 
part  of  any  contract  to  which  it  is  applicable,  as  a  part  of  the 
law  of  the  land  ;  but  it  is  not  perceived  how,  in  the  application 
of  this  rule,  a  contract  may  be  impaired  or  in  any  way  affected 
by  proceedings  had  under  a  statute,  which  by  its  terms  excludes 
any  such  effect.     The   proposition  involves  a  contradiction  in 
terms.     The  only  question  that  can  be  raised  in  such  a  case  is, 
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whether  a.  particular  effect  claimed  for  a  proceeding  had  under 
the  statute  will,  or  not,  impair  the  contract  of  a  creditor ;  and 
an  answer  to  the  question  in  the  affirmative  must  be  fatal  to  the 
claim.  No  reason  is  perceived  why  a  different  intention  should 
be  imputed  to  the  Legislature  in  the  enactment  of  this  law.  The 
object  of  the  Legislature  in  authorizing  the  consolidation  of  rail- 
way companies,  was,  as  we  apprehend,  not  to  enable  the  new 
company  to  obtain  credit  by  impairing  the  security  of  existing 
creditors  of  either  of  the  former  roads,  but  to  enable  existing 
companies  to  unite  and  form  a  continuous  line  of  railway,  under 
one  corporate  management,  between  widely  separated  points  of 
trade  and  commerce ;  and  as  this  could  be  attained  without  im- 
pairing the  rights  of  creditors  of  the  constituent  roads,  a  court 
might  well  hesitate  to  so  construe  the  statute,  if  its  provisions 
were  silent  on  the  subject.  It  would  seem  to  be  quite  as  con- 
sistent with  a  wise  public  policy  to  preserve  the  foundations  of 
commercial  credit,  as  to  promote  the  formation  of  great  lines 
of  interstate  commerce ;  both  may  be  necessary  to  the  interests  of 
commerce,  but  the  one  not  more  than  the  other. 

This  view  is  much  strengthened  by  the  further  provisions  as 
to  the  rights  of  creditors,  that  "  the  respective  corporations  shall 
be  deemed  to  be  in  existence  to  preserve  the  same."  How,  for 
this  purpose;  shall  they  be  deemed  to  be  in  existence  as  legal 
entities,  —  with  or  without  property  1  Manifestly  in  the  former 
sense,  for  the  existence  of  a  corporate  entity  without  property 
wherewith  to  answer  claims  against  it,  would  be  of  no  avail  to  a 
creditor,  a  judgment  against  it  would  be  without  fruit.  The 
clause  was  inserted  in  the  interests  of  creditors,  and  the  only- 
interpretation  that  can  be  of  any  avail  to  them  cannot  be  rejected 
without  doing  violence  to  well-settled  rules  of  construction.  The 
statute  introduces  a  fiction,  much  as  the  praetor  did  in  favor  of 
the  creditors  of  an  adrogatiis^  and  we  see  no  reason  why  it  was 
not  intended  to  answer'substantially  the  same  purpose.  In  a  suit 
by  a  creditor,  the  company,  though  in  fact  dissolved,  is  to  be 
deemed  in  existence,  and  a  judgment  in  his  favor,  whether  against 
it  or  the  new  company,  is  to  be  satisfied  from  the  property  owned 
by  the  old  company  at  the  time  of  consolidation,  as  if  such  pro- 
ceedings had  never  been  had  ;  the  fact  of  consolidation  is  pushed 
aside,  and  no  one  will  be  permitted  to  question  the  fiction  until 
his  rights  have  been  satisfied.  Of  this  no  one,  as  a  creditor  of 
the  new  company,  can  in  justice  complain.-  The  lien  is  a  result 
of  the  proceedings  under  which  the  new  company  acquired  its 
title  to  the  property ;  and  of  it,  creditors  of  the  new  company 
have,  in  law,  the  same  notice  they  have  of  prior  mortgages  upon 
the  same  property. 

The  former  decisions  of  this  court  do  not  affect  the  question. 
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as  to  the  rights  of  creditors.  They  are  simply  to  the  effect  that 
the  statute  becomes  a  part  of  all  subscriptions  to  the  capital 
stock  of  a  company  made  subsequent  to  its  passage,  so  that  the 
same  may  be  recovered  in  a  suit  by  the  consolidated  company, 
brought  for  that  purpose.  Mansfield,  C.  and  L.  M.  R.  Co.  v. 
Brown,  26  Ohio  St.  323.  The  rights  of  a  stockholder  are  pre- 
served by  giving  him  an  election  to  become  one  in  the  new  com- 
pany, or  of  declining  and  being  paid  the  highest  market  value 
of  his  stock,  at  any  time  within  the  six  months  next  preceding 
the  making  of  the  agreement ;  but  unless  he  does  so  previous 
to  the  consolidation,  he  is  treated  as  a  stockholder  in  the  new 
company  :  and  this  fact  accentuates  the  construction  claimed  for 
creditors.  As  no  voice  is  given  them  in  the  transaction,  it  is  but 
reasonable  that  their  rights  should  be  in  no  way  affected  by  it. 

3.  The  plaintiff  does  not,  however,  base  his  claim  to  relief 
solely  upon  the  provisions  of  the  statute,  but  likewise  upon  the 
effect  of  the  stipulation  in  the  agreement,  forming  the  ^ 

basis  upon  which  the  consolidation  was  had,  —  that  igrwmeat"  " 
the  class  of  bonds  owned  by  him  should  be  protected,  fomtiiv  bMii 
.both  as  to  interest  and  principal,  as  the  same  should  o' *•■■**"*•" 
mature,  by  the  new  company      The  principle  upon  *"■• 
which  this  claim  is  based  is,  that,  where  the  property  is  trans- 
ferred upon   the  condition    that    the   grantee    shall  pay   some 
third  person  a  debt  or  sum  of  money,  the  latter  acquires   an 
equitable  lien  on  the  property,  to  the  extent  of  the  debt  or  sum 
of  money  to  be  paid  him.     This  principle  is  well  recognized,  and 
has  been  applied  in  a  great  variety  of  cases.     A  masterly  treat- 
ment of  the  doctrine  by  Ranney,  J.,  will  be  found  in  Clyde  v, 
Simpson,  4  Ohio  St.  445.     See  also  Story,  Eq.  Jur.  §§  1 244-1 246  ; 
Pom.,  Eq.  Jur.  §§  166,  1234;  Montgomery  and  W.  P.  R.  Co.  v. 
Branch,  59  Ala.   139;  Hamilton  v,  Gilbert,  2  Hiesk.  680;  yan- 
meter  v.  Van  meter,  3  Gratt.  148. 

It  is  true  that  most  of  the  instances  in  which  this  lien  has 
been  recognized  is  where  property  had  been  devised  charged  with 
the  payment  of  debts  or  legacies  to  others,  and  for  the  plain 
reason  that  the  most  frequent  occasions  for  its  application  will 
arise  in  such  instances,  and  not  because  the  principle  is  in  its 
nature  inapplicable  to  other  transfers  of  property ;  for  as  is 
said  by  Ranney,  J.,  Clyde  v.  Simpson,  suprUy  a  "  doctrine  resting 
upon  the  broad  foundations  of  justice  and  conscience  "  cannot 
be  made  "to  depend  upon  the  manner  in  which  the  title  is 
derived."  No  such  limitation  has  been  placed  upon  the  doctrine 
by  the  courts  or  text-writers.     Story,  Eq.  Jur.  §  1246. 

In  Vanmeter  v,  Vanmeter,  supra,  it  appears  that  a  grantor  had 
made  a  conveyance  of  all  his  real  estate  in  consideration  of  one 
dollar  and  the  agreement  of  the  grantees  to  pay  his  debts  and  a 
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certain  legacy ;  this  was  held  by  the  court  to  constitute  a  lien 
upon   the   property  in   favor  of  the   creditors.  .  Many  similar 
instances  will  be  found  among  the  cases  cited  ;  and,  independent 
of  the  provisions  of  the  statute,  we  are  unable  to  see  why  the 
principle  when  applied  to  the  facts  of  this  case  does  not  create 
a  similar  lien  in  favor  of  the  holders  of  these  equipment  bonds. 
It  would  seem  to  follow,  as  a  corollary,  from  what  has  been  said 
as  to  the  lien  based  upon  the  provisions  of  the  statute.     What- 
ever may  be  urged  against  the  claim  that  the  agreement  to  pro- 
tect these  bonds  imposed  the  duty  of  securing  them  by  mortgage 
or  otherwise,  the  least  that  can  be  claimed  is  that  it  imposed  the 
duty  of  paying  them,  interest  and  principal,  at  maturity.     And 
as  all  the  property  of  the  company  issuing  them  was  transferred 
upon  the  basis  of  this  agreement,  the  transfer  was  upon   the 
stipulation  to  pay  his  claim  as  a  part  of  the  consideration  thereof. 
If,  for  the  purpose  of  withdrawing  from  the  cares  of  business,  or 
any  other  reason,  a  private  person  were  to  make  a  conveyance  of 
all  his  property  to  another  upon  the  agreement  of  the  latter  to 
pay  his  debts,  it  will  not  be  questioned  but  that  such  transfer 
would  create  an  equitable  lien  upon  the  property  in   favor  of 
creditors,  that  would  avail  against  all  persons  with  notice.     This 
case  is  every  way  analogous  to  such  transfer,  and  no   reason 
exists  why  it  should  not  be  governed  by  the  same  principles,  so 
far  as  the  rights  of  creditors  are  concerned.     The  only  difference 
between  the  real  and  the  supposed  case  strengthens  the  reason 
of  its  applicatioji  to  the  real  one.      In  the  supposed  case,  the 
person  making  the  transfer  may  still  own  and  acquire  property  ; 
but  in  the  real  one,  as  heretofore  shown,  the  debtor  terminates 
its  personality,  and  can  no  longer  own  or  acquire  any  thing.     All 
that  is  left  the  creditor  is  the  property  that  it  owned,  and  unless 
we  disregard  all  the  analogies  of  the  law,  this  property  must  be 
charged  with  its  debts  in  the  hands  of  one  that  succeeded  to  its 
place  in  consideration  of  the  agreement  to  pay  them,  and  the 
lien  so  created  must  be  superior  to  the  title  of  all  purchasers 
with  notice. 

In  the  decree  for  the  foreclosure  of  the  mortgage  executed  by 
the  consolidated  company  in  1873,  known  as  the  Gold  bond 
mortgage,  it  was  ordered  that  the  sale  of  the  road,  etc.,  should 
be  made  "without  prejudice  to  any  claim  which  may  be  made  by 
the  holders  of  bonds,  called  equipment  bonds,  referred  to  in  the 
petition  "  (being  the  class  of  bonds  owned  by  the  plaintiff),  and 
that  as  to  these  all  questions  arising  were  to  be  left  open."  So 
that,  as  the  Wabash,  St.  Louis,  &  Pacific  Railway  Company 
derives  its  title  to  the  property  and  road,  against  which  the 
plaintiff  asserts  his  rights,  under  the  purchase  made  by  Ellis  and 
his  associates  at  the  judicial  sale  in  which  this  reservation  was 


MORTGAGE CONSOLIDATION BONDHOLDERS.  73 

made,"  it  follows  that  whatever  rights  the  plaintiff  had  as  against 
the  Toledo,  Wabash,  &  Western  Company,  and  its  creditors,  may 
be  asserted  against  the  Wabash,  St.  Louis,  &  Pacific  Company, 
and  those  claiming  under  it.  No  question  of  laches  can  arise, 
as  the  principal  of  the  bonds  did  not  mature  until  1883,  or  after 
the  bringing  of  this  suit. 

It  seems,  therefore,  unnecessary  to  consider  whether  the  plain- 
tiff would  be  entitled  to  the  benefit  of  the  security  known  as 
the  consolidated  mortgage,  executed  by  the  Toledo,  Wabash,  & 
Western  Railway  Company  in  1867,  for  the  purpose  of  retiring 
its  bonded  indebtedness.  This  has  been  constantly  refused  the 
holders  of  these  equipment  bonds  ;  and,  as  they  are  now  due, 
the  plaintiff  is  entitled  to  a  finding  of  the  amount  due  upon  the 
bonds  held  by  him,  and  an  order  for  the  sale  of  so  much  of  the 
road  as  is  within  the  jurisdiction  of  the  court,  unless  paid  in  a 
short  time,  to  be  named.  • 

The  conclusion  here  reached  finds  direct  support  in  the  cases 
of  Montgomery  &  W.  P.  R.  Co.  v.  Branch,  59  Ala.  139,  and 
Tysen  v,  Wabash  R.  Co.,  15  Fed.  Rep.  763,  and  in  the  text  of 
Morawetz,  Corp.  §  809.  In  a  note  by  the  reporter,  to  Tysen  v. 
Wabash  R.  Co.,  it  is  said  that  a  motion  for  a  rehearing  was  over- 
ruled by  Justices  Wood  and  Harlan.  An  effort  has  been  made  to 
distinguish  the  Alabama  case  on  the  suggestion  that  in  it  the 
indebtedness  may  have  been  contracted  before  the  passage  of 
the  statute  under  which  the  consolidation  had  taken  place.  But 
this  is  not  correct,  as  the  statute  was  passed  in  i860,  and  the  in- 
debtedness was  contracted  in  1866  and  1870.  Our  conclusion  is, 
however,  opposed  by  the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  Wabash,  St.  L.,  &  P.  R.  Co.  v.  Ham,  1 14 
U.  S.  587 ;  s.  c,  26  Am.  &  Eng.  R.  R.  Cas.  66.  Hespect  for  the 
authority  of  that  court  has  delayed  the  decision  in  this  case  from 
the  time  it  was  reached  upon  the  docket,  —  over  a  year  since  ;  but, 
after  the  most  careful  consideration,  we  are  unable  to  adopt  its 
conclusions  ;  and  in  construing  a  statute  of  our  own  State,  deem 
it  our  duty  to  adopt  that  construction  which,  in  our  judgment, 
most  accurately  expresses  the  intention  of  the  Legislature. 

Judgment  for  the  plaintiff,  finding  the  amount  due  him,  and 
order  of  sale. 

Williams,  J.,  dissents. 

Rights  M  Bondholders  after  Consolidation.  —  See  Rosencrans  v.  Lafayette, 
etc.,  R.  Co.,\i6  Am.  &  Eng.  R.  R.  Cas.  483. 

Bonds  of  Old  Company  as  Lien  on  Road  after  Consolidation.  —  See 
Wabash,  etc.,  R.  Co.  v.  Ham,  and  note  26  Am.  &  Eng.  R.  R.  Cas.  66-74. 

Laches  of  Stockholders  objecting  to  Foreclosure  of  Consolidated  Mortgage 
Bonds. — A  consolidation  of  several  railroad  corporations  was  made  Jiny  i, 
1882,  and  a  mortgage  executed  upon  all  the  roads.     This  mortgage  was  fore- 
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closed,  and  a  sale  about  to  be  had,  when  stockholders  of  certain  of  the  roads, 
who  had  so  far  opposed  none  of  the  proceedings,  came  into  equity  April  14, 
1887,  asking  for  an  injunction,  and  praving  that  the  mortgage  be  annulled,  on 
the  ground  that  the  consolidation  was  fraudulent  J/e/d,  that  the  complainants 
were  guilty  of  laches,  and  that  the  bill  should  be  dismissed.  Bell  v,  Pennsyl- 
vania S.  &  N.  E.  R.  Co.  (NJ.),  10  Atlantic,  Rep.  741. 


New  Orleans  Pacific  R.  Co. 

V. 

United  States. 

(124  United  States  Reports^  124.) 

Land  Crantt  —  Duty  of  Railroad  to  pay  Cost  of  Surveylnfl;  before  receiving: 
Patent. —  Under  the  provision  of  the  Act  of  July  31,  1870^  c.  246,  19  Stat. 
121,  "That  before  any  land  granted  to  any  railroad  company  by  the  United 
States  shall  be  conveyed  to  such  company,  or  any  person  entitled  thereto 
under  any  of  the  Acts  mcorporating  or  relatmg  to  such  company,  unless  such 
company  is  exempted  by  law  from  tne  payment  of  such  cost,  there  shall  first 
be  paid  into  the  treasury  of  the  United  States  the  cost  of  surveying,  selecting, 
and  conveying  the  same  by  the  said  company  or  persons  in  interest,"  the 
New  Orleans  Pacific  Railway  Company,  as  the  owner,  by  conveyance  from 
the  New  Orleans,  Baton  Rouge,  &  Vicksburg  R.  Co.,  of  its  interest  in  the  land 
grant  made  to  the  latter  company  by  §22  of  the  Act  of  March  3, 1871,  c.  122, 16 
Stat.  570,  was  bound  to  pay  the  cost  of  surveying  the  land,  before  receiving  a 
patent  for  it,  although  such  cost  had  be^n  incurred  and  expended  by  the 
United  States  before  March  3,  187 1,  the  construction  of  no  part  of  the  road 
having  been  commenced  before  the  expiration  of  the  five  years  limited  for 
the  completion  of  the  whole  of  it. 

Appeal  from*  a  judgment  against  the  petitioner  in  the  Court 
of  Claims.     The  case  is  stated  in  the  opinion  of  the  court. 

yohn  S.  Blair^  yohn  F.  Dillon,  and  Wager  Swayne  for  appellant. 

Attorjiey-General  and  Assistant  Attorney-General  Howard  for 
appellee. 

Blatchford,  J.  —  This  is  an  appeal  by  the  New  Orleans 
Pacific  Railway  Company  from  a  judgment  of  the  Court  of 
Claims  dismissing  its  petition,  on  a  demurrer  thereto, 
after  it  had  failed  to  amend  the  petition  in  accord- 
ance with  leave  granted  to  it  by  the  court. 

The  substantial  allegations  of  the  petition  are  these :  The 
petitioner  is  a  corporation  of  Louisiana.  The  New  Orleans, 
Baton  Rouge,  &  Vicksburg  Railroad  Company  was  incorpo- 
rated by  Louisiana  in  1869.  By  sect.  22  of  an  Act  of  Congress 
passed  March  3,  1871,  c.  122,  16  Stat.  579,  there  were  granted 
to  the  New  Orleans,  Baton  Rouge,  &  Vicksburg  Railroad  Com- 
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jlany,  its  successors  and  assigns,  in  aid  of  the  construction  of 
its  railroad  from  New  Orleans  to  Baton  Rouge,  thence  by  the 
way  of  Alexandria,  in  the  State  of  Louisiana,  to  connect  with 
the  Texas  Pacific  Railroad  Company  at  its  eastern  terminus,  the 
same  number  of  alternate  sections  of  public  lands  per  mile,  in 
the  State  of  Louisiana,  as  were,  by  the  same  Act,  granted  in  the 
State  of  California  to  the  Texas  Pacific  Railroad  Company ;  and 
it  was  provided  that  said  lands  should  be  withdrawn  from 
market,  selected,  and  patents  issued  therefor,  and  opened  for 
settlement  and  pre-emption,  upon  the  same  terms  and  in  the 
same  manner  and  time  as  was  provided  for  and  required  from 
the  Texas  Pacific  Railroad  Company  within  the  State  of  Califor- 
nia: '^Providedy  That  said  company  shall  complete  the  whole  of 
said  road  within  five  years  from  the  passage  of  this  Act." 

By  sect.  9  of  the  same  Act,  there  was  granted  to  the  Texas 
Pacific  Railroad  Company,  its  successors  and  assigns,  every 
alternate  section  of  public  land,  not  mineral,  designated  by  odd 
numbers,  to  the  amount  of  ten  alternate  sections  of  land  per 
mile  on  each  side  of  said  railroad  in  California. 

Sect.  12  of  the  same  act  provided  as  follows  :  "That  whenever 
the  said  company  [the  Texas  Pacific  Railroad  Company]  shall 
complete  the  first  and  each  succeeding  section  of  twenty  con- 
secutive miles  of  said  railroad,  and  put  it  in  running  order  as  a 
first-class  road  in  all  its  appointments,  it  shall  be  the  duty  of  the 
Secretary  of  the  Interior  to  cause  patents- to  be  issued  conveying 
to  said  company  the  number  of  sections  of  land  opposite  to,  and 
co-terminus  with,  said  completed  road  to  which  it  shall  be  enti- 
tled for  each  section  so  completed.  Said  company,  within  two 
years  after  the  passage  of  this  Act,  shall  designate  the  general 
route  of  its  said  road,  as  near  as  may  be,  and  shall  file  a  map  of 
the  same  in  the  Department  of  the  Interior ;  and,  when  the  map 
is  so  filed,  the  Secretary  of  the  Interior,  immediately  thereafter, 
shall  cause  the  lands  within  forty  miles  on. each  side  of  said 
designated  route  within  the  Territories,  and  twenty  miles  within 
the  State  of  California,  to  be  withdrawn  from  pre-emption,  pri- 
vate entry,  and  sale."  ' 

On  the  nth  of  November,  1871,  the  New  Orleans,  Baton 
Rouge,  &  Vicksburg  Company  filed  in  the  Department  of  the 
Interior  a  map  of  the  general  route  of  its  road  from  Baton 
Rouge  to  Shreveport,  and  on  the  13th  of  February,  1873,  a  like 
map  showing  the  general  route  of  its  road  from  New  Orleans  to 
Baton  Rouge.  In  1871  and  1873  the  lands  along  said  general 
route,  within  the  grant  of  the  Act  of  March  3,  1871,  were  with- 
drawn from  entry  and  sale  by  order  of  said  department. .  On 
the  5th  of  January,  1881,  the  petitioner  became  the  owner,  by 
conveyance  from  the  New  Orleans,  Baton  Rouge,  &  Vicksburg 
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Company,  of  all  its  interest  in  such  grant  of  public  lands ;  and 
the  conveyance  and  its  acceptance  by  the  petitioner  were  duly 
recognized  by  the  Department  of  the  Interior.  After  Jan.  5, 
1 88 1,  the  petitioner  constructed  260  miles  of  the  railroad  from 
Shreveport,  by  way  of  Alexandria  and  West  Baton  Rouge,  to 
White  Castle,  in  Louisiana,  within  the  limits  of  the  lands  with- 
drawn for  its  grantor,  and  substantially  upon  the  course,  direc- 
tion, and  general  route  of  the  road  filed  by  such  grantor. 

On  the  13th  of  March,  1883,  the  Secretary  of  the  Interior 
transmitted  to  the  President  of  the  United  States  a  report  in 
writing  of  the  commissioner  appointed  by  the  President  to  exam- 
ine said  260  miles,  and  recommended  that  they  be  accepted,  and 
that  patents  for  such  lands  as  might  have  been  earned  by  their 
construction  be  issued  to  the  petitioner.  This  recommendation 
was  approved  in  writing  by  the  President ;  and  on  the  3d  of 
March,  1885,  patents  were  issued  to  the  petitioner  for  679,284,64 
acres  of  lands  in  Louisiana,  as  earned  by  the  petitioner.  Before 
issuing  the  patents,  the  Secretary  of  the  Interior  exacted  from  it 
^14,713.63,  alleging  the  same  tp  be  due  for  the  cost  of  surveying 
the  lands,  although  such  cost  had  been  incurred  and  expended 
by  the  United  States  prior  to  March  3,  1871.  The  petitioner 
denied  the  right  of  the  United  States  to  that  sum,  and  paid  it 
under  protest.     The  petitioner  prayed  judgment  for  that  sum. 

The  question  in  the  case  is  as  to  the  effect  of  a  statutory  pro- 
*  vision  enacted  July  31,*  1876,  c.  246,  19  Stat.  121,  in  "An  Act 

making  appropriations  for  sundry  civil  expenses  of 
sutnte  the  Government  for  the  fiscal  year  ending  June  thir- 

^"Jom^ey,  ti^th,  eighteen  hundred  and  seventy-seven,  and  for 
etc  '    Other   purposes,*'   in  these  words  :    ^^And  provided 

finther^  That  before  any  land  granted  to  any  railroad 
•company  by  the  United  States  shall  be  conveyed  to  such  com- 
pany, or  any  person  entitled  thereto  under  any  of  the  acts  incor- 
porating or  relating  to  said  company,  unless  such  company  is 
exempted  by  law  from  the  payment  of  such  cost,  there  shall  first 
be  paid  into  the  treasury  of  the  United  States  the  cost  of  sur- 
veying, selecting,  and  conveying  the  same  by  the  said  company 
or  persons  in  interest." 

We  are  of  opinion  that  this  provision  of  the  Act  of  1876  con- 
trols the  present  case,  and  is  conclusive  against  the  right  of  the 

petitioner  to  recover  the  money  in  question.  At  the 
coudiisire  ^vcd^  this  Act  was  passed,  neither  the  petitioner  nor 
againBt  its  grantor  had  acquired  any  right  to  claim  the  lands 

petitioner's  .  granted.  The  five  years  from  March  3,  1871,  within 
recorert  which,  as  a  condition,  the  whole  of  the  road  was  to 

be  completed,  had  elapsed  without  the  commence- 
inent  of  any  part  of  the  work  of  construction.      That  was  not 


LAND    GRANTS COST   OF   SURVEYING.  77 

begun  until  nearly  ten  years  after  the  Act  of  March  3,  1871,  was 
passed.  The  petitioner  accepted  the  conveyance  from  its  grantor 
with  full  knowledge  of  the  provision  of  the  Act  of  1876.  Con- 
gress had  a  right  at  that  time  to  impose  upon  the  grant  the  new 
condition,  the  company  having  failed  to  complete  the  whole  of 
the  road  by  March  3,  1876. 

The  restriction  in  the  Act  of  1876,  that  the  provision  for  the 
payment  of  the  cost  of  surveying  the  land  shall  not  apply  to  a 
company  which  is  "  exempted  by  law  from  the  pay- 
ment of  such  cost,"  does  not  apply  to  the  case  of  the  ^wtrietion  in 
petitioner.     There  is  no  express  statutory  provision  dow  not  «ppiy. 
exempting  the  grantor  to  the  petitioner  from  the 
payment  of  the  cost  of  surveying  the  land.     All  that  can  be  said 
is,  that  the  Act  of  March  3,  1871,  was  silent  on  the  subject.     It 
neither  exempted  the  beneficiary  from  paying  the  cost  of  survey- 
ing, nor  did  it  expressly  require  it  to  pay  such  costs.     It  and  its 
grantee,  therefore,  fall  within  the  provision  of  the  Act  of   1876, 
because  not  within  the  exception  contained  in  that  provision. 

It  is  urged  for  the  appellant,  that,  in  the  present  case,  the 
surveys  had  been  made  and  paid  for  by  the  United  States  prior 
to  the  passage  of  the  Act  of  March  3,  1871  ;  and  that,  as  sect.  12 
of  that  Act  provided  for  the  issuing  of  patents  without  requiring 
the  payment  of  the  cost  of  surveying,  the  company  was  there- 
fore "  exempted  by  law  from  the  payment  of  such  cost,"  within 
the  meaning  of  the  provision  of  the  Act  of  1876;  and  it  is  sug- 
gested that  no  statute,  in  respect  to  the  granting  of  public  lands 
to  either  a  State  or  a  railroad  company,  passed  prior  to  1876, 
contained  a  provision  expressly  exempting  the  grantee  from  the 
payment  of  the  cost  of  surveying.  It  is  further  urged,  that 
the  terms  of  the  provision  of  the  Act  of  1876  are  not  intended  to 
apply  to  then  existing  grants,  but  only  to  future  grants,  and 
to  the  cost  of  surveys  to  be  made  thereafter. 

But  we  are  of  opinion  that  the  provision  is  a  general  one,  and 
that,  although  it  is  enacted  in  connection  with  an  appropriation 
of  money  for  the  survey  of  public  lands  and  of  pri- 
vate land  claims,  and  follows  a  requirement  that  ncy  ^«*  ■pp"««  *• 
patent  shall  issue  for  a  private  land  claim  until  the  „  u  f"  tttre**" 
cost  of  survey  and  platting  shall  have  been  paid  into  gnnts. 
the  treasury  by  the  party  in  interest,  yet  it  is  not 
controlled   by  those   circumstances.      It   is   manifestly  general 
legislation,   applying,   as   to   the   past,  to  all  land   theretofore 
"  granted  to  any  railroad  company  by  the  United  States,"^  and  to 
the  cost  of  surveying  such  land,  whether  that  cost  had  been  pre- 
viously incurred  or  expended,  or  was  to  be  incurred  or  expended 
in  the  future.     The  exception  created,  that  the  provision  is  not 
to  apply  to  a  company  exempted  by  law  from  the  payment  of 
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the  cost,  is  general  in  its  language.  If  such  a  company  is  to  be 
found,  the  exception  applies  to  it ;  if  it  is  not  to  be  found,  the 
provision  applies  to  it. 

It  is  urged  for  the  appellant,  that  inasmuch  as  sect.  17  of  the 
Act  of  March  3,  1871,  provided',  in  regard  to  the  Texas  Pacific 

Railroad  Company,  that,  upon  the  failure  to  complete 
Cougrewof^  its  road  within  the  time  limited  by  that  Act,  Con- 
ueMorei  to  grcss  might  adopt  such  ^measures  as  it  might  deem 
nMure  speedy  necessary  and  proper  to  secure  the  speedy  comple- 
tojiIl***'*"  ®'  tion  of  the  road  ;  and,  inasmuch  as  that  Act  con- 
tained no  reservation  of  a  power  to  add  to,  alter, 
amend,  or  repeal  its  provisions,  Congress  was  restricted,  on  a 
failure  of  the  New  Orleans,  Baton  Rouge,  &  Vicksburg  Com- 
pany to  complete  the  whole  of  its  road  within  five  years  from  the 
passage*  of  the  Act,  to  the  adoption  of  measures  for  the  securing 
of  a  speedy  completion  of  the  road,  and  that  the  imposition  upon 
the  company  of  the  cost  of  surveying  the  land  was  not  such  a 
measure. 

But  we  are  of  opinion,  that  while,  on  the  failure  of  the 
company  to  complete  its  road  within  the  time  limited.  Congress 
might  adopt  measures  to  secure  its  speedy  completion,  no  limita- 
tion was  imposed  on  the  right  and  power  of  Congress,  the  com- 
pany having  failed  even  to  commence  the  construction  of  any  part 
of  its  road  within  the  time  limited,  to  virtually  renew  the  grant 
and  extend  the  time  within  which  the  land  might  be  earned,  with 
the  imposition  of  a  new  condition,  that,  before  any  patent  should 
be  issued,  the  cost  of  surveying  the  land  patented  should  first  be 
paid  into  the  treasury. 

In  the  case  of  Farnsworth  v.  Minnesota  &  Pacific  Railroad 
Co.,  92  U.  S.  49,  it  was  held  by  this  court,  that,  where  a  grant 

of  land  and  connected  franchises  is  made  to  a  cor- 
▲vthoritiee :  poration,  for  the  construction  of  a  railroad,  by  a 
MinncMU  A^'  Statute  which  provides  for  their  forfeiture  upon  lail- 
p«c.  B.  Co.        ure  to  perform  the  work  within  the  prescribed  time, 

the  forfeiture  may  be  delared  by  legislative  act, 
without  judicial  proceedings  to  ascertain  and  determine  the 
failure  of  the  grantee ;  and  that  any  public  assertion  by  legis- 
lative act  of  the  ownership  of  the  State  after  the  default  of  the 
grantee  is  equally  effective  and  operative.  See  also  McMicken 
V,  United  States,  97  U.  S.  204,  217,  218. 

In  the  present  case,  it  is  true  that  the  statute  did  not  provide 
for  the  forfeiture  of  the  grant  on  failure  to  complete  the  whole 

of  the  road  within  the  five  years  ;  but  within  the 
anthoritiei.       principle  of  the  case  referred  to.  Congress  was  left 

free,  on  a  failure  of  the  grantee  to  do  any  of  the 
work  within  the  five  years,  to  impose  the  condition  it  did  upon 
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the  grant  of  the  lands.  As  was  said  in  Famsworth  v,  Minnesota 
&  Pacific  Railroad  Co.,  the  Act  having  made  the  construction 
of  the  whole  of  the  road  within  five  years  a  condition  precedent 
to  a  patent  for  any  of  the  land  granted,  no  conveyance  in  disre- 
gard of  that  condition  could  pass  any  title  to  the  company,  as 
was  held  in  Schulenberg  v.  Harriman,  21  Wall.  44.  It  follows 
that  Congress  had  the  power,  after  the  lapse  of  the  time  during 
which  the  right  to  any  conveyance  could  have  been  earned,  to 
impose  a  condition  upon  which  such  right  could  be  earned 
in  the  future.  The  application  by  the  petitioner  for  a  convey- 
ance or  patent  must  be  taken  as  an  assent  by  it  to  the  condition 
imposed  by  the  Act  of  1876. 

The  same  principle  was  applied  in  United  States  v,  Repen- 
tigi^y*  5  Wall.  211.  In  Railway  Co.  v,  Prescott,  16  Wall.  603, 
it  was  held  by  this  court,  that  the  twenty-first  section  of  the  Act 
of  July  2,  1864,  13  Stat.  365,  amendatory  of  the  Act  of  July  i, 
1862,  12  Stat.  489,  to  aid  the  Kansas  Pacific  Railway  in  the  con- 
struction of  its  road  by  the  grant  of  lands,  which  amendatory 
section  required  the  prepayment  of  the  cost  of  surveying, 
selecting,  and  conveying  the  lands,  required  the  prepayment  as 
to  lands  granted  by  the  original  Act,  as  well  as  to  those  granted 
by  the  amendatory  Act.  It  was  contended  by  counsel  in  that 
case,  that,  as  the  original  Act  required  no  such  prepayment,  the 
United  States  could  not,  in  disregard  of  the  statute  which  made 
the  grant,  anhex  new  conditions  to  it^by  a  subsequent  enact- 
ment. But  this  court  said  (p.  608),  "  We  are  of  opinion  that 
no  patent  could  rightfully  issue  in  any  case  until  the  cost  of 
survey  had  been  paid.  None  of  the  road  had  been  built  when 
the  amendatory  Act  was  passed.  No  right  had  vested  in  any 
tracts  of  land  ;  and  the  power,  as  well  as  intent,  of  Congress  to 
require  such  payment  cannot  be  contested." 

The  same  statutory  provisions  were  under  consideration  in 
Railway  Co.  v.  McShane,  22  Wall.  444.  In  that  case,  in  refer- 
ence to  the  provision  of  sect.  21  of  the  Act  of  1864,  this  court  said 
(p.  462),  "That  the  payment  of  these  costs  of  surveying  the 
land  is  a  condition  precedent  to  the  right  to  receive  the  title 
from  the  Government,  can  admit  of  no  doubt.  Until  this  is 
done,  the  equitable  title  of  the  company  is  incomplete.  There 
remains  a  payment  to  be  made  to  perfect  it.  There  is  something 
to  be  done,  without  which  the  company  is  not  entitled  to  a 
patent." 

This  view  was  affirmed  in  respect  to  like  statutory  provisions 
concerning  the  Northern  Pacific  Railroad  Company,  in  the  case 
of  Northern  Pacific  Railroad  Co.  v,  Traill  County,  115  U.  S.  600; 
s.  c,  25  Am.  &  £ng.  R.  R.  Cas.  364,  where,  by  an  Act  passed  in 
1870,  Congress  had  provided  that  before  any  land  granted  to  the 
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company  by  the  United  States  should  be  conveyed,  there  should 
first  be  paid  into  the  treasur-y  of  the  United  States  the  cost  of 
surveying,  selecting,  and  conveying  the  same. 

These  views  seem  to  us  to  be  decisive  in  the  present  case,  and 
the  judgment  of  the  Court  of  Claims  is  affirmed. 

Who  may  question  Validity  of  Land  Grant  assigned  by  Grantee  company. 
—  When  previously  Imperfect  Grant  acquires  Precision,  and  Attaches.— 
Where  lands  have  been  granted  in  prasenti  to  a  railway  company  to  aid  its 
construction,  and  Congress  afterwards  allows  the  erantee  to  assign  the  lands 
to  another  company,  the  Government,  but  not  the  latter  company,  might  have 
questioned  the  title  on  the  ground  that  the  grantee  has  failed  to  per&rm  the 
conditions  imposed  in  the  grant.  When  a  grant  of  lands  in  prasenti  is  made 
to  a  railway  company,  and  a  map  designating  the  route  is  filed  in  the  proper 
office,  title  to  the  lands,  previously  imperfect,  acquires  precision,  and  attaches 
to  the  lands.     Parker  v.  New  Orleans,  etc.,  R.  Co.,  33  Fed.  Rep.  693. 

Effect  on  Land  Grant  of  Amendment  to  Articles  of  Incorporation.  —  The 
original  articles  of  association  of  the  Southern  Pacific  Railroad  Company  of 
California  did  not  specify,  as  one  of  the  objects  of  the  incorporation,  the  con- 
struction of  a  line  of  railroad  from  Tehachapi  Pass  to  the  Colorado  River,  in 
the  southeastern  part  of  the  State  ;  but,  at  the  time  of  the  passage  of  the  Act 
of  Congress  of  1871,  incorporating  the  Texas  Pacific  Railroad  Company,  there 
was  in  force  the  Act  of  the  Legislature  of  California  of  March  i,  1870,  authoriz- 
ing any  corporation  then  existing,  or  thereafter  to  be  formed,  to  amend  its  arti- 
cles 01  association,  by  making  and  filing  amended  articles  in  the  same  office 
where  the  originals  were  filed  ;  also,  a  statute  authorizing  railroad  corporations 
to  consolidate  with  each  other.  And  the  articles  of  association  of  said  company 
were  amended  immediately  after  the  passage  of  the  Texas  Pacific  Act,  so  as 
to  embrace  the  road  therein  provided  for  m  the  objects  of  the  corporation, 
and  the  company  consolidated  with  other  companies  in  pursuance  of  the 
statute.  The  road  constructed  as  provided  for  in  the  Texas  Pacific  Act  was 
thereafter  completed  in  accordance  with  the  provisions  of  the  Act.  Held^ 
that  the  proceedings  were  valid,  and  the  road  afterwards  built  was  constructed 
in  pursuance  both  of  the  laws  of  California  and  of  the  Acts  of  Cong^ress, 
and  that  the  title  to  the  lands  granted  vested  in  the  Southern  Pacific  Railroad 
Company  of  California,  as  it  existed  after  the  amendment  of  its  articles  of 
association,  and  its  consolidation  with  other  roads.  Southern  Pac.  R.  Co.  v. 
Poole,  32  Fed.  Rep.  451. 

Effect  of  filing  Map  of  General  Location. —  The  filing  of  the  map  of  gen- 
eral location  of  the  line  of  the  road,  by  the  Southern  Pacific  Railroad  Com- 
pany of  California,  in  pursuance  of  the  Act  of  Congress,  inured  to  the  benefit 
of  the  Southern  Pacing  Railroad  Company  of  California,  as  it  existed  after 
its  consolidation,  and  the  amendment  of  its  articles  of  association,  as  the 
successor  in  interest  of  the  corporation,  as  it  existed  at  the  time  of  the  passage 
of  the  Act  of  Congress,  and  of  the  filing  of  said  map,  even  if  th^  two  cor- 
porations cannot  be  considered  as  technically  the  same  corporation.  Southern 
Pac.  R.  Co.  V,  Poole,  32  Fed.  Rep.  451. 

Grant  of  Right  of  Way  over  Public  Lands  authorizing  Company  to  take 
Materials  for  Construction.  —  The  Act  of  March  3,  1875  (18  Stat.  482),  grants 
the  rieht  of  way  to  certain  railway  companies  over  the  public  lands,  and 
authonzes  any  of  such  companies  **  to  take  "  the  material  necessary  for  the 
construction  of  its  road  from  the  public  lands  "  adjacent ''  to  the  line  thereof. 
Held^  (i)  That  the  Act  is  a  license  to  the  company  *'to  take"  the  material 
necessary  for  the  construction  of  its  road  without  application  to,  or  consent  of, 
any  officer  of  the  land  department,  and  that  such  department  has  no  authority 
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to  make  any  reflations  on  the  subject  of  such  license ;  (2)  If  the  company 
takes  such  material  from  the  public  lands  not  adjacent  to  the  line  of  its  road, 
or  takes  more  than  is  permitted  by  the  statute,  it  is  liable  to  the  United  States 
as  a  wrong-doer;  (3)  Any  person  who  has  a  contract  with  the  company  to 
build  its  road,  or  any  part  thereof,  or  to  furnish  material  therefor,  is,  without 
any  special  agreement  to  that  effect,  so  far  authorized  to  take  the  necessary 
material  from  the  public  land  the  same  as  said  company  might  do ;  (4)  If  a 
person  not  in  the  employment  of  the  company,  and  having  no  contract  there- 
with, cuts  timber  off  the  lands  adjacent  to  the  line  of  its  road,  and  the  com- 
pany acquires  the  same  for  the  purpose  of  constructing  its  road,  and  so  uses 
it,  neither  such  person  nor  company  is  liable  therefor  as  a  wrone-doer; 

(5)  The  license  to  take  material  for  the  construction  of  the  road  includes  the 
right  to  take  material  for  tlie  construction  of  station-buildings,  depots, 
machine-shops,    side-tracks,   turnouts,   and    water-stations,   and    the    like; 

(6)  Land  is  adjacent  to  the  line  of  the  road,  within  the  purpose  and  intent 
of  the  Act,  when,  by  reason  of  its  proximity  thereto,  it  is  directly  and  mate- 
rially benefited  by  the  construction  thereof.  United  ^tates  v.  Chaplin, 
31  Fed.  Rep.  890. 

Land  Grant  is  a  Contract  not  to  be  impaired.  —  Act  Tex.  Feb.  4,  1856, 
granting  the  Memphis,  El  Paso,  &  Pacific  Railroad  Company  all  vacant 
lands  within  eight  miles  of  the  extension  line  of  its  road,  upon  which  the 
company  invested  its  money,  is  a  contract  within  the  protection  of  that  clause 
of  the  United  States  Constitution  prohibiting  a  State  from  passing  any  law 
impairing  the  obligation  of  contracts,  and  was  therefore  not  anected  by  Const. 
Tex.  1869,  art.  10,  §  5,  declaring  said  lands  open  to  purchasers,  settlers, 
locators,  and  holders  of  genuine  certificates.  Houston  &  Texas  Cent.  R.  Co. 
T/.  Texas  &  Pac.  R.  Co.  (Tex.),  8  S.  W.  Rep.  498. 

What  is  Sufficient  Designation  under  Land  Qrant  Act.  —  A  designation  of 
lands  under  Act  Tex.  Feb.  4,  1854,  incorporating  the  Memphis,  EI  Paso,  & 
Pacific  Railroad  Company,  and  granting  it  all  vacant  lands  within  eight  miles 
on  each  side  of  the  extension  line  of  its  road,  is  sufiiicient  which  describes 
the  line  of  the  road  as  extending  from  a  given  point,  a  certain  course  and 
distance,  to  another  point,  and  anords  all  information  necessary  for  the  exact 
location  of  the  line,  though- no  actual  survey  was  made,  under  sect.  15  of 
said  Act,  which  provides  that  all  the  vacant  public  land  within  eight  miles  of 
each  side  of  the  extension  line  of  said  road  shall  be  exempt  from  location 
or  entry  from  and  after  the  time  when  such  line  shall  be  designated  by  survey, 
recognition,  or  otherwise.  Houston  &  T.  C.  R.  Co.  v.  Texas  &  P.  R.  Co. 
(Tex.),  8  S.  W.  Rep.  498. 


Cincinnati,  Hamilton,  &  Indianapolis  R.  Co. 

V, 

Clifford. 

(Indiana  Supreme  Court,  Feb.  28,  1888.) 

Amendatory  Act  requiring  Construction  of  Railroad  within  Certain  Time. 
—  Validity.!— where  an  original  Act  incorporating  a  railroad  company,  and  an 
amendatory  Act  requiring  it  to  commence  the  construction  of  the  road  within 
four  years,  and  to  complete  it  within  ten,  are  both  passed  at  the  same  session 
of  the  Legislature,  with  an  interval  of  four  days  elapsing  between  them,  and 
33  A.&.  E.  R.  Cas.— 6. 
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there  is  no  acceptance  of  the  provisions  of  the  origioal  Act^  nor  any  rights 
acquired  under  it  during  the  interval,  the  amendatory  Act  is  valid. 

Failure  to  complete  Railroad  In  Time  required.  —  Private  Party  cannot  take 
Advantage  of.  —  Thirty-six  years  after  the  expiration  of  the  time  fixed  for 
the  completion  of  a  railroad,  the  plaintiff,  in  a  possessory  action  hroogbt 
for  a  strip  of  ground  over  which  the  road  had  been  constructed,  cannot  avail 
himself  of  the  failure  of  the  corporation  to  complete  its  railroad  within  the 
time  required  by  an  Act  amending  its  Act  of  incorporation. 

Entry  by  Railroad. —  Remedy. — Change  of  Statute. — An  entry  made  by  a 
railroad  company  upon  land  after  the  chan&;e  of  a  statute  must  be  governed 
by  the  statute  as  it  existed  at  the  time  of  the  entry.  So  far  as  the  remedy  is 
concerned,  the  law  then  in  force  rules  the  case. 

Bill  of  Exceptions.  —  Act  of  Incorporation.  —  An  Act  of  incorporation 
declared  to  be  a  public  one  need  not  be  incorporated  in  a  bill  of  exceptions. 
The  public  laws  of  the  State  are  before  its  courts  without  being  pleaded  or 
inserted  in  a  record. 

Survey  doee  not  show  Acquiescence  in  Entry.  —  The  fact  that  a  survey  was 
made  on  a  person's  land  by  a  railroad  company  does  not  establish  his  acqui- 
escence in  an  entry  by  the  railroad  for  the  purpose  of  constructing  its  road. 

Appeal  from  a  judgment  of  the  Fayette  Circuit  Court,  Swift, 
J.,  against  the  defendant  in  a  possessory  action  to  recover  land. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

R,  D.  Marshall  and  W,  C  Forrey  for  appellant. 

Reuben  Conner  and  Hyatt  Z.  Frost  for  appellee. 

R,  D,  Marshall  for  appellant  in  reply. 

Elliott,  J.  —  The  appellee  in  his  complaint  asserts  a  right  to 
the  possession  of  120  acres  of  land,  and  avers  that  the  appellant 
has  possession  of  it  without  right.  The  complaint  seeks  posses- 
sion of  the  land,  and  not  compensation,  except  in  so 
^  **  far  as  damages  are  an  incident  of  the  right  of  pos- 
session. The  action  must  therefore  be  treated  as  purely  a 
possessory  one  ;  and  on  that  theory,  we  must  examine  and  decide 
all  the  questions  presented  by  the  record. 

The  second  paragraph  of  the  answer  of  the  appellant  alleges, 
that  on  the  eleventh  day  of  February,  1848,  the  General  Assembly 
passed  an  Act  incorporating  the  Junction  Railroad  Company,  and 
authorizing  it  to  construct  a  railroad  from  Indianapolis,  Ind., 
to  Hamilton,  O. ;  that  it  located  its  road  through  the  appellee's 
land  soon  after  the  Act  was  passed,  and,  pursuant  to  the  power 
conferred  by  its  charter,  took  a  strip  of  ground  one  hundred  feet 
in  width  ;  that  the  Junction  Railroad  Company  and  the  appellant, 
as  its  successor,  have  since  been  in  possession  ;  that  the  appellee 
had  full  knowledge  of  the  entry  and  seizure,  and  did  not  file  any 
claim  for  damages  as  required  by  the  charter  of  the  corporation. 

To  this  answer  the  appellee  replied  these  facts  :  The  General 
Assembly,  on  the  fifteenth  day  of  February,  1848,  passed  an  Act 
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requiring  the  Junction  Railroad  Company  to  commence  the  con- 
struction of  its  railroad  within  four  years  from  that  date,  and  to 
complete  it  within  ten.  Neither  the  Junction  Railroad  Com- 
pany, nor  the  appellant  as  its  successor,  did  begin  the  construc- 
tion of  the  railroad  within  ten  years.  The  entry  was  not  made 
until  1867.  No  compensation  was  paid  the  appellee  by  either 
of  the  corporations. 

The  contention  of  appellant's  counsel  is,  that  the  reply  is  bad, 
for  the  reason  that  the  amendatory  Act  of  Feb.  15,  1848,  is  in 
conflict  with  the  Constitution. 

The  general  rule  undoubtedly  is,  that  after  vested  rights  have 
been  acquired,  the  charter  of  a  corporation  cannot  be  so  amended 
as  to  impair  those  rights  unless  the  power  to  amend  or 
repeal  is  expressly  reserved.    The  rule  that  a  charter  j^j^^,^ 
granted  to  a  private  corporation  is  a  contract,  has  a 
firm  place  in  our  jurisprudence;   and  to  that  rule  courts  must 
yield.     But  in  stating  the  general  rule,  and  affirming  its  validity, 
we  do  not  decide  the  question  which  here  faces  us.     An  element 
enters  here  not  usually  found  in  the  adjudged  cases.     The  origi- 
nal Act  and  the  amendatory  Act  were  passed  at  the  same  session 
of  the  General  Assembly.     An  interval  of  only  four  days  elapsed 
between  the  adoption  01  the  original  Act  and  the  adoption  of  the 
amendatory  Act.     There  was  no  acceptance  of  the  original  Act, 
and  no  rights  were,  so  far  as  the  record  discloses,  acquired  under 
it  prior  to  the  passage  of  the  Act  amending  it. 

Our  conclusion  upon  this  point  is,  that  where  the  original  and 
amendatory  Acts  are  both  passed  at  the  same  session,  with  an 
interval  of  four  days  elapsing  between  them,  and  there  is  no 
acceptance  of  the  provisions  of  the  original  Act,  nor  any  rights 
acquired  under  them  during  that  interval,  the  amendatory  Act 
is  valid. 

The  rule  forbidding  the  amendment  or  repeal  of  charters 
granted  to  private  corporations  rests  upon  the  theory  that  vested 
rights  will  be  destroyed,  and  the  obligations  of  a  contract  im- 
paired, by  the  amendment  or  repeal.  At  the  foundation  of  the 
rules  is  the  assumption  that  the  charter  is  a  contract.  With 
the  fall  of  this  assumption  falls  the  rule.  This  assumption  must 
fall  unless  there  be  present  the  elements  of  a  contract.  The 
absence  of  these  elements  saps  the  foundation,  which  alone  gives 
support  to  the  rule.     In  this  case  those  elements  are  absent. 

Much  older  and  quite  as  well  settled  as  the  rule  prohibiting 
the  repeal  of  charters,  is  the  rule  that  private  organizations  can- 
not be  compelled  to  accept  a  charter.  No  association  can  be 
created  into  a  private  corporation  by  the  Act  of  the  Legisla- 
ture alone.  Public  corporations  may  be  created  by  the  Legislature 
without  the  consent  of  the  corporators;  private  corporations 
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cannot  be  so  created.  Acts  constituting  an  acceptance  must  be 
performed  before  the  Act  of  the  Legislature  is  transformed  into 
a  contract.  Until  there  is  an  acceptance,  either  by  express 
words  or  by  conduct,  the  Act  of  the  Legislature  is  nothing  more 
than  a  mere  proposition.  Through  all  the  law  of  contracts  runs 
the  principle  that  a  proposition  may  be  modified  or  withdrawn 
before  it  is  accepted.  This  principle  applies  to  propositions  from 
the  sovereign  as  well  as  from  the  citizen.  In  support  of  our  con- 
clusion, we  refer  to  State  v,  Dawson,  i6  Ind.  40 ;  Field,  Corp. 

§  30. 

We  are,  however,  unable  to  find  any  principle  upon  which  the 
appellee  can  take  advantage  of  the  failure  of  the  corporation  to 

commence  or  complete  its  road  within  the  time  pre- 
nifijir^d^M.  scribed  by  the  Act  of  Feb.  15,*  1848.  The  lapse  of 
useoffaiinre  time,  and  the  intervention  of  other  rights  than  those 
of  corpormtion  of  the  corporation,  make  it  doubtful  whether  the  State 
road^irtuae.     ^ould  take  away  the  corporate  rights  of  the  successor 

of  the  original  corporation ;  but,  however  this  may 
be,  a  private  citizen  cannot  accomplish  that  object  by  a  posses- 
sory action.  It  was  more  than  thirty  years  after  the  expiration 
of  the  time  fixed  for  the  completion  ot  the  railroad  before  the 
right  of  the  appellant  was  assailed.  We  are  entirely  clear  that 
the  appellee,  at  least,  cannot  avail  himself  of  the  failure  of  the 
corporation  to  complete  its  railroad,  and  wrest  from  it  the  pos- 
session of  the  strip  of  land  occupied  by  it  for  the  purpose  of 
maintaining  and  operating  its  railroad.  Even  had  there  been 
no  acquiescence  on  the  part  of  the  appellee  or  the  State,  the 
former  could  not  have  availed  himself  of  the  failure  of  the  cor- 
poration to  perform  its  duty.  That  duty  was  owing  to  the  State, 
and  not  to  individuals ;  and  the  State  alone  has  the  right  to  en- 
force that  duty,  or  sue  for  its  breach.  It  would  be  subversive  of 
principle,  and  productive  of  great  evil,  to  permit  private  citizens 
to  ijpcover  possession  of  land,  and  thus  break  the  line  of  a  rail- 
road engaged  in  the  public  service,  upon  the  ground  that  the 
corporation  had  not  done  what  the  law  required  it  to  do,  unless 
what  it  was  required  to  do  affected  private  rights.  Principle  and 
authority  are  against  the  appellee  upon  this  point.  Logan  v. 
Vernon,  G.,  &  R.  R.  Co.,  90  Ind.  552 ;  s.  c,  14  Am.  &  Eng.  R.  R. 
Cas.  43,  and  cases  cited.     Jussen  v.  Lake  County,  95  Ind.  576. 

It  would  be  strange  indeed  if  a  citizen  could  bring  an  action 
in  ejectment,  and,  upon  the  ground  that  the  corporation  had  not 
performed  a  duty  due  from  it  to  the  State,  wrest  from  it  a  strip 
of  ground  forming  part  of  its  roadway,  and  acquired  by  it  under 
color  of  authority  conferred  by  its  charter.  Our  argument,  it  is 
true,  proceeds  upon  the  assumption  that  the  duty  enjoined  by 
the  amendatory  Act  was  owing  to  the  State,  but  the  assumption 
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is  SO  plainly  just  that  it  cannot  be  controverted.  All  that  need 
be  done  to  establish  it  is  to  affirm  what  no  one  will  deny,  —  that 
so  far  as  concerned  any  private  rights,  except  those  of  the  corpo- 
ration, the  Legislature  might  at  any  time  have  relieved  the  cor-' 
poration  from  the  duty,  enjoined  by  that  Act,  of  completing  its 
road  within  ten  years  from  the  passage  of  the  law.  If  it  could 
do  this,  then  it  is  perfectly  clear  that  no  citizen  had  any  private 
right  that  could  constitute  the  foundation  of  an  action ;  for,  if  he 
had,  the  Legislature  could  not  take  it  from  him.  Doubtless 
private  rights  may  be  granted  land-owners  by  a  corporate  charter, 
but  no  such  rights  are  created  by  the  amendatory  Act  of  Feb.  15, 
1848. 

The  reply  is  not  made  good  by  the  allegation  that  neither  the 
appellant  nor  its  predecessor  begun  the  construction  of  a  railroad  ' 
within  four  years  after  the  passage  of  the  amendatory  Act,  nor 
is  it  made  good  by  the  allegation  that  the  railroad 
was  not  constructed  within  ten  years  from  that  time,  ^•w  ®' 
But  we  think  it  may  be  sustained  on  other  grounds.  Leguuure 
The  answer  pleads  as  a  defence  the  failure  of  the  Taiw. 
appellee  to  demand  compensation  in  the  manner 
prescribed  by  the  charter  of  the  Junction  Railroad  Company. 
This  is  the  theory  of  the  pleading.  There  is  no  claim  of  license, 
nor  any  claim  that  compensation  was  paid  ;  the  sole  claim  is,  that 
there  can  be  no  recovery,  because  the  land-owner  did  not  file  his 
claim  for  compensation  with  the  secretary  of  the  corporation, 
as  the  special  charter  provided.  We  are  strongly  impressed  with 
the  belief  that  the  answer  is  bad,  for  we  cannot  perceive  upon 
what  principle  a  right  of  entry  could  accrue  before  payment  or 
tender  of  compensation.  This,  as  it  seems  to  us,  was  a  con- 
dition precedent,  which  it  was  beyond  the  legislative  power  to 
exempt  the  corporation  from  performing.  But,  waiving  the  ques- 
tion of  the  sufficiency  of  the  answer,  and,  for  the  purpose  of  this 
discussion,  conceding  its  sufficiency,  we  adjudge  the  reply  to  be 
good.  We  rest  our  conclusion  on  the  fact  that  the  reply  avers 
that  there  was  no  entry  until  1867.  So  far  as  the  remedy  is 
concerned,  the  law  then  in  force  rules  the  case.  The  principle 
is  well  settled  that  a  remedy  may  at  any  time  be  changed  by  the 
Legislature.  A  change  in  the  form  of  the  remedy  is  not  an 
encroachment  upon  a  vested  right,  for  the  plain  reason  that  no 
one  can  have  a  vested  right  in  a  remedy.  In  this  instance  there 
was  a  change,  both  by  the  Legislature  and  by  the  Constitution 
of  185 1,  in  the  form  of  the  remedy.  Indeed,  it  may  well  be 
doubted  whether,  under  the  present  Constitution,  there  can  be  a 
special  remedy  where  the  right  is  a  general  one.  It  is,  however, 
only  necessary  for  us  to  decide  that  there  was  a  change  in  the 
remedy,  and  that  the  Legislature  had  the  constitutional  power 
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to  make  the  change.  In  Maynes  v,  Moore,  i6  Ind.  Ii6,  the 
court  quoted  with  approval  Judge  Story's  statement,  that  "no 
one  will  doubt  that  the  Legislature  may  vary  the  nature  and 
extent  of  remedies,  so,  always,  that  a  substantial'remedy  exists." 
In  many  cases  this  rule  has  been  asserted  and  enforced  By 
other  courts  it  is  recognized,  and  by  them  it  has  been  applied  to 
such  cases  as  this.  McCrea  v.  Port  Royal  R,  Co.,  3  S.  C.  381  \ 
s.  c,  16  Am.  Rep.  729;  Baltimore  &  S.  R.  Co.  v,  Nesbit,  51 
U.  S.  (10  How.)  395  ;  Spring  Valley  Water  Works  Co.  v.  Schottler, 
no  U.  S.  347 ;  s.  c,  2  Am.  &  Eng.  Corp.  Cas.  122 ;  Long's  App. 
%j  Pa.  1 14 ;  State  v,  Weldon,  47  N.  J.  L.  59 ;  s.  c,  54  Am.  Rep.  1 14 
'  If  the  appellee,  under  the  law  as  it  existed  at  the  time  of  the 
entry  on  his  land,  had  a  right  to  sue  for  possession,  the  provision 

in  the  charter  of  1848  ceased  to  be  exclusive,  even  if 
^Ti**'  t  ^^  *^^^  possessed  that  character.  The  remedy  at  the 
WM  made  ui^  time  the  entry  was  made  may  be  invoked,  for  it  was 
be  iBToked.       then  that  the  cause  of  action  accrued.     The  law  then 

in  force  authorized  an  action  for  possession.  The 
law  as  it  then  was,  and  still  is,  may  be  thus  stated  :  When  a  rail- 
road corporation  enters  upon  land  without  right,  it  is  a  trespasser; 
and  an  action  may,  if  reasonably  prosecuted,  be  maintained 
against  it  to  recover  damages  resulting  from  the  trespass.  If 
the  entry  is  without  right,  and  possession  is  wrongfully  withheld, 
an  action  for  possession  will  lie,  unless,  by  some  act  or  some  omis- 
sion, the  land-owner  has  precluded  himself  from  asserting  his  right 
to  possession.  The  counsel  for  appellant  is  therefore  in  error  in 
assuming  that  the  only  remedy  of  the  land-owner  is  that  giyen  by 
statute.  He  is  not  confined  to  that  remedy,  but,  in  the  proper 
case,  may  prosecute  an  action  for  damages  or  for  possession.  In- 
diana, B.,  &  W.  R.  Co.  V.  Allen,  12  West.  Rep.  887,  and  cases  cited; 
Indiana,  B.,  &  W.  R.  Co.  v,  Allen,  12  West.  Rep.  910;  Midland 
R.  Co.  V.  Smith,  12  West.  Rep.  699;  Pittsburgh,  Ft.  W.,  &  C. 
R.  Co.  V.  Swinney,  97  Ind.  586,  and  cases  cited.  The  general 
right  to  maintain  ejectment  exists  in  all  such  cases,  but  it  is  a 
right  that  may  be  lost  by  acquiescence,  and  perhaps  in  other 
ways. 

The   appellee's   counsel   insist   that  we   cannot   consider  the 
question  sought  to  be  presented  on  the  instructions,  because 

the  evidence  is  not  in  the  record.  In  support  of  this 
Act  need  not     general  proposition,  it  is  said  that  the  Act  of  1848  is 

exceptions!''      ^^^  '^  ^^^  ^^^'  ^^  exceptions,  although  referred  to  by 

the  bill.  This  proposition  is  not  tenable.  That  Act 
is  declared  to  be  a  public  one,  and  there  was  therefore  no  neces- 
sity for  incorporating  it  in  the  bill  of  exceptions.  The  public 
laws  of  a  State  are  before  its  courts,  without  being  pleaded  or 
inserted  in  a  record. 
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A  much  more  formidable  reason,  however,  is  adduced  in  sup- 
port of  this  general  position,  and  authorities  are  cited  that  sustain 
it.     We  are  referred  to  the  record,  showing  that  an  ^^^.^.. 
exhibit  was  introduced  in  evidence ;  and  it  is  ^Iso  atttdied  to 
shown  that  this  exhibit  is  not  in  the  bill  of  excep-  wcord  aot 
tions.     We  cannot  ignore  the  fact  that  there  was  an  *■  '*"  ®' 
exhibit  put  in  evidence,  for  the  record  expressly  de-  ****' 
clares  that  it  was ;  nor  can  we  overlook  the  fact,  so  strongly 
pressed  upon  our  attention,  that  the  exhibit  thus  made  an  instru- 
ment of  evidence  is  not  properly  in  the  record.     If  it  had  not 
been  put  in  evidence,  although  referred  to  by  the  witnesses,  a 
different  question,  requiring  a  different   ruling,  would   be  pre- 
sented ;  but  it  was  put  in  evidence.     It  is  true  that  there  is  an 
exhibit  attached  to  the  record,  but  it  is  not  in  the  bill,  nor  is 
provision  made  for  it  by  the  words  "here  insert ;"  it  only  appears 
as  a  paper  attached  to  the  record,  and  appears,  too,  after  the  cer- 
tificate of  the  clerk.     The  authorities  settle  this  question  against 
the  appellant,  and  we  must  yield  to  them.     Irwin  v.  Smith,  72 
Ind.  482,  486,  487,  and  cases  cited ;  Chambers  v.  Butcher,  82 
Ind.  508 ;  Sanders  v.  Farrell,  83  Ind.  28,  and  cases  cited  ;  Brehm 
V.  State,  90  Ind.   140 ;   Cincinnati,  H.,  &   I.   R.  Co.  v,  Butler, 
103  Ind.  31-36;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  262;  Marshall 
V.  State,  107  Ind.  173,  176. 

We  cannot  say  that  the  instructions  were  not  proper  under  a 
state  of  facts  relevant  and  material  under  the  pleadings  ;  and  we 
cannot,  in  the  absence  of  the  evidence,  examine  them 
for  any  other  purpose.     It  has  long  been  the  rule  in  ^'^mj"^"** 
this  State,  that,  if  the  evidence  is  not  in  the  record,  exeeptioni. 
the  court  will  not  reverse,  if,  upon  any  supposable  ^«  wTerwa. 
state  of  facts  relevant  to  the  issue,  the  rulings  of  the 
court  were  right.     Hunt  v,  Adamson,  2  Ind.  641  ;   Baltimore, 
O.,  &  C.  R.  Co.  V.  Rowan,  104  Ind.  88 ;  s.  c,  23  Am.  &  Eng. 
R.  R.  Cas.  390,  and  cases  cited. 

The  claim  of  appellant,  that  it  is  entitled  to  judgment  on  the 
answers  of  the  jury  to  interrogatories,  cannot  be  sustained.     It 
is  well  settled  that  the  judgment  must  go  upon  the 
general  verdict,  and  not  upon  the  answers,  unless  J«<'»«e'>*^»"«t 
there  is  an  irreconcilable  conflict  between  them.     It  eniTerdict. 
is  equally  well  settled  that  no  presumption  will  be 
indulged  in   aid   of   the   answers ;   but,   on   the   contrary,   that 
reasonable  intendments  will  be  made  in  favor  of  the  general 
verdict.    Greenfield  v.  State,  12  West.  Rep.  713,  and  cases  cited  ; 
Chicago  &  E.  I.  R.  Co.  v.  Ostrander ;  s.  c,  32  Am.  &  Eng.  R.  R. 
Cas.  361,  and  cases  cited;  Rice  v.  Evansville,  108  Ind.  7,  and 
cases  cited 

If   the  .answers  of   the  jury  showed   that  the  appellee  had 
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acquiesced  in  the  occupancy  and  use  of  his  land  for  a  con- 
racttiut  siderable   period,   and   until    after   the    public    had 

sarTeywtt  acquired  rights,  we  should  hold  that  he  could  not 
made  win  not  maintain  this  action.  Indiana,  B.,  &  W.  R.  Co.  v, 
r^^eMence      Allen,  stipra^  and  cases  cited ;  Mills,  Em.  Dom.  140. 

But  the  answers  do  not  show  that  there  was  ever  any 
railroad  constructed  on  the  appellee's  land ;  much  less  do  they 
show  any  acquiescence.  It  is  true  that  they  show  that  a  survey 
was  made,  but  it  is  well  settled  that  an  entry  for  that  purpose 
does  not  entitle  the  owner  to  maintain  an  action.  From  such  an 
entry  no  right  of  action  accrues.  Mills,  Em.  Dom.  2d  ed.  §  36. 
But  if  they  did  show  an  entry,  it  would  not  be  enough,  for  it 
must  further  be  shown  that  there  was  a  use  and  an  acquiescence. 
It  is  true,  also,  that  the  answers  show  the  use  of  lands  near 
those  of  the  appellee,  but  they  show  no  such  use  of  appellee's 
land.  The  truth  is,  that  the  interrogatories  were  framed  upon 
the  theory  that  the  failure  to  demand  compensation  in  the 
manner  prescribed  by  the  Act  of  1848  deprived  the  appellee, 
both  of  his  land  and  his  right  to  compensation ;  and  the  answers 
elicited  do  not  state  facts  sustaining  the  theory  of  acquiescence 
now  put  forward  by  the  appellant's  counsel.  If  the  original 
theory  had  been  sound,  the  answers  might  have  been  of  benefit 
to  the  appellant ;  but  it  is  not,  and  the  answers  do  not  sustain 
the  theory  now  advanced. 

The  verdict  of  the  jury  reads  thus  :  "We  the  jury  find  for  the 
plaintiff,   and  assess  his  damages   at   $42."      The   appellant's 

counsel  insist  that  this  verdict  is  insufficient,  and 
tweeiTMiorBt  ^^^  ^^  motion  for  a  venire  de  novo  should  have  been 
ofUnddftimed,  Sustained.  We  so  hold.  There  is  some  conflict  in 
and  that  hown  the  authorities  as  to  whether  the  verdict  should  pre- 
to  be  In  MB-  scribe  the  property  in  ordinary  possessory  actions. 
p3iIl»J        Sedg.  &  W.  Land  Titles,  §§  497,  498.     We  do  not, 

however,  enter  this  field  of  conflict,  for  the  reason 
that  the  case  before  us  presents  unusual  features.  The  complaint 
claims  title  to  120  acres  of  land,  but  the  other  pleadings  show 
that  only  a  narrow  strip  is  in  controversy.  This  appears  also 
from  the  answer  to  the  interrogatories.  It  was  legally  impos- 
sible, therefore,  for  the  court  to  render  the  proper  judgment,  and 
a  verdict  not  sufficient  for  this  purpose  must  be  set  aside.  The 
Code  provides  that  the  judgment  *•  shall  conform  to  the  verdict," 
and  that  it  "shall  clearly  specify  the  relief  granted."  Rev.  Stat. 
1 88 1,  §§  564-579.  In  a  case  like  this,  these  requirements  of  the 
law  cannot  be  carried  into  effect  unless  the  verdict  describes 
the  property.  This  objection  is  not  answered  by  the  cases  which 
hold  that  where  the  defendant  appears  and  answers  he  admits 
that   he  was  in  possession  of  the   land  claimed.      Holman   v. 
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Elliott,  86  Ind.  233  ;  Voltz  v,  Newbert,  17  Ind.  187.  These  cases 
simply  enforce  a  plain  statutory  provision,  but  they  do  not  meet 
the  question  here  presented.  The  question  here  is,  What  must 
the  verdict  contain  in  order  to  enable  the  court  to  pronounce 
judgment  upon  it  .^  In  pronouncing  judgment,  the  court  must 
look  to  the  pleadings  and  other  parts  of  the  record,  as  well  as 
to  the  verdict ;  and,  unless  the  verdict  authorizes  the  court  to 
specify  the  relief  granted,  it  cannot  be  sufficient.  We  are  unable 
to  perceive  how  it  is  possible  to  specify  the  relief  which  the 
record  requires,  without  a  more  definite  verdict. 

The  provision  of  the  Code  referred  to  in  the  cases  cited  does 
not,  in  reality,  apply  directly  to  the  verdict,  although  it  may  do 
so  incidentally ;  for  it  simply  declares  that  "  where 
the  defendant  makes  defence,  it  shall  not  be  neces-  5*rt.  laiwof 
sary  to  prove  him  m  possession  of  the  premises,     directly  to 
Rev.   Stat.    1881,  §    1056.      This   provision   applies  eridenee. 
directly  to  the  evidence,  and  it  is  only  by  construc- 
tion that  it  can  be  made  to  do  more.     We  do  not  believe  any 
principle  will  justify  us  in  extending  it  beyond  matter  of  evidence 
in  such  a  case  as  that  before  us,  if,  indeed,  it  be  proper  to  do 
so  in  any  case. 

One  great  requisite  of  a  judgment  in  an  action  for  the  pos- 
session of  land  is,  that  the  description  shall  be  so  specific  as  to 
enable  the  sheriff  to  put  the  plaintiff  in  possession.  Loard  v. 
Philips,  4  Sneed  (Tenn.),  566.  It  is  difficult  to  perceive  how  a 
judgment  could  be  framed  upon  a  verdict  such  as  that  before  us, 
that  would  enable  the  sheriff  to  do  this  ;  and,  if  no  such  judg- 
ment can  be  framed,  then  the  verdict  must  be  defective,  for  the 
judgment  must  follow  the  verdict.  Baughan  v,  Baughan,  12 
West.  Rep.  925.  We  can  see  no  escape  from  the  conclusion, 
that  the  verdict,  as  the  record  presents  this  particular  case,  is 
radically  defective. 

Judgment  reversed,  with  instructions  to  sustain  the  motion  for 
a  venire  de  novo. 


Charters  of  Corporations  may  be  amended  by  Special  Acts.  —  Hodges 
-v,  Baltimore,  etc.,  R.  Co.,  10  Am.  &  Eng.  R.  R.  Cas.  270. 

Cause  of  Forfeiture  cannot  be  talcen  advantage  of  collaterally.  —  Nothing 
IS  better  settled  than  that  a  cause  of  forfeiture  of  a  charter  or  franchise  can- 
not be  taken  advantage  of  in  a  collateral  proceeding.  Logan  i/.  Vernon,  14 
Am.  &  Eng.  R.  R.  Cas.  440 ;  Attorney  Gen'l  ?/.  Chicago,  etc.,  R.  Co.,  26  Am. 
&  Eng.  R.  R.  Cas.  428;  Stults  v.  East  Brunswick,  etc.,  Turnpike  Co.,  17  Am.  & 
Eng.  Corp.  Cas.  232 ;  State  v.  Woodward,  4  Am.  &  Eng.  Corp.  Cas.  53. 

Unauthorized  Preliminary  Survey  confers  no  Rights  as  to  Location  of 
Road. —  New  Brighton,  etc.,  R.  Co.  v,  Pittsburgh,  etc.,  R.  Co.,  25  Am.  &  Eng. 
R.  R.  Cas.  158  n. 

When  Entry  on  Land  will  be  restrained  by  an  Injunction.  —  Entering  upon 
land,  and  removing  soil  from  one  portion  thereof  to  another,  and  proceeding 
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to  grade  for  a  railroad  track,  and  threatening  to  complete  the  construction 
of  the  track  thereon,  present  such  a  case  of  threatened  irreparable  injury  ta 
the  freehold  and  of  tlie  possibility  of  a  multiplicity  of  suits  for  each  trespass 
committed  by  the  movement  of  trains,  as  will  warrant  the  issuance  of  an 
injunction  to  restrain  such  acts  pending  legal  proceedings  for  a  determina- 
tion of  the  title  to  the  land.  Newall  v.  Sta£Eordville  Gravel  Co.,  ii  Cent 
Rep.  606. 


Indiana,  Bloomington,  &  Western  "SL  Co. 

V. 

McBroom. 

{Indiana  Supreme  Courts  March  10,  1888.) 

Railroad  Qrade. —  Notice  to  Purchaser.  —  A  prospective  purchaser  of  land 
upon  which  a  grade  for  a  railroad  is  constructed  is  warned  thereby  that  there 
is  some  claim  of  right,  and  if  he  fails  to  make  proper  inquiry  he  buys  at  his 
peril. 

Ejectment.  —  Acquiescence. —  A  railroad  was  completed  in  1870  upon  the 
grade  seen  by  a  purchaser  at  the  time  he  bought  the  land  in  1859,  ^^^  there 
was  acquiescence  until  March,  1886.  Held^  that  there  can  be  no  recovery  in 
ejectment  against  the  railroad  company,  although  its  deed  was  not  recorded 
until  twelve  years  after  the  plaintiff^s  purchase. 

Appeal  from  a  judgment  of  the  Warren  Circuit  Court,  Snyder^ 
J.,  against  defendant  in  an  action  in  ejectment.     Reversed. 
The  facts  are  stated  in  the  opinion. 

Nebker  &  Dochtemian  and  C.  W.  Fairbanks  for  appellant. 
No  brief  for  appellee. 

Elliott,  J. —  In  January,  1855,  Eli  Wood  was  the  owner  of  the 
strip  of  land  of  which  the  appellee  seeks  to  secure  possession 

by  ejecting  the  appellant.  On  that  day  Wood  con- 
veyed the  land  to  the  Newcastle  &  Danville  Railroad 
Company.  This  deed  was  not  recorded  until  Sept.  13,  1872; 
and  before  that  time,  July  25,  1859,  Wood  conveyed  the  tract 
of  land  through  which  the  strip  runs,  to  the  appellee.  Work 
was  done  —  by  cutting  trees  and  the  like — on  the  strip  of  ground 
embraced  in  Wood's  deed  to  the  railroad  company  as  early,  at 
least,  as  November,  1857.  The  appellant  succeeded  to  thfe  rights 
acquired  by  the  Newcastle  &  Danville  Railroad  Company,  and 
it  completed  and  equipped  its  railroad  from  Indianapolis,  Ind.,  to 
Peoria,  111.,  in  the  year  1870,  and  has  operated  it  since. 

The  appellee,  in  his  testimony,  says,  "At  the  time  that  Wood 
conveyed  to  me,  there  was  a  strip  cut  through  the  timber,  and 
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there  were  ditches.     I  had  no  doubt  but  this  work  was  grade  for  a 
railroad." 

We  regard  it  as  quite  clear,  that,  upon  the  uncontroverted  facts, 
the  appellee  has  no  right  to  recover  possession  of  the  land ;  and 
that  is  the  question  before  us,  for  we  are  not  met  with  any  ques- 
tion as  to  his  right  to  recover  compensation. 

At  the  time  he  bought  the  land  he  knew  that  the  grade  for  a 
railroad  track  was  constructed,  and  this  was  sufficient  to  put  him 
upon  inquiry.    Paul  v,  Connersville  &  N.  J.  Co.,  51 
Ind.  527;   Jeffersonville,  M.,  &  I.  R.  Co.  v,  Oyler,  Gr.de  wm 
60  Ind.  383.     A  person  who  is   about  to  purchase  Ja*j!^JJr. 
land  upon  which  a  grade  for  a  railroad  is  constructed, 
is  warned  that  there  is  some  claim  of  right ;  and,  if  he  fails  to  make 
proper  inquiry  as  to  the  nature  of  the  claim,  he  buys  at  his  peril. 
A  man  cannot  buy  property  where  there  are  facts  known  to  him 
sufficient  to  put  him  upon  inquiry,  and  hold  it  free  from  prior 
•  claims  or  equities,  of  which  due  inquiry  would  have  given  him 
information.     Wilson  t/.  Hunter,  30  Ind.  472  ;  Singer  z;.  Scheible, 
109  Ind.  575. 

This  familiar  and  long-settled  rule  is  thus  well  stated  in  a  re- 
cent case:  "A  party  in  the  possession  of  certain  information 
will  be  charged  with  a  knowledge  of  the  facts  which  an  inquiry 
suggested  by  such  information,  prosecuted  with  due  diligence, 
would  have  disclosed  to  him."     Ellis  v,  Horrman,  90  N.  Y.  473. 

But  in  this  case  we  have  the  further  fact,  that  the  railroad  was* 
completed,  upon  the  grade  seen  by  the  appellee  at  the  time  he 
bought  the  land  in  1859,  ^s  early  as  1870,  and  that 
there  was  acquiescence  until  March,  1886,  when  this  dSwIucirim. 
action  was  brought.    The  law  is  decisively  against  the 
appellee.      Cincinnati,  H.,  &  I.  R.  Co.   v.  Clifford,  ante  p.   8  ;. 
Indiana,  B.,  &  W.  R.  Co.  v,  Allen,  12  West.  Rep.  887;  Mid- 
land R.  Co.  V,  Smith,  Id.  699;  Evansville  &  T.  H.  R.  Co.  v, 
Nye,  Id.  727. 

Judgment  reversed. 

Purchaser  of  Land  on  which  Railroad  Crade  it  constructed  is  put  upon* 
Inquiry.  —  A  railway  company  entitled  by  contract  to  a  deed  for  a  definite 
strip  of  ground  for  a  right  of  way,  completed  its  track  along  said  strip,  near 
its  centre,  and  was  in  actual  possession  and  use  of  said  track.  Heldy  such 
possession  included  so  much  ground  (not  adversely  held  by  another),  upon 
either  side  of  said  track,  as  was  reasonably  necessary  for  the  convenient  use 
and  maintehance  of  the  railway,  in  the  customary  mode,  and  was  constructive 
notice,  to  a  subsequent  purchaser,  of  the  actual  equitable  title  of  the  railway. 
Day  V,  New  York,  etc.,  R.  Co.,  20  Am.  &  Eng.  R.  R.  Cas.  359 ;  and  see  Dud- 
ley V.  Toledo,  etc.,  R.  Co.,  30  Am.  &  Eng.  R.  R.  Cas.  230. 

License -and  Acquiescence  in  Occupation  of  Land  bars  Action  of  Eject- 
menti  —  Where  a  railroad  company  enters  upon  land  without  the  consent  of 
the  owner,  but  under  a  subsequent  parol  license  continues  to  occupy  and  use 
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it,  and  completes  its  road  over  the  same,  and  operates  it  for  many  years,  and 
continues  to  operate  it,  an  action  in  ejectment  to  recover  the  land  will  not  lie, 
although  no  compensation  has  been  paid,  the  proper  remedy  being  an  action 
for  compensation  by  way  of  damages.  Evansville  &  Terre  Haute  R.  Co.  v, 
Nye,  113  Ind.  223.  See  also  Omaha,  etc.,  R.  Co.  v.  Redick,  17  Am.  &  Eng. 
K.R.  Cas.  107. 


St.  Julien 

V. 

Morgan's  Louisiana  &  Texas  R.  &  S.  S.  Co. 

{Louisiana  Supreme  Courts  Dec.  5,  1887.) 

Action  against  Railroad.  —  Venue.  —  The  Legislature,  in  granting  to  the 
defendant  company  immunity  from  suit  elsewhere  than  at  its  domicile,  for  causes 
of  action  other  than  trespass,  designed  to  restrict  the  character  of  suits,  not 
brought  at  the  place  of  domicile,  to  actions  of  tort  for  wrongs  committed,  and 
its  unlawful  entry  upon  the  lands  of  citizens  vi  et  armis. 

Definition  of  Trespass.  —  Trespass  is  an  unlawful  act  committed  with 
violence  upon  the  property  or  rights  of  another.  An  action  of  trespass  is  that 
which  is  instituted  for  the  recovery  of  damages  for  a  wrong  committed  with 
immediate  force. 

Effect  of  Land-Owner  permitting  Raiiroad  to  occupy  his  Land  without 
Complaint* —  In  case  the  owner  of  the  land  permits  its  use  and  occupancy  by 
a  railroad  corporation,  and  the  construction  thereon  of  a  quasi  public  work, 
without  resistance  or  complaint,  he  cannot  thereafter  require  the  demolition 
thereof  nor  prevent  its  use  by  such  corporation. 

Same*  —  Action  of  Trespass  for  Damages.  —  Venue.  —  Such  owner  is  not 
<lebarred  of  his  action  for  compensatory  damages  if  instituted  at  the  domicile  of 
the  company ;  but  he  cannot  afEect  to  treat  such  entry  as  tortious,  and  suelt  as 
a  trespasser  at  the  place  where  the  injury  is  alleged  to  have  been  sustained. 

Appeal  from  District  Court,  parish  of  La  Fayette  ;  C.  De  Bail- 
Ion,  Judge. 

Suit  in  damages  for  trespass,  instituted  by  J.  G.  St.  Julien 
against  Morgan's  Louisiana  &  Texas  Railroad  &  Steamship 
Company. 

M,  E,  Girard  for  plaintiff  and  appellee. 

Henry  L.  Garland  and  Lcovy  &  Blair  for  defendant  and  appel- 
lant. 

Watkins,  J.  —  The  demands  of  the  plaintiff  are  founded  upon 
the  reservation  in  his  favor  contained  in  our  decree  in  the  pre- 

vious'suit  between  the  same  parties.     35  La.  Ann. 

924.  He  claims  of  the  defendant  company  the  sum  of 
^3,911.50,  as  compensatory  damages, and  which  maybe  correctly 
itemized  as  follows  ;  viz.,  — 
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(i)  Value  of  land  taken $1,087  50 

(2)  Cost  of  fences 500  00 

(3)  Injury  to  100  acres  of  land 500  00 

(4)  Value  of  embankment    ......  1,824  00 

$3,911  50 

In  the  court  a  quo  the  case  was  tried  by  a  jury,  and  they  found 
a  verdict  in  favor  of  the  plaintiff  for  cost  of  fences  and  hedge> 
$500,  but  disallowed  the  remainder  of  his  demands  as  presented. 
The  defendant  appeals.  In  limine^  the  defendant  company  filed 
an  exception  to  the  jurisdiction  of  the  court,  on  the  ground,  that, 
under  its  charter,  suit  could  not  be  brought  against  it  elsewhere 
than  at  its  domicile,  the  city  of  New  Orleans,  for  other  cause  of 
action  than  trespass  (sect.  12,  Act  37,  Reg.  Sess.  1877);  ^^^ 
that  the  claim  herein  made  did  not  confessedly  arise  from  a  tres- 
pass committed  by  the  company  on  the  person  or  property  of  the 
plaintiff,  as  will  appear  from  the  petition.  The  exception  was 
overruled  by  the  judge  a  quo  ;  and  the  correctness,  vel  non^  of  his 
ruling,  must  be  first  ascertained  and  decided.  In  making  the 
exception,  defendant  relied  upon  the  provision  of  its  charter  con- 
tained in  sect.  12,  as  restricting  the  right'  to  sue  it  elsewhere 
than  at  the  place  of  its  domicile,  to  actions  of  trespass ;  and  as 
taking  said  company,  in  all  other  respects,  out  of  the  operation 
of  Code  Pr.  art.  165,  pars  8,  9. 

In  State  v.  Judge,  36  La.  Ann.  977,  we  held  the  company's  act 
of  incorporation  to  be  a'  private  statute,  and  not  a  public  law ; 
and  that  the  word  "  trespass,"  as  employed  therein, 
was  "  employed  in  the  broadest  sense,  so  as  to  com-  ^•■■*  ^ 
prehend  a  variety  of    wrongs,  having  the  common  JJes^Jg^ 
element  of  a  use  of  force ^  whether  direct  or  indirect.'*  Deflnitioii. 
In  the  more  recent  case  of  Heirs  of  Gossin  v,  Wil- 
liams, 36  La.  Ann.  187,  we  said  of  the  same  statute,  "It  is  evi- 
dent that  the  Legislature,  by  granting  to  the  company  immunity 
from  suit  out  of  New  Orleans,  its  legal  domicile,  except  in  cases 
of  trespass^  meant  to  confer  some  privilege  or  advantage  which 
otherwise  would  not  have  existed.     The  design  was  clearly  to 
restrict  the  character  of  suits,  not  brought  at  the  place  of  doni- 
icile,  to  cases  of  trespass*'     Though  it  cannot  be  said  to  have,  in 
any  legal  sense,  repealed  the  article  of  the  Code  of  Practice,  it 
did  have  the  effect  of  relieving  the  corporation  from  the  effecit  of 
those  provisions  conferring  jurisdiction  on  the  judge  of  the  place 
where  the  property  is  situated,  to  try  and  determine  suits  for 
damages  other  than  for  trespass.     In  the  opinion  last  quoted  from, 
we  also  treated  of  the  action  of  trespass  as  contemplated  by  the 
defendant's  charter,  and  said,    "Trespass  is  defined  to  be  an 
unlawful  act  committed  with  violence,  vi  et  armisy  on  the  person, 
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property,  or  relative  rights  of  another.  An  action  of  trespass  is 
that  which,  is  instituted  for  the  recovery  of  damages  for  a  wrong 
committed  against  the  plaintiff,  with  immediate  force"  (p.  i88). 
Our  predecessors,  in  construing  Code  Pr.  arts.  165,  169,  employed 
similar  language :  *'  The  Legislature  contemplated  the  active 
violation  of  some  right,  or  the  doing  of  some  illegal  thing, 
acts  of  cotnmission  which  give  rise  to  an  action  for  damages,  and 
that  the  rule  does  not  apply  to  omission^  neglect,  or  failure  to  do. 
Wrongs  of  this  class  are  excluded  by  the  words  '  commit '  and 
'committed,'  .  .  .  and  which  necessarily  imply  action."  Mont- 
gomery V,  Levee  Co.,  30  La.  Ann.  609 ;  New  Orleans  v.  Bank, 
31  La.  Ann.  566. 

The  plaintiff  does  not,  in  his  petition,  class  or  style  this  as  an 
action  of  trespass.  In  our  previous  opinion  (35  La.  Ann.  924), 
Bffect  of  ^^^  character  of  his  original  suit  was  fully  examined 

•occaiHitioii  and  defined,  and  the  reservation  in  his  favor  clearly 
ofundirithont  outlined.  It  was  regarded  and  treated  as  one  possess- 
«onpiAiiit         '^       some  of  the  characteristics  of  a  petitory  action 

from  owner.         -*^,  .  .,n  •iiii 

for  the  recovery  of  certam  lands  occupied  and  used  by 
the  defendant  as  a  roadbed  for  its  railway,  claiming  that  it  had 
entered  thereon  in  July,  1879,  without  his  permission,  and  with-' 
out  purchasing  or  appropriating  it,  and  for  rents  and  revenues. 
After  carefully  reviewing  the  evidence,  we  said,  "  It  is  unneces- 
sary for  us  to  say  or  intimate  how  or  whether  he  could  have  been 
protected  had  he  done  more  than  talk  to  a  lawyer.  Certain  it  is, 
he  did  not  invoke  the  arm  of  the  law  at  the  time  it  could  have 
been  of  service  to  him,  but,  on  the  contrary,  acquiesced  in  the 
defendant's  taking  possession  and  using  his  property  ;  encouraged 
it  to  prosecute  its  work,  by  abstaining  from  every  attempt  to  pre- 
vent it ;  and  made  no  complaint  in  a  court  of  law  of  the  injuries 
inflicted  upon  him  until  the  defendant  had  expended  large  sums 
of  money  in  completing  it.  Having  thus  permitted  the  use  and 
occupancy  of  his  land,  and  the  construction  of  a  qtiasi  public 
work  thereon,  without  resistance,  or  even  complaint,  he  cannot 
afterwards»require  its  demolition,  nor  prevent  its  use,  nor  treat  the 
company  entering  it  as  his  tenant.  He  is  not  barred  from  an 
action  for  damages  by  reason  of  the  taking  of  the  land,  and  for 
its  value ;  dut  having  acquiesced  in  the  entry y  and  encouraged  if  he 
did  not  invite  it,  he  cannot  affect  to  treat  it  as  tortious.  Considera- 
tions of  public  policy,  not  less  than  the  suggestion  of  natural 
justice,  require  that,  in  such  case,  the  owner  shall  not  be  per- 
mitted to  reclaim  his  property  free  from  the  servitude  he  has 
permitted  to  be  imposed  upon  it,  but  shall  be  restricted  to  com- 
pensation ^ 

The  taking  possession  of  plaintiff's  land  was  not  accomplished 
by  a  resort  to  violence,  nor  through  the  commission  of  a  wrong, 
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a  tort,  or  other  illegal  act.  The  plaintiff  not  only  did  not  make 
resistance  to  the  entry  of  the  defendant,  but  acquiesced  in  it, 
and  encouraged  it  to  construct  its  railway  thereon. 
He  cannot  now  prevent  the  defendant's  use  of  it,  ^J*"^^^^*^ 
nor  treat  it  as  a  trespasser  in  so  doing.  In  support  Mtionof 
of  the  views  expressed  by  the  court,  the  opinion  tresp«M,bnt 
quotes  the  following  very  pertinent  paragraph  from  ^^  "^bmUob**^ 
Pierce  on  Railroads ;  viz.,  "  If  the  company  had  made 
an  unlawful  entry  to  construct  its  road,  it  would  be  liable  in  an 
action  of  trespass  for  the  injury  accruing  therefrom,  and  the  satis- 
faction of  that  judgment  would  not  have  the  effect  of  making 
the  appropriation  legal,  as  would  the  payment  of  the  award,  in 
proceedings  for  condemnation ;  but  the  company  would  remain 
liable  to  successive  actions  of  trespass  for  the  continuing  nuisafue^ 
or  to  successive  actions  for  the  recovery  of  rent  for  the  continu- 
ing use  of  the  land  "  (pp.  169,  230).  Hence  the  defendant  is 
not  liable  in  an  action  of  trespass  for  the  injury  accruing  for  its 
use,  but  may  be  sued  only  for  compensation.  The  opinion  also 
quotes,  with  favor,  Mills  on  Eminent  Domain,  who  says,  "Slight 
acts  of  acquiescence  on  the  part  of  the  owner  will  estop  him  from 
interfering  with  the  running  of  a  railroad.  He  will  not  be 
deprived  of  his  claim  for  damages,  or  his  right  to  enforce  it  in  all 
proper  modes  ;  but  if  he  has  in  any  sense^  for  the  shortest  period, 
clearly  given  the  corporation,  either  by  his  express  consent  or  by 
his  silence,  to  understand  that  he  did  not  intend  to  object  to  their 
proceeding  with  the  construction  and  operation,  he  cannot,  on 
non-payment  of  compensation,  maintain  ejectment.  If  there  was, 
in  fact,  a  waiver,  either  express  or  implied,  by  acquiescing  in 
the  proceedings  of  the  company,  to  the  extent  of  not  insisting 
upon  prepayment  as  a  condition  precedent,  but  consenting  to  let 
the  damages  lie  and  remain  a  mere  debt,  with  or  without  a  lien 
upon  the  roadbed,  then  it  is  impossible  to  regard  the  corporation  ht 
any  sense  in  the  light  of  a  trespasser,  or  liable  to  ejectment]*  (sect. 
140).  The  converse  of  that  proposition  is  clearly  stated  in 
Salt  Lake  City  v.  Hollister,  1 18  U.  S.  256,  in  which  the  Supreme 
Court  held  that  a  railroad  company,  authorized  to  acquire  a  right 
of  way  by  the  exercise  of  eminent  domain,  which  seizes  upon  the 
land  of  a  citizen,  makes  no  compensation,  and  takes  no  steps  for 
its  expropriation,  is  a  naked  trespasser,  and  can  be  made  respon- 
sible for  a  torty  The  two  are  easily  reconcilable,  and  are  recon- 
ciled on  the  theory  of  our  opinion. 

In  that  case,  the  plaintiff*s  demand  for  ejectment  was  refused, 
because  the  entry  of  the  defendant  on  the  plaintiff's  land  was 
with  his  consent  or  acquiescence.  The  logical  deduction  from 
that  decree  is  that  plaintiff  has  no  right  of  *action  for  trespass  ; 
and  had  only  reserved  to  him  therein  an  action  for  compensatory 
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damages  for  the  value  of  his  land,  and  the  injury  he  may  have 
suffered  by  the  taking  of  it. 

The  plaintiff's  suit  should  have  been  instituted  at  the  defend- 
ant's domicile.  The  exception  to  the  jurisdiction  of  the  court 
should  have  been  sustained,  and  the  suit  dismissed.  It  is  there- 
fore ordered,  adjudged,  and  decreed,  that  the  verdict  of  the  jury 
be  set  aside,  and  the  judgment  appealed  from  annulled  ;  and  it  is 
now  ordered,  adjudged,  and  decreed,  that  the  defendant's  excep- 
tion to  the  jurisdiction  of  the  court  a  quo  be  sustained,  the  suit 
dismissed,  and  that  all  costs  be  taxed  against  the  plaintiff  and 
appellee. 

Effect  of  Acquiescence  by  Land"Owner  in  Occupation  of  Land.— See 
Indiana,  B.,  &  W.  R.  Co.  v.  McBroom,  and  note,  antej  Thornton  v,  Sheffield  &: 
Birmingham  R.  Co.,  and  note,  infra.  » 
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(McLSsachusetts  Supreme  yudkial  Courts  Feb,  28,  1888.) 

Location  of  Railroad.  —  Identification  of  Land.  —  Name  of  Owner.  —  Massw 
Rev.  St.  c.  39,  §  75  i.s  satisfied  if  the  location  of  a  railroad,  as  filed,  identifies 
the  land ;  and  the  name  of  the  owner  of  the  land  need  not  be  stated  therein. 

Notice  to  Owner  presumed.  —  Personal  Notice  by  Name. —  Notice  required 
by  statute  to  the  owner  of  land  included  within  a  railroad  location,  of  a  peti- 
tion for  authority  to  take  land,  will  be  presumed.  It  is  not  necessary  that  all 
the  land-owners  should  be  notified  personally  by  name. 

Location.  —  Failure  to  furnish  Owner  with  Plan.  —  A  railroad  company's 
title  to  land  is  not  affected,  nor  the  running  of  the  time  for  applying  for  dam- 
ages suspended,  by  the  failure  of  the  company  to  furnish  the  owner  of  land 
taken  by  it  with  a  plan  of  the  location. 

On  demandant's  appeal.     Judgment  affirmed. 

This  was  a  writ  of  entry  for  a  parcel  of  land  in  Stoughton, 
and  was  submitted  upon  an  agreed  statement  of  facts,  the  sub- 
stance of  which  was  as  follows  :  — 

The  tenant  disclaims  title  to  the  demanded  premises,  except  a. 
right  to  occupy  and  use  the  same  for  railroad  purposes  under  the 
location  hereinafter  mentioned. 

On  Sept.  27,  1854,  plaintiff  owned  a  tract  of  land  in  Stoughx 
ton  which  was  bounded  on  its  easterly  side  by  land  of  O.  Ames 
&  Sons. 
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The  Easton  Branch  Railroad  Company,  to  whose  rights  and 
liabilities  the  defendant  has  succeeded,  was  incorporated  by  the 
Acts  of  1854,  c.  55,  and  on  Sept.  27,  1854,  filed  the  location  of 
its  railroad  in  the  office  of  the  county  commissioners  of  the 
County  of  Norfolk.  A  plan  accompanied,  and  made  part  of,  said 
location.  By  said  location  and  plan  the  plaintiff's  name  did  not 
appear  as  one  of  the  persons  whose  land  was  taken  in  and  by 
said  location,  though  the  name  of  O.  Ames  &  Son  did  so  appear ; 
but  by  an  application  of  the  monuments,  boundaries,  courses, 
and  distances  given  in  said  plan  and  location  to  the  land  itself, 
it  appears  that  the  plaintiff's  land,  above  described  and  sued  for 
in  this  action,  was  included  in  said  location. 

The  Easton .  Branch  Railroad  Company  afterward  constructed 
its  road  over  the  land  described  in  its  location,  but  did  not, 
before  doing  so,  furnish  the  plaintiff  with  a  plan  of  his  land 
included  in  its  said  location,  nor  did  the  plaintiff  request  such 
a  plan. 

Neither  the  Easton  Branch  Railroad  Company  nor  the  de- 
fendant ever  fenced  or  entered  into  actual  occupation  of  the 
demanded  land  until  the  year  1879,  since  which  time  the  defend- 
ant has  been  in  actual  occupation,  against  the  objection  of  the 
plaintiff,  who  up  to  that  time  had  no  actual  knowledge  that  any 
of  his  land  was  included  in  said  location,  nor  any  notice  of  that 
fact  except  such  as  was  given  by  the  filing  of  the  location  as 
aforesaid.  The  plaintiff  has  never  parted  with  his  title  to  the 
demanded  premises  except  as  herein  stated,  nor  did  the  Easton 
Branch  Railroad  Company  or  the  defendant  ever  pay  the  plain- 
tiff any  damages  or  compensation  for  the  taking  of  his  land. 

If  by  said  location  the  Easton  Branch  Railroad  Company 
acquired  a  right  to  occupy  and  use  said  land  for  railroad  pur- 
poses, judgment  is  to  be  rendered  for  the  tenant ;  otherwise,  for 
the  defendant. 

The  court  entered  judgment  for  tenant,  and  demandant 
appealed.  t 

Oscar  A.  Marden  for  demandant. 

Holmes,  J.  —  The  location  identified  the  land,  and,  therefore 
satisfied  Rev.  Stat.  c.  39,  §  75.     Filing  it  was  sufficient  notice 
of    the   taking.      Woodbury  v,    Marblehead   Water 
Co.,  14s  Mass.  509;  Grand  Junction  R.  &  D.  Co.  v,  ^^^^^ 
Middlesex  County,  14  Gray,  553,  564.     As  pointed  owner's  BMe. 
out  by  the  tenant,  it  must  be  presumed  that  the 
demandant  was  notified  of  the  petition  for  authority  to  take,  as 
required  by  Rev.  Stat.  c.  39,  §§  46-48.     The  authority  and  its 
limits  are  contained  in  the  charter,  Stat.  1854,  c.  55,  and  Acts 
referred  to.     It  would  be  impracticable  to  make  the  validity  of 

53  A.  &  E.  R.  Cas.  —  7. 
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the  taking  depend  upon  notifying  all  owners  personally  by  name ; 
and  in  proceedings  in  rem  of  this  sort  it  is  not  necessary.  In 
view  of  the  above  decisions,  we  do  not  think  it  requisite  to  do 
more  than  cite  a  few  cases  from  other  States  which  sustain  or 
go  beyond  our  opinion.  Johnson  v,  Joliet  &  C.  R.  Co.,  23  111. 
202;  Cupp  V.  Seneca  County,  19  Ohio  St.  173;  Stewart  v.  Board 
of  Police,  25  Miss.  479;  Wilson  v,  Hathaway,  42  Iowa,  173,  176; 
Owners  of  Ground  v.  Albany,  15  Wend.  374;  Georges  Creek, 
C.  &  I.  Co.  V,  New  Central  C.  Co.,  40  Md.  425,  438.  It  should 
be  added  that  the  agreed  facts  do  not  warrant  the  assumption  of 
the  demandant  in  his  argument  that  the  names  of  other  owners 
did  appear  in  the  location  and  plan  in  such  a  way  as  naturally  to 
mislead  him  into  the  assumption  that  no  part  of  his  land  was 
included.  ^ 

The  objection  that  the  demandant  was  not  furnished  a  plan  is 
pretty  nearly  disposed  of  by  Abbott  v.  New  York  &  N.  E.  R. 

Co.,  14s  TVfass.  450.  The  fact  that  the  land  in  con- 
f*"11^^  troversy  belongs  to  a  different  person  from  the  owner 
Effect  of!*"'     ^f  ^^  adjoining  land  actually  used  by  the  railroad, 

whether  or  not  it  might  be  important  under  other 
circumstances,  is  not  so  in  this  case.  The  failure  to  furnish  a 
plan  did  not  affect  the  tenant's  title  (145  Mass.  451),  or  suspend 
the  running  of  the  time  for  applying  for  damages,  which  has 
long  gone  by.  Rev.  Stat.  c.  39,  g  58;  Charlestown  Branch  R. 
Co.  V,  Middlesex  County,  7  Met.  78 ;  Hazen  v,  Boston  &  M, 
R.  Co.,  2  Gray,  574,  580;  Meriam  v.  Brown,  128  Mass.  391, 
393.  The  right  of  the  demandant  now  to  require  a  plan,  if  it 
exists,  is  a  naked  right  of  no  practical  use,  and  does  not  entitle 
him  to  recover  in  this  action. 

Judgment  affirmed. 

Necessary  Requisites  of  Map  to  be  filed  marking  Locationt — See  Peo- 
ple V,  Brooklyn,  etc.,  R.  Co.,  9  Am.  &  Eng.  R.  R.  Cas.  454. 

Notice  to  Land-Owner  in  Proceedings  in  Eminent  Domain.  —  See  gen- 
erally, Note  I,  Am.  &  Eng.  R.  R.  Cas.  11 ;  Baltimore,  etc.,  R.  Co.  v.  Pitts- 
burg, etc.,  R.  Co.,  10  lb.  444;  Rheiner  v,  Union-Depot  Street  R.  Co.,  and 
note,  14  lb.  373-378;  Memphis,  etc.,  R.  Co.  v.  Parsons  &  Co.,  and  note,  14 
lb.  379-384;  In  re  Minneapolis,  etc.,  R.  Co.,  17  lb.  and  note,  122-124  ;  Birge 
V.  Chicago,  etc.,  R.  Co.,  and  note,  20  lb,  291-293  ;  Cummins  v,  Des  Moines, 
etc.,  R.  Co.,  17  lb.  86;  Barlage  v.  Detroit,  etc.,  R.  Co.,  17  lb.  931 ;  New  York 
&  N.  E.  R.  Co.  V,  New  York,  etc.,  R.  Co.,  25  lb.  215. 

Sufficiency  of  Description  of  Land  to  be  talcen.  —A  petition  for  condem- 
nation which  describes  a  tract  of  106  acres  properly,  and  asks  that  "a  strip 
of  land  .  .  .  200  feet  wide,  for  a  distance  of  1,151  feet  across  the  tract  .  .  . 
above  described,  commencing  at  the  point  where  the  line  of  said  railway  is 
now  located  and  staked  out,  enters  said  tract  coming  from  the  east,  and  going 
towards  the  west,  and  100  feet  in  width  across  the  balance  of  said  tract,  .  .  . 
being,  respectively  50  feet  and  100  feet  in  width  on  each  side  of  the  centre 
line  of  said  railway,  .  .  . ''  sufficiently  describes  the  land  to  be  taken.  Suver 
V.  Chicago  S.  F.  &  C.  R.  Co.  (111.),  14  N.  East  Rep.  12. 
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In  re  Niagara  Falls  &  Whirlpool  R.  Co. 

{Niw  York  Court  of  Appeals,    Feb,  28,  1888.) 

Eminent  Domain.  —  Right  to  exercise  Power.  —  Public  Use.  —  A  railroad 
which  does  not  connect  with  a  highway ;  which  can  only  be  reached  by  passing 
-over  State  or  private  lands ;  which  can  have  no  habitations  along,  or  anv  freight 
traffic  over,  the  road ;  whose  sole  business  is  to  convey  sieht-seers  along  the 
Niagara  River ;  and  the  season  of  whose  operations  is  confined  to  four  months 
of  the  year,  —  is  not  such  a  railroad  corporation  «as  is  c^templated  by  the 
General  Railroad  Act  of  1850,  and  there  is  no  such  public  use  as  to  justify 
the  exercise  of  eminent  domain  in  its  behalf. 

Appeal  from  general  term,  Supreme  Court,  Fifth  department. 

This  was  an  application  by  the  Niagara  Falls'  &  Whirlpool 
Railway  Company  to  acquire  certain  real  estate  belonging  to 
the  De  Vaux  College  and  others,  to  be  used  as  a  right  of  way. 
Judgment  below  was  against  petitioner,  and  it  appealed. 

Norris  Morey^  for  appellant. 

A,  K.  Pottery  for  respondent. 

Andrews,  J. — There  is  a  question  in  limine 'which  it  is- neces- 
sary to  decide  in  favor  of  the  petitioner  before  the  other  questions 
argued  become  material.  This  is  the  question  whether  the  pur- 
poses for  which  the  Niagara  Falls  &  Whirlpool 
Railway  Company  is  organized  are  public  in  such  a 
sense  as  to  justify  the  taking  of  lands  /;/  invitum  for  the  con- 
struction of  its  road,  in  the  exercise  of  the  power  of  eminent 
domain.  The  Niagara  Falls  &  Whirlpool  Railway  Company 
is  a  corporation,  organized  in  January,  1886,  under  the  general 
Railroad  Act  of  1850.  The  articles  of  association  •  declare  that 
the  company  is  *  organized  for  the  purpose  of  "  constructing, 
maintaining,  and  operating  a  railroad  for  public  use  in  trans- 
porting persons  and  property,  of  the  gauge  of  not  more  than 
three  feet  and  six  inches,  and  not  less  than  thirty  inches 
within  the  rails."  The  route  of  the  road  is  described  as 
"  commencing  at  a  point  near  the  foot  of  the  inclined  railway, 
which  extends  from  Prospect  Park  to  near  the  easterly  margin 
of  Niagara  River,  such  point  of  beginning  being  a  short  dis- 
tance below  the  foot  of  the  American  Falls,  on  the  American 
side  of  the  Niagara  River  in  the  county  of  Niagara,  and  running 
thence  (by  the  most  direct  and  feasible  route)  along  the  easterly 
margin  and  near  the  water's  edge  of  said  Niagara  River,  and 
terminating  at  a  point  on  said  easterly  margin  of  said  Niagara 
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River,  about  four  hundred  feet  below,  and  northerly,  from  the 
foot  or  outlet  of  the  portion  of  Niagara  River  commonly  known 
as  the 'Whirlpool/" 

It  is  necessary  to  a  just  understanding  of  the  question 
presented,  to  refer  to  some  additional  facts  disclosed  by  the 
evidence.  The  Niagara  River,  from  the  foot  of  the  American 
Falls,  flows  northerly  for  several  miles  with  a  very  rapid  cur- 
rent, and  the  river  on  either  side  is  faced  by  precipitous  cliffs ; 
that  on  the  American  side  rising  from  near  the  edge  of  the 
river  to  a  height  of  from  a  hundred  and  fifty  to  two  hundred  feet, 
to  the  table-land  above.  The  river,  from  the  falls  to  the  point 
known  as  the  "  Whirlpool,"  is  interesting,  and  persons  visiting 
the  falls  have  been  enabled,  by  means  of  what  is  known  as  an 
"  inclined  railway,"  to  descend  from  the  top  of  the  bank  or  table- 
land to  the  margin  of  the  river.  This  railway  was  originally  a 
private  enterprise,  but  is  now  included- in  the  land  taken  by  the 
State  for  a  State  reservation.  The  "Whirlpool"  adjoins  the 
lands  of  De  Vaux  College.  The  college  has  constructed  a  stair- 
way leading  down  to  the  margin  of  the  river  at  this  point  for  the 
convenience  of  visitors,  and  derives  a  revenue  from  its  use.  The 
petitioner  has  located  its  road  along  the  margin  of  the  river,  out- 
side of  the  cliff,  where  the  space  is  sufficient  between  the  cliff  and 
the  river  to  permit  the  track  to  be  laid,  and  at  other  points, 
where  the  cliff  rises  with  more  abruptness  from  the  margin, 
the  location  contemplates  cutting  into  the  face  of  the  cliff  for  the 
roadway.  The  proposed  road  does  not  connect  at  either  end 
with  a  highway.  It  can  be  reached  only  by  passing  over  the 
lands  of  the  State  or  the  lands  of  private  owners.  There  can  be 
no  habitations  along  the  line  of  the  road,  and  no  traffic,  or  com- 
merce, ot  business,  except  in  conveying  passengers  over  the  road 
to  see  the  river  and  the  "  Whirlpool,"  and  returning,  them  again 
to  the  point  from  which  they  started.  The  season  for  visitors  at 
the  falls  is  substantially  confined  to  June,  July,  August,  and 
September.  The  proposed  road  cannot  be  operated  during  the 
winter  on  account  of  the  piling-up  of  the  ice,  and,  if  its  operation 
were  practicable  in  the  winter  season,  it  would  have  nothing  to 
do.  It  is  apparent  that  the  proposed  enterprise  has  been  under- 
taken and  is  to  be  carried  on  for  the  sole  purpose  of  furnishing 
sight-seers,  during  about  four  months  of  the  year,  greater  facili- 
ties than  they  now  enjoy  for  seeing  the  part  of  Niagara  River 
along  which  the  proposed  road  is  to  be  constructed.  Soon  after 
the  passage  of  the  general  Railroad  Act  of  1850,  the  question 
was  raised  as  to  the  validity  of  the  Act  in  so  far  as  it  attempted 
to  confer  upon  any  corporation  which  might  thereafter  be  created 
under  its  provisions  the  power  to  determine  when  and  what 
private  property  might  be  compulsorily  taken  for  the  purposes 
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of  its  road,  and  it  was  held  that  the  Act  was  a  constitutional 
delegation  of  the  power  of  eminent  domain.  Railroad  Co.  v, 
Brainard,  9  N.Y.  100.  The  expediency  of  this  legislation  has 
been  questioned.  In  the  infancy  of  railroad  enterprises  there 
was  little  danger  that  railroads  would  be  projected,  xhe  General 
not  required  by  public  necessity,  or  where  the  public  Baiiroad  Act. 
interests  would  not  be  subserved  by  their  c^pstruc-  Power  of  the 
tion  ;  but  the  plan  of  permitting  any  persons  who  J^'tJ,**^;^*^, 
might  deem  it  for  their  interest  to  do  so,  to  unite 
and  organize  a  railroad  corporation,  and  to  fix  the  route,  subject 
practically  to  no  supervision  or  control  by  any  public  authority, 
and  to  invade  and  take  private  property  for  the  purposes  of  the 
road  wherever  the  company  should  see  fit  to  locate  it,  is  attended 
with  some  unquestionable  evils.  It  is  probably  true  that  many 
speculative  railroad  enterprises  have  been  initiated  and  carried 
on  under  this  liberal  legislation,  which  would  not  have  been 
authorized  if  a  special  charter  in  each  instance  had  been  required, 
or  if  the  power  of  determining  as  to  the  necessity  of  the  road 
had  been  lodged  with  some  disinterested  public  body.  The 
right  of  the  State  to  authorize  the  condemnation  of  private 
property  for  the  construction  of  railroads,  and  to  delegate  the 
power  to  take  proceedings  for  that  purpose  to  railroad  corpora- 
tions, has  become  an  accepted  doctrine  of  constitutional  law,  and 
is  not  open  to  debate.  But  the  power  is  dormant  until  the  Legis- 
lature authorizes  its  exercise ;  and  the  particular  corporation 
which  claims  the  right  to  exercise  the  power  must  be  able  to 
show  a  legislative  warrant,  and,  that  being  shown,  it  must  be 
able,  further,  to  establish,  if  the  right  is  challenged,  that  the 
particular  scheme  in  which  it  is  engaged  is  a  railroad  enterprise 
within  the  true  meaning  of  the  decisions  which  justify  the  taking 
of  private  property  for  railroad  purposes ;  or  that  the  business 
which  it  is  organized  to  carry  on  is  public  ;  and  that  the  taking  of 
private  property  for  the  purposes  of  the  corporation  is  a  taking 
for  public  use.  The  general  principle  is  now  well  settled,  that 
when  the  uses  are  in  fact  public,  the  necessity  or  expediency  of 
taking  private  property  for  such  uses  by  the  exercise  of  the 
power  of  eminent  domain,  the  instrumentalities  to  be  used,  and 
•  the  extent  to  which  such  right  shall  be  delegated,  are  questions 
appertaining  to  the  political  and  legislative  branches  of  the 
government ;  while,  on  the  other  hand,  the  question  whether 
the  uses  are,  in  fact,  public,  so  as  to  justify  the  taking  m  invitnm 
of  private  property  therefor,  is  a  judicial  question  to  be  deter- 
mined by  the  courts.  Beekman  v.  Railroad  Co.,  3  Paige,  45  ; 
In  re  Cemetery  Association,  66  N.  Y.  569 ;  /;/  re  Ferry,  98  N.  Y. 

139-153. 
If  the  question  whether  the  purposes  and  objects  for  which 
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the  petitioner,  the  Niagara  Falls  &   Whirlpool  Railway  Com- 
pany, is  organized,  are  public,  so  as  to  justify  the 
Pvrpoaes  or       exercise  in  its  behalf  of  the  right  of  eminent  domain, 
Bid^raj  not       ^^  Controlled  and  is  to  be  tested  exclusively  by  the 
pvbiic  description  of  those  objects  and  purposes  as  they  are 

set  forth  in  its  articles  of  association,  there  could  be 
no  hesitation  in  concluding  that  the  company  is  entitled  to  take  the 
proceedings  now  in  question,  unless  the  particular  property  now 
sought  to  be  taken  is,  on  special  grounds,  exempt  from  condem- 
nation. Looking  at  the  articles  of  association  alone,  it  appears 
that  the  company  is  a  railroad  corporation,  organized  under  the 
general  Railroad  Act  for  "  public  use  in  transporting  persons  and 
property  "  by  a  railroad  to  be  constructed  between  certain  tennini. 
The  papers,  on  their  face,  show  that  the  corporation  has  under- 
taken an  ordinary  railroad  enterprise  within  the  purview  of  the 
act  of  1850,  in  aid  of  which  the  power  of  eminent  domain  may  be 
appropriately  exercised.  But  when  we  look  beyond  the  formal 
documents,  and  the  actual  business  proposed  to  be  conducted  is 
considered,  we  find  that  the  proposed  railroad  has  no  proper 
termini;  that  it  is  not  a  highway  in  any  just  or  proper  sense;, 
that  it  cannot,  by  reason  of  necessary  limitations,  perform  one 
part  of  the  duty  it  has  undertaken,  viz.,  the  transportation  of 
freight ;  that,  at  most,  it  can  be  operated  but  a  portion  of  the 
*year ;  and  that  the  sole  object  of  its  construction  is  to  enable 
the  corporation,  for  a  compensation  to  be  received,  to  provide  for 
the  portion  of  the  public  who  may  visit  Niagara  Falls  better  oppor- 
tunities for  seeing  the  natural  attractions  of  the  locality.  We 
feel  constrained  to  say,  that,  in  our  judgment,  this  is  not  a  public 
purpose  which  justifies  the  exercise  of  the  high  prerogative  of 
sovereignty  invoked  in  aid  of  this  enterprise.  The  right  of  the 
company  being  challenged  on  this  ground,  the  court  is  compelled 
to  consider  it,  and  it  is  manifest  that  the  inquiry  is  not  precluded 
because  the  petitioner  has  organized  itself  under  the  general 
Railroad  Act,  and  has  assumed  in  its  articles  of  association  the 
character  of  an  ordinary  railroad  corporation.  What  is  a  public 
use,  is  incapable  of  exact  definition.  The  expressions  "  public 
interest  "  and  "  public  use  "  are  not  synonymous.  The  establish- 
ment of  furnaces,  mills,  and  manufactures,  the  building  of 
churches  and  hotels,  and  other  similar  enterprises,  are  more  or 
less  matters  of  public  concern,  and  promote,  in  a  general  sense, 
the  public  welfare.  But  they  lie  without  the  domain  of  public 
uses  for  which  private  ownership  may  be  displaced  by  compulsory 
proceedings.  The  ground  upon  which  private  property  may  be 
taken  for  railroad  uses,  without  the  consent  of  the  owner,  is, 
primarily,  that  railroads  are  highways  furnishing  means  of 
communication  between  different  points,  promoting  traffic  and 
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commerce,  facilitating  exchanges ;  in  a  word,  they  are  improved 
ways.  In  every  form  of  government,  the  duty  of  providing  public 
ways  is  acknowledged  to  be  a  public  duty.  In  this  State  the  duty 
of  laying  out  and  maintaining  highways  has,  in  the  main,  been  per- 
formed directly  by  the  State  or  by  local  authorities  ;  but  from  an 
early  day,  the  Legislature  has,  from  time  to  time,  delegated  to 
turnpike  corporations  the  right  and  duty  to  maintain  public  roads 
in  localities,  and  canal  companies  have  been  organized  with 
powers  of  eminent  domain.  It  would  be  impracticable,  and  con- 
trary to  our  usages,  for  the  State  to  enter  upon  the  business  of 
constructing  and  operating  railroads ;  and^  in  analogy  to  the  dele- 
gation of  the  power  of  eminent  domain  to  turnpike  and  canal 
companies,  it  wisely  delegates  to  corporate  bodies  the  right  to 
construct  and  maintain  railroads  as  public  ways  for  the  trans- 
portation of  freight  and  passengers,  and,  as  incident  thereto,  the 
right  to  take  private  property  under  the  power  of  eminent  do- 
main on  making  compensation.  In  considering  the  question, 
what  is  a  public  use  for  which  private  property  may  be  taken  m 
invitumy  Judge  Cooley  (Const.  Lim.  669)  remarks :  "  That  can 
only  be  considered  such  when  the  government  is  supplying  its 
own  needs,  or  is  furnishing  facilities  for  its  citizens  in  regard  to 
these  matters  of  public  necessity,  which,  on  account  of  their 
peculiar  character,  and  the  difficulty  —  perhaps  impossibility  — 
of  making  provision  for  them  otherwise,  it  is  alike  proper,  useful^ 
and  needful  for  the  public  to  provide."  Whatever  rule,  founded 
on  the  adjudged  cases,  may  be  formulated  on  this  subject,  it  can- 
not, we  think,  be  framed  so  as  to  include  the  present  case.  The 
fact  that  the  road  of  the  petitioner  may  enable  the  portion  of  the 
public  who  visit  Niagara  Falls  more  easily  or  more  fully  to  gratify 
their  curiosity,  or  that  the  road  will  be  public  in  the  sense  that 
all  who  desire  will  be  entitled  to  be  carried  upon  it,  is  not  suffi- 
cient, we  think,  in  view  of  the  other  necessary  limitations,  to 
make  the  enterprise  a  public  one,  so  as  to  justity  condemnation 
proceedings.  The  case  does  not,  we  think,  differ  in  principle 
from  an  attempt  on  the  part  of  a  private  corporation,  under  color 
of  an  act  of  the  Legislature,  to  condemn  lands  for  an  inclined 
railway,  or  for  a  circular  railway,  or  for  an  observatory,  to  pro- 
mote the  enjoyment  or  comfort  of  those  who  may  visit  the  falls. 
The  State  has,  under  recent  legislation,  taken  lands  for  a  park 
or  public  place  at  Niagara  Falls.  The  taking  of  lands  by  muni- 
cipalities for  public  parks,  is  recognized  as  a  taking  for  public 
use.  Commissioners  v.  Armstrong,  45  N.  Y.  234;  In  re  Mayor, 
etc.,  99  N.  Y.  569.  They  contribute  to  the  health  and  enjoyment 
of  the  people,  and  are  laid  out  with  drives  and  ways  for  public 
use.  Nahant  Road,  11  Allen,  530,  and  Mount  Washington  Road, 
35  N.  H.  134,  were  justified  on  the  ground  that  they  were  public 
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highways  in  the  ordinary  sense,  although  primarily  intended  as 
pleasure  drives.  It  is,  as^we  have  said,  difficult  to  make  an  exact 
definition  of  a  public  use.  It  is  easier  to  define  by  negation  than 
by  affirmation.  We  are  conscious  of  the  serious  responsibility 
which  the  court  assumes  in  undertaking  to  declare  that  not  to  be 
a  public  use  which  the  Legislature  has  declared  to  be  such. 
The  validity  of  an  Act  of  the  Legislature  is  not  to  be  assailed  for 
light  reason.  It  is  especially  necessary  that  the  question  of 
what  constitutes  a  public  use  should  not  be  dealt  with  in  a 
critical  or  illiberal  spirit,  or  made  to  depend  upon  a  close  con- 
struction adverse  to  the  public  ;  but,  having  these  considerations 
in  mind,  we  are  nevertheless  constrained  to  conclude  that  the 
enterprise  in  question  is  essentially  private  and  not  public,  and 
that  private  property  cannot  be  taken  against  the  will  of  the 
owners  for  the  construction  of  the  road  of  the  petitioner. 

The  order  appealed  from  should  therefore  be  affirmed. 

All  concur. 

^Nature  of  the  Use  for  which  Right  of  Eminent  Domain  may  be  exercised. 
—  Right  to  question. —  In  Denver  R.,  etc.,  Co.  v.  Union  Pacific  R.  Co.,  34 
Fed.  Rep.  386  (decided  March  26,  1888),  it  was  held  that  the  Constitution  of 
Colorado,  art.  15,  §  4,  declaring  all  railroads  to  be  public  highways,  does  not 
prevent  the  raising  of  the  question  as  to  the  character  of  a  railroad  in  a  pro- 
ceeding by  it  to  condemn  land;  art.  2,  §  15  providing  that,  '' whenever  an 
attempt  is  made  to  take  private  property  for  a  use  alleged  to  be  public,  the 
(question  whether  the  contemplated  use  be  really  public  shall  be  a  juaicial  ques- 
tion, and  determined  as  such  without  regard  to  any  legislative  assertion  that 
the  use  is  public." 

Judge  Hallett  said,  "The  third  answer  is,  that  'the  defendant,  further 
answering,  respectfully  shows  to  the  court,  and  alleges,  that  the  said  company 
was  organized,  and  is  a  private  corporation,  for  the  purpose  of  constructing 
and  operating  a  railroad  from  certain  coal  lands  owned,  as  alleged  by  the 
petition,  to  Denver,  and  for  the  purpose  of  hauling  its  coal  from  said  lands 
to  the  cit^  of  Denver,  as  private  enterprise,  and  not  for  the  accommodation  of 
the  pubhc  in  any  wav  or  manner  whatever.'  This  answer  appears  to  be 
intended  to  present  the  question  that  the  road  built  by  the  petitioner  is  a 
private  road,  and  not  for  public  use.  It  is,  however,  rather  indistinctly  stated. 
The  averment  is,  that  the  company  was  organized'  for  this  purpose,  and  as  a 
private  corporation,  without  a  distinct  statement  as  to  what  the  road  will  be 
if  built.  The  inquiry  is  not  as  to  what  the  company  was  ore^nized  for, 
or  whether  it  will  be  a  private  or  public  corporation,  but  what  the  road  will 
be,  the  structure  itself,  if  any  such  thine  will  be  made.  I  regard  it  as  a 
serious  defect  in  the  answer,  and  don't  think  it  can  be  a  question  of  fact  to  be 
tried,  whether  this  company  is  organized  in  one  way  or  another,  except  it  may 
be  to  inquire  whether  it  conforms  to  the  statute  regulating  such  matters ;  but 
it  may  be  a  question  of  inquiry  to  be  determined  as  matter  of  fact,  whether 
the  road,  when  built,  will  be  a  public  or  private  road ;  and  the  question  will  be 
the  same,  whether  the  road  shall  be  built  by  a  corporation  or  by  an  individual. 
That  question  does  not  in  any  way  appertain  to  the  other,  by  whom  the  road 
is  built.  It  is  a  question  what  the  road  itself  is,  not  as  to  the  character,  or 
the  quality  of  the  builder.  But,  taking  the  answer  to  be  a  statement  that  the 
road  will  oe  private,  and  not  public,  and  is  intended  so  to  be,  petitioner  denies 
that  any  such  answer  can  be  made  or  received  in  an  action  of  this  kind ;  and 
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he  founds  his  argument  upon  provisions  of  the  Constitution  of  the  State.  In 
sect  15,  art.  2,  Const.,  some  provision  is  made  as  to  taking  private  property 
for  public  use ;  and  the  last  clause  of  that  section  is  :  *  Whenever  an  attempt 
is  made  to  take  private  property  for  a  use  alleged  to  be  public,  the  question 
whether  the  contemplated  use  be  really  public  shall  be  a  judicial  question, 
and  determined  as  such  without  regard  to  any  legislative  assertion  that  the 
use  is  public' 

"  Counsel  for  petitioner  concedes  that  by  this  clause  an  inquiry  may  be 
made  as  to  whether  the  road  which  it  is  proposed  to  build  is  of  a  public  or 
private  character;  and  that  he  cannot  very  well  deny,  because  this  is  not  a  new 
principle  in  the  law.     It  is  affirming  only  what  stood  before  in  the  law,  probably 
that  there  mieht  be  no  misunderstanding  in  respect  to  it.     Mr.  Mills,  in  sect. 
10  of  his  work  on  *  Eminent  Domain,*  referring  only  to  the  general  principle 
which  stands  in  the  law,  without  support  from  any  constitution,  says,  *  The 
Legislature  cannot  so  determine  that  the  use  is  public  as  to  make  the  deter- 
mination conclusive  upon  the  courts.     The  attempt  of  the  Legislature   to 
^letermine  the  public  character  of  the  use  does  not  settle  that  it  has  the  right 
to  do  so;  but  the  existence  of  the  public  use  in  any  class  of  cases  is  a 
^ue^tion  to  be  determined  by  the  courts.     The  presumption  is  in  favor  of  the 
public  character  of  a  use  declared  to  be  public  by  the  Legislature ;  and  unless 
it  is  seen  at  the  first  blush  that  it  is  not  possible  for  the  use  to  the  public,  the 
•courts  cannot  interfere.     The  grant  of  the  right  of  eminent  domain  is  a 
•determination  on  the  part  of  the  Legislature  that  the  objects  for  which  it  is 
granted  are  necessary.    There  can  be  no  way  for  courts  to  be  possessed  of 
all  the  facts  and  circumstances  which  the  Legislative  department  had  before 
in  each  particular  case.    An  abuse  of  a  general  Act  authorizing  condemnation 
for  private  purposes  will  not  be  tolerated,*  etc. 

*'  It  may  be  that  this  provision  of  the  Constitution  was  inserted  with  a  view 
to  remove  the  presumption  which  is  here  referred  to,  or  perhaps  to  allay  all 
doubts  which  might  arise  at  any  time  in  respect  to  the  question ;  but  it  is 
•certainly  true  that  this  provision  of  the  Constitution  is  only  a  declaration  of 
the  law  as  it  stood  at  the  time  the  Constitution  was  made.  But  petitioner's 
•counsel  contends  that  this  is  controlled  by,  and  in  effect  nullified  b^, 
:sect.  4,  art.  15,  of  the  same  Constitution,  which  declares  that  *all  rail- 
roads shall  be  public  highways,  and  all  railroad  companies  shall  be  common 
•carriers.  Any  association  or  corporation  organized  for  the  purpose  shall 
have  the  right  to  construct  and  operate  a  railroad  between  any  designated 
points  within  this  State,  and  to  connect  at  the  State  line  with  railroads  of 
other  States  and  Territories.  Every  railroad  company  shall  have  the  right, 
-with  its  road,  to  intersect,  connect  with,  or  cross,  any  other  railroad.'  The 
argument  of  counsel  is  that,  as,  by  this  clause  of  the  Constitution,  a  railroad  is 
made  a  public  highway,  no  question  shall  be  raised  as  to  its  character  in  any 
proceeding;  but  it  shall  always  be  taken  to  be,  and  accepted,  as  a  public 
highway  in  all  proceedings  whatsoever.  That  appears  to  be  reasoning  in  a 
circle.  To  say  in  one  clause,  that,  whether  it  shall  be  taken  to  be  of  a  public 
character  is  for  the  courts  to  determine,  and  then  find  in  another  clause  that 
the  constitutional  convention  has  determined  it  itself,  is  going  round  and 
round  in  the  same  course.  I  cannot  accept  any  such  position  or  proposition 
as  that, — in  fact,  I  regard  it  as  exceedingly  technical  and  far-fetched,  —  and 
it  is  certain  that,  in  all  proceedings  in  courts  where  these  proceedings  have 
been  recognized  elsewhere,  no  such  position  has  been  taken,  nor  has  it  been 
thought  necessary  to  discuss  it. 

"Here  is  a  case  from  a  State  in  which  the  rights  of  corporations  in  con- 
demnation proceedings  certainly  have  not  been  ignored,  which  seems  to  ^o 
as  far  as  the  counsel  for  defendant  asks  the  court  to  go  in  this  instance. 
This  case  is  Railroad  Co.  v.  Wiltse,  116  111.  449;  s.  c,  24  Am.  &  Eng.  R.  R. 
Gas.  261.    A  question  arose  in  the  case  as  to  the  character  of  the  use  upon 
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the  evidence,  no  answer  being  received  in  that  State  as  to  any  of  these 
matters ;  but  upon  the  hearing,  evidence  was  received  to  show  that  the  track 
which  petitioners  sought  to  build  was  only  for  the  purpose  of  connecting  its 
main  line  with  some  brickyards,  which  were  not  very  far  from  the  line  of  the 
road.  Concerning  the  power  of  the  court  to  make  such  an  inquiry,  the  court 
says,  *  The  questions,  however,  of  whether  the  use  to  which  it  is  sought  to 
appropriate  the  property  is  a  public  use  or  purpose,  and  whether  such  use  or 
purpose  will  justify  the  exercise  of  the  compulsory  taking  of  private  property 
uncfer  the  statute  and  Constitution,  and,  where  the  power  is  attempted  to  be 
exercised  by  an  incorporation,  whether  the  power  is  delegated  to  the  corpora- 
tion by  the  Legislature,  and  whether  the  uses  and  purposes  for  which  such 
power  is  sought  to  be  exercised  fall  within  the  legislative  grant  of  powers, 
are  proper  subjects  of  judicial  determination.*  For  which  a  large  number  of 
authorities  are  cited. 

" '  It  is  evident  from  the  evidence  in  this  case  that  the  sole  use  and  purpose 
of  the  proposed  track  was  to  reach  the  brick-works  situated  between  a  half 
and  three-quarters  of  a  mile  from  appellant  railroad,  and  thereby  create  a 
feeder  to  its  main  line,  and  add  to  the  value  of  its  freights.  There  was  no 
pretence  that  there  was  any  necessity  for  any  increased  facilities  in  the  localitv 
of  the  proposed  track,  except  for  the  purpose  of  saving  the  hauling  of  briclc 
from  these  brick-works,  and  the  increased  traffic  brought  to  appellant's  main 
line  by  the  building  of  this  spur.* 

"  Further  on,  *  It  is  conceded,  substantially  (and  the  evidence  abundantly 
shows  the  fact),  that  this  proposed  track  in  no  way  increases  or  adds  to  the 
facilities  for  transacting  the  business  of  the  railroad  appellant  is  authorized 
by  its  charter  to  build  and  operate,  but,  on  the  contrary,  by  adding  to  the 
volume  of  its  freights,  would  tend  rather  to  embarrass  the  main  line  of  road 
than  otherwise.' 

**  This  discussion  is  quite  lengthy,  and  it  is  full  to  the  point  that,  whether 
the  road  is  to  be  public  use  or  a  private  road,  is  fully  open  to  inquiry  and 
decision  in  all  cases  of  this  kind,  and  other  authorites  are  not  wanting.  A 
year  ago,  or  nearly  so,  in  the  case  of  McPhee  and  another  against  the  Union 
Pacific  Railway  Company  (an  equity  case  in  this  court),  the  same  rule  was  fol- 
lowed ;  and  upon  the  charges  in  the  bill  in  that  case,  it  was  held  that  a  track 
which  the  Union  Pacific  Company  was  proposing  to  lay  down  in  some  parts 
of  this  town  was  only  a  private  road  for  serving  certain  warehouses,  not  of  a 
public  character,  which  would  enable  them  to  proceed  in  opposition  to  the 
demands  of  property-holders  in  the  neighborhood.  If  this  answer  were 
directed  to  the  quality  of  the  road  which  the  petitioner  proposes  to  build, 
rather  than  the  purposes  of  petitioner's  organization,  it  would  be  sound.  As 
it  stands,  it  is  not  a  good  answer,  and  must  be  struck  out.**  And  see,  gen- 
erally, Baltimore  &  O.  R.  Co.  v,  P.  W.  &  K.  R.  Co.,  lo  Am.  &  Eng.  R.  R. 
Cas.  444;  note,  i  lb.  41  ;  Getz's  Appeal,  and  note,  3  lb.  186-195;  Case  v. 
Kelly,  and  note,  14  lb.  70-73  ;  Tracy  v.  Elizabethtown,  and  note,  14  lb.  407- 

413- 

Sufficiency  of  Statement  of  Purpose  for  which  Property  is  to  be  taken^  — 

A  petition  by  which  a  railroad  company  seeks  to  condemn  certain  lands 
described,  averred  that  "  a  part  of  each  of  said  lands  is  necessary  to  petitioner 
for  its  right  of  way,  side-tracks,  depot  and  depot  grounds,  freight-yards,  shops, 
and  appurtenances,  for  the  construction  and  operation  of  its  said  line  of 
railroad.*'  Held^  that  this  was  a  sufficient  statement  of  the  purposes  for  which 
the  property  is  sought  to  be  taken. 

Neither  was  it  necessary  for  the  petitioner  to  set  out  the  plans  and  specifi- 
cations for  the  road ;  but  the  defendants  could  call  for  such  specifications,  and 
the  failure  to  set  them  out,  if  a  cause  of  complaint,  should  be  taken  advantage 
of  by  demurrer.  Suver  v.  Chicago,  S.  F.  &  C.  R.  Co.  (111.),  14  N.  East. 
Rep.  12. 
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V, 

Pennsylvania  R.  Co. 

{New  yersey  Supreme  Court y  March  19^  1888.) 

Incidental  Damages  caused  by  the  Operation  of  a  Railroad.  -—A  railroad 
company  is  not  responsible  for  the  incidental  damages  occasioned  to  land 
abutting  on  or  near  to  the  track,  the  road  being  run,  in  all  respects,  with  care 
and  skill. 

Action  to  recover  damages  alleged  to  have  resulted  to  plain- 
tiff's property  by  the  running  of  defendant's  trains.  On  demur- 
rer to  the  second  plea.     Demurrer  overruled. 

Argued  before  Beasley,  Ch.  J. ;  Scudder,  Reed,  and  Dixon^ 

jj- 

This  suit  is  for  damages  alleged  to  have  been  done  to  the 
houses  and  lands  of  the  plaintiff,  by  the  running  of  the  defend- 
ant's trains. 

The  declaration,  in  substance,  alleged  that  the  plaintiff  was. 
the  owner  of  certain  lots  of  land  in  Jersey  City,  fronting  on 
Fifth  Street,  on  each  of  which  lots  there  were  dwelling-houses 
on  the  front  and  rear,  and  that  the  defendant  on  the  ist  of 
January,  1874,  ^"^'^  ^^  elevated  track  for  a  railroad,  running  at 
the  rear  of  said  lots  and  very  near,  to  wit,  within  ten  feet  of  the 
dwelling-houses  situated  on  the  rear  part  of  said  lots,  and  during, 
etc.,  has  used  said  elevated  track  for  the  passage  of  locomotives 
and  cars  in  the  transportation  of  cattle,  sheep,  swine,  manure,  and 
other  freight,  as  to  render  said  dwelling-houses  of  said  plaintiff 
unfit  for  habitation,  and  of  no  use  or  value  to  said  plaintiff  what- 
ever, and  that  said  defendant,  during  all  the  time  aforesaid,  both 
*in  the  daytime  and  at  all  hours  of  the  night-time,  has  wrongfully 
allo>yed  its  cars  loaded  with  cattle,  sheep,  swine,  manure,  and  other 
freight,  emitting  noisome  and  unhealthy  odors,  to  stand  upon 
said  track  within  close  proximity,  to  wit,  the  distance  of  ten 
feet,  to  the  dwelling-houses  on  the  rear  of  said  lots,  and  has 
then  and  there  shifted  and  distributed  its  cars,  and  blown  the 
whistle  of  its  locomotives,  and  started  its  trains  of  cars,  and 
suddenly  stopped  them  and  backed  them  and  started  them 
again,  causing  great  and  unusual  noises  in  the  neighborhood  of 
said  dwelling-houses,  and  causing  divers  noxious,  offensive,  and 
unwholesome  vapors,  fumes,  smokes,  smells,   and  stenches   to 
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ilow,  arise,  and  surround  said  dwelling-houses,  and  thereby  also 
jarring  the  doors  and  walls  of  said  dwellings  and  breaking  the 
piaster  upon  the  walls,  and  by  means  aforesaid  have  driven 
the  tenants  from  said  houses,  and  have  rendered  the  same  unten- 
tanable  and  unfit  for  use,  etc. 

The  first  plea  was  the  general  issue  on  which  issue  was 
found. 

The  second  plea,  which  was  demurred  to,  was  a  special 
traverse. 

In  this  the  defendant  set  out  its  chartered  right  to  build  this 
•elevated  railroad,  and  then  averred  "  That  in  execution  of  said 
powers  and  by  force  and  virtue  of  said  Acts,  it  did  survey,  lay 
out,  and  locate  said  railroad  on  the  several  courses  set  down  in 
said  survey,  and  did  construct  a  railroad  between  the  points 
in  the  said  last  above  Act  set  forth,  as  it  fully  might  do,  doing  no 
unnecessary  damage  to  private  or  other  property,*'  etc. 

That  after  the  construction  of  said  railroad  at  the  several 
times  when,  etc.,  the  defendant,  in  order  to  carry  into  effect  the 
objects  of  the  incorporation  of  the  said  The  United  New  Jersey 
&  Canal  Company,  did  use  the  same  in  the  prosecution  of  its 
business  as  a  common  carrier  of  passengers  and  freight,  and 
•continued  the  same  during  the  time  mentioned  in  said  declaration, 
as  it  lawfully  might  do  for  the  causes  aforesaid,  and  did  thereby 
necessarily  create  some  smell  and  some  noise,  and  did  necessarily 
shift  and  distribute  its  cars,  and  did  necessarily  blow  the  whistle 
of  its  locomotives,  and  did  necessarily  start  and  suddenly  stop 
with  trains  of  cars,  and  back  them  and  start  them  again,  and 
•did  necessarily  cause  noises,  smoke,  and  vibration,  and  did 
necessarily  transport  thereon  cattle,  sheep,  swine,  manure,  and 
other  freight,  as  it  lawfully  might  do  for  the  causes  aforesaid, 
which  are  the  supposed  grievances  of  which  the  plaintiff  in  her 
said  declaration  complains,  without  this,  that  it,  the  said  defend- 
ant, was  guilty  of  the  said  supposed  grievances  or  any  or  either 
of  them,  and  this,  it,  the  said  defendant,  is  ready  to  verify. 

William  H,  Davis  zxiAJohn  Linn  for  plaintiff. 

Beasley,  Ch.  J.  — The  form  of  the  plea,  which  has  been  de- 
murred to,  will  be  considered  briefly  in  the  sequel ;  but  for  the 

present  it  will  be  taken  to  present,  in  a  sufficient 
Grounds  of  the  manner,  the  facts  on  which  the  defendant  in  this  part 
thrdefence.''  *  ^^  ^^^  procedure  has  based  its  defence.  That  de- 
fence, stripped  of  all  verbosity,  is,  that  by  force  of 
its  franchises  derived  from  the  public  grant,  it  has  built  its  road 
and  run  its  trains,  carrying  merchandise  and  freight,  near  to  the 
lands  of  the  plaintiff,  doing  the  plaintiff  no  more  damage  than 
•that  which  necessarily  resulted  from  the  transaction  of  such  acts 
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and  business.  Its  position  is,  that  for  such  incidental  and  un- 
avoidable damage  it  is  not  responsible.  The  plaintiff  occupies 
the  opposite  ground,  claiming  that  with  respect  to  private  prop- 
erty, a  railroad  is  per  se  a  nuisance  whenever  it  throws  a  detri- 
ment, such  as  would  be  actionable  at  common  law,  on  such 
property. 

That  this  proposition,  on  which  the  plaintiff's  case  rests,  is  a 
most  momentous  one,  is  at  once  apparent.  If  it  should  be  sus- 
tained, an  illimitable  field  of  litigation  would  be 
opened.  If 'a  railroad,  by  the  necessary  concomi-  a,omeotous"* 
tants  of  its  use,  is  an  actionable  nuisance  with  re-  one.  conse- 
spect  to  the  plaintiff's  property,  so  it  must  be  as  to  qnencesof 
all  other  property  in  its  vicinity.  It  is  not  only  those  theorr!*"**'* 
who  are  greatly  damnified  by  the  illegal  act  of 
another  to  whom  the  law  gives  redress,  but  its  vindication  ex- 
tends to  every  person  who  is  damnified  at  all  —  unless,  indeed, 
the  loss  sustained  be  so  small  as  to  be  unnoticeable  by  force  of 
the  maxim  De  minimis  non  curat  lex.  The  noises  and  other  dis- 
turbances necessarily  attendant  on  the  operation  of  these  vast 
instruments  of  commerce  are  wide-spreading,  impairing,  in  a  sen- 
sible degree,  some  of  the  usual  conditions  upon  which  depend 
the  full  enjoyment  of  property  in  their  neighborhood ;  and,  con- 
sequently, if  these  companies  are  to  be  regarded  purely  as 
private  corporations,  it  inevitably  results  that  they  must  be  re- 
sponsible to  each  person  whose  possessions  are  thus  molested. 
Such  a  doctrine  would  make  these  companies,  touching  such 
land-owners,  general  tort  feasors ;  their  tracks  run  for  miles 
through  the  cities  of  the  State,  and  every  land-owner  on  each 
side  of  the  track  would  be  entitled  to  his  action,  and  so  in  the 
less  populated  districts  each  proprietor  of  lands  adjacent  to 
the  road  would  have  a  similar  right ;  and  thus  the  litigants  would 
be  numbered  by  thousands.  It  is  questionable  whether  the  run- 
ning of  railroads  would  be  practicable  if  subjected  to  such  a 
responsibility. 

Nor  is  this  susceptibility  to  be  sued  on  all  sides  the  only,  or 
even  the  worst,  consequence  of  the  theory  in  question.  For,  if 
these  rights  of  action  exist,  it  follows  necessarily,  that  each  of 
the  persons  in  whom  they  are  vested  can  prevent  the  continu- 
ance of  the  wrong  out  of  which  such  rights  of  action  arise.  If 
this  plaintiff  should  recover  two  or  three  verdicts  against  the 
defendant  because  of  the  damage  that  is  inseparable  from  the 
running  of  its  trains,  there  is  plainly  no  ground  on  which 
the  chancellor  could  refuse  to  enjoin  a  continuance  of  the 
nuisance.  Nor  does  there  appear  to  be  any  relief  from  such  a 
consequence ;  the  aggrieved  land-owner  would  be  the  master  of 
the  situation ;  for  there  is  no  law  by  force  of  which  the  company 
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could  take  his  land,  in  invitum,  or  compel  him  to  have  his  dam- 
ages assessed  once  for  all.  In  short,  the  plaintiff's  claim  involves 
the  assertion  that  he  can  put  a  stop  to  the  business  of  the  de- 
fendant at  the  point  iti  question. 

The  statement  of  the  legal  situation,  if  the  hypothesis  in 
question  obtained,  shows  that  such  hypothesis  is  a  mere  vagary. 

From  the  first  institution  of  railroads  in  this  State  to 
luuroAda  not     jj^^  present  time,  these  grounds  of  action,  if  they 

rMponstble  for  •   /^   i_  i.  4/   •  i.      1  •      . 

incidenui  cxist,  have  been  present  m  numberless  mstances, 
Manages.  and  yet  this  'is  the  first  suit  of   the  kind  that  has 

been  brought.  The  statutes  of  the  State  have 
always  been,  and  are  now,  framed  on  the  opposite  theory.  These 
laws,  in  providing  for  the  acquisition  and  condemnation  of  lands, 
authorize  the  takihg  of  such  lands  only  as  are  requisite  for  the 
necessary  structures  of  the  road  and  the  accommodation  of  its 
business,  and  require  the  payment  of  damages  only  to  that  class 
of  land-owners.  These  corporations  are  not  permitted  to  se- 
quester any  other  property,  nor  to  compensate  for  other  dam- 
ages. The  central  idea  of  the  system  is  that  for  incidental 
damages  these  companies  are  not  responsible.  This  system, 
thus  ancient  and  uniform,  is  now  challenged  in  this  case. 

The  process  of  reasoning  which  is  used  in  support  of  the 
plaintiff's  claim  has  not  been  overlooked.     It  is  said  that  the 

plaintiff's  property  has  been  damnified,  and  that,  as 
piaiHttfTt  ^{^g  ja^  declares  that  whenever  there  is  a  wrong 
nAMiiiBff  there  is  a  remedy,  the  Legislature  itself  cannot  de- 
«oiuidered.        prive  him  of  his  right  to  redress.     But  this  course 

of  argument  contains  in  it  the  fallacy  that  the 
general  rules  of  law  are  universal,  like  rules  of  logic.  But  law 
is  a  practical  science ;  and  almost  all  its  general  principles,  how- 
ever wide  their  application  may  seem  to  be,  have,  on  all  sides, 
their  reasonable  limitations. 

Ingenuity  is  ever  apt  to  run  them  to  extremes,  and  it  was  this 
too  subtle  {nifnis  callida)  interpretation  of  legal  rules  that  led 
Cicero  to  the  declaration,  "  Summiim  jus,  summa  injuria*'  There- 
fore, if  the  maxim  asserting  the  universality  of  the  redress  pro- 
vided by  the  law  for  wrongs  would  by  its  terms  extend  to  the 
damage  sustained  by  the  plaintiff,  in  its  practical  application  it 
would  be  kept  within  expedient  bounds.  But  in  truth,  to  take 
this  maxim  as  a  rule  in  the  present  case  is  to  assume  its  funda- 
mental term,  that  is,  to  presuppose  that  a  wrong  was  committed 
by  the  mere  act  of  running  these  trains.  This  is  the  very  point 
in  controversy ;  for  the  defence  is  that  the  Legislature  could  dis- 
pense the  company  from  responsibility  for  such  damage,  and  that 
it  has  done  so. 

This  latter  contention  must,  I  think,  be  sustained.     The  legis- 
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lative  power  is  amply  competent  for  such  a  purpose,  and  it  is 
obvious  that  it  has  put  forth  such  power.     It  is.  a  i^gigi^tore 
radical  error  to  regard  these  corporations  as  simply  has  dispeHsod 
private.     They  have  a  public  as  well  as  a  private  eom^njtnm 
aspect,  and  it  is  on  this  account  that  the  immunity  JJJ*^,"*'*""'' 
in  question  belongs  to  them.     That  they  possess,  in 
some  degree,  the  nature  of  a  public  corporation,  can  not  and  will 
not  be  denied,  for  they  could  not  otherwise  acquire  a  foot  of 
land  for  their  .roadway  in  this   State  by  condemnation.     The 
Constitution  prohibits  the  taking  of    private  property  for  any 
other  than  a  public  purpose ;  so  that  the  concession  that  a  rail- 
road company  can  compel  the  surrender  of  the  land  necessary 
for  its  purpose,  is  an  admission  that  such  purpose  is  a  public  one, 
and  the  running  of  trains  is  as  much  a  part  of  such  purpose  as 
the  laying  of  the  roadbed  is.     It  would  seem  quite  irrational  to 
say  that  the  making  of  the  track  is  an  act  done  so  far  in  behalf 
of  the  community  that  the  eminent  domain  of  the  State  may  be 
resorted  to  for  its  furtherance,  but  that  the  running  of  trains 
upon  such  track  is  a  purely  private  affair,  in  which  the  people  at 
large  have  no  interest.    These  roads,  in  view  of  their  effect  upon 
social  and  commercial  interests,  are  of  vastly  more  importance 
than  are  most  of  the  public  highways ;  and  it  is  on  account  of 
this  transcendent  usefulness  that  they,  to  a  large  extent,  have 
been  and  must  be  regarded  as  public  agencies. 

Looking  at  them  in  this  light,  it  is  but  following  the  ordinary 
path  to  declare  that  they  are  not  responsible  for  those  incidental 
damages  that  result  from  the  proper  exercise  of  their  functions. 
This  is  the  settled  rule.  The  Legislature  may  authorize  the 
altering  the  grade  of  a  city  street ;  such  act  may  occasion 
immense  loss  to  the  owners  of  the  abutting  property ;  and  such 
loss  is  damnum  absque  injuria  —  the  reason  being  that  the 
improvement  is  a  matter  of  public  concern,  and  that  each  indi- 
vidual member  of  the  community,  while  he  is  entitled  to  its 
benefits,  must  submit  to  its  burdens.  The  attitude  of  railroad 
companies,  so  far  as  relates  to  the  applicability  of  legal  principles, 
is  not  dissimilar  :  they  run  their  trains  by  legislative  authority 
for  the  public  benefit,  and  on  that  account,  in  doing  such  acts, 
they  are  so  far  forth  the  representatives  of  the  body  of  the 
people.  The  defendant  alleges  that  it  has  kept  entirely  within 
the  limits  of  its  chartered  rights  in  running  its  trains,  and  that  the 
plaintiff  has  suffered  no  damage  except  such  as  is  necessarily 
incident  to  such  transactions ;  and  it  seems  to  me  that  if  this 
be  true  this  action  cannot  be  maintained. 

In  support   of   the  contrary  view  the  counsel  of  Aathoritiet 
the  plaintiff  relies  on  two  cases ;  viz.,  Pa.  R.  Co.  wfiewwi. 
V,  Angel,  14  Stew.  Eq.  326 ;  and  Bait.  &  P.  R.  Co.  v.  Fifth 
Baptist  Church,  108  U.  S.  328. 
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Neither  of  these  decisions  is  in  point ;  and  the  principles  of 
law  declared  in  the  latter  is  directly  adverse  to  the  proposition 
laid  as  the  basis  of  this  suit.  The  former  of  these  precedents 
presented  to  the  court  the  naked  proposition  whether  the  rail- 
road company,  the  defendant  in  the  proceeding,  should  be  re- 
strained from  doing  certain  acts  which  were  obviously  ultra  vires. 
The  court  found  as  a  fact  that  the  defendant  was  doing  continu- 
ously, to  the  detriment  of  the  complainant,  that  which  was 
entirely  unauthorized  by  its  charter ;  and  the  case  did  not  call 
for  any  expression  of  opinion  on  the  part  of  the  tribunal  as  to 
the  effect  of  incidental  damage  done  by  the  road  in  the  neces- 
sary operations  of  Its  business.  The  case  has  no  value  as  a 
precedent  beyond  this. 

The  decision  of  the  Supreme  Court  of  the  United  States  just 
referred  to  rested  on  the  same  basis.  On  it  a  railroad  company 
had  located  its  repair-shop  and  engine-house  next  to  a  church, 
to  which  it  was  a  nuisance  by  reason  of  the  noises  occasioned 
by  the  business  carried  on  at  the  place.  The  court  declared  that 
the  company  could  not  justify  the  maintenance  of  such  a  nui- 
sance. The  propriety  of  this  result  seems  unquestionable.  The 
railroad  company,  in  selecting  a  place  for  repair-shops,  acted 
altogether  in  its  private  capacity ;  such  location  was  a  matter 
of  indifference  to  the  public ;  and  consequently,  with  respect  to 
such  an  act,  the  corporation  stood  on  the  footing  of  an  individual, 
and  was  entitled  to  no  superior  immunities.  But  in  this  same 
case,  Mr.  Justice  Field,  in  his  opinion,  is  careful  to  emphasize  the 
difference,  ih  legal  results,  between  those  damages  which  are 
the  necessary  product  of  the  running  of  a  railroad,  and  those 
which  are  not  of  that  character,  for  he  says,  "  Undoubtedly  a 
railway  over  the  public  highways  of  the  District,  including  the 
streets  of  the  city  of  Washington,  may  be  authorized  by  Con- 
gress ;  and  if,  when  used  with  reasonable  care,  it  produces  only 
that  incidental  inconvenience  which  unavoidably  follows  the 
additional  occupation  of  the  streets  by  its  cars  with  the  noises 
and  disturbances  necessarily  attending  their  use,  no  one  can 
complain  that  he  is  incommoded.  Whatever  consequential 
annoyance  may  necessarily  follow  from  the  running  of  cars  on 
the  road  with  reasonable  care  is  damnum  absque  injuria.  The 
private  inconvenience  in  such  case  must  be  suffered  for  the 
public  accommodation." 

It  is  apparent  that  the  inconveniences  and  annoyances  here 
mentioned  were  such  results  from  the  running  of  the  cars  in  the 
public  streets  as  would  have  been  deemed  actionable  wrongs,  but 
from  the  public  character  of  the  business  of  which  they  were 
the  necessary  incidents.  It  is  stated  to  be  damage  {damnum) ; 
but  it  is  absque  injuria^  because  the  cause  producing  it  is  legsd^ 
ized  in  promotion  of  the  general  welfare. 
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The  decisions  appear  mainly  to  agree  with  respect  to  this 
doctrine.  They  are  quite  numerous,  and  the  few  following  are 
cited  merely  as  examples.  Radclifle  v.  Mayor,  etc.,  of  Brooklyn, 
4  N.  Y.  195  ;  Chapman  v.  Albany  &  S.  R.  Co.,  10  Barb.  369; 
Grand  Rapids  &  Ind.  R.  Co.  v.  Heisel,  33  Mich.  62 ;  Struthers 
V.  Dunkirk,  etc.,  R.  Co.,  ^7  Pa.  282 ;  Cosby  v.  Owenboro  & 
R.  R.  Co.,  10  Bush  (Ky.),  288 ;  Pa.  R.  Co.  v,  Lippincott,  30  Am. 
&  Eng.  R.  R.  Cas.  399.  . 

Nor  does  it  seem  that  this  principle  is,  on  the  whole,  unjust  in 
its  operation.     It  is,  in  all  probability,  no  more  reasonable  to 
say  that  the  property  in  the  vicinity  of  a  railroad 
will  be  greatly  reduced  in  value  by  the  running  of  its  ^''*  priodpu 
cars,  than  that  the  introduction  of  stores  into  a  city  "u  oipei»ti<m. 
street,  before  exclusively  devoted  to  dwelling-houses, 
impairs  the  value  of  the  property  devoted  to  such  use ;  the  fact 
being,  that  while  each  of  such  lots  becomes  depreciated  for  one 
particular  use,  its  general  value  is  much  enhanced.     And  such  is 
the  effect  of   railroads  on  contiguous  property,  for  while  such 
land  may  be  said  to  be  injured  on  one  side,  it  is  benefited  on 
another ;  and  there  is  no  great  hardship  in  requiring  the  land- 
owner to  submit  to  a  loss  for  which  he  receives  a  compensation. 

There  is  but  a  single  case  in  this  State  in  which  the  present 
question  has  been  placed  directly  sub  judice.     In  the  Morris  & 
Essex  Railroad  Company  v,  Newark,  2  Stock.  352, 
the  owners  of  the  land  abutting  on  the  street  along  J'"*^''®^ 
which  the  railroad  company  had  laid  a  track,  com-  coMider^*. 
plained  that  their  property  was  incidentally  injured 
by  the  running  of  the  trains,  but  this  was  treated  as  damnum 
absque  injuria,  this  being  the  language  of  the  chancellor ;  viz., 
"It  follows  further,  admitting  the   correctness   of    the   views 
expressed,  that   the  adjacent  land-owner  cannot   maintain   an 
action  at  law  for  consequential  damages,  unless  he  can  show  a 
negligent  exercise  by  the  company  of  their  legal  rights  ;  because 
no  action  at  law  will  lie  for  a  consequential  injury  necessarily 
resulting  from  the  exercise  of  a  legal  right  under  legislative 
authority."    And  some  of  the  New  York  decisions  already  cited 
were  referred  to  in  corroboration  of  the  view  thus  declared. 
.    And  this,  for  at  least  the  third  of  a  century,  has  been  the 
practical   construction   given   by  the   courts   or   this    State  to 
the  charters  of  these  corporations.     It  has  been  the 
invariable  course,  so  far  as  is  known,  for  juries  to  be  T?!^^*''"* 
instructed  that  these  companies  are  not  responsible  ni^,^  **** 
for  the  results  of  the  running  of  their  trains,  pro-  fouowed. 
vided  due  care  and  skill  be  observed  in  the  business. 
It  hajS  been  of  frequent  occurrence  that  valuable  tracts  of  wood- 
land have  been  fired  from  the  locomotives  drawing  trains ;  and 

23  A.  &  E.  R.  Cas.  —  8. 
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on  such  occasions  the  judicial  instruction  has  uniforoily  been 
that  the  damages  so  occasioned  could  not  be  made  the  ground 
of  suit,  unless  the  spark  arresters  were  out  of  order,  or  were 
not  of  approved  pattern,  or  negligence  of  some  kind  had  been 
exhibited.  And  it  is  not  remembered  that  such  doctrine  has 
been  called  m  question,  even  to  the  extent  of  being  challenged 
in  the  argument  of  counsel. 

And  it  Y^as  upon  this  principle  that  the  cases  of  Hoff  v.  West 
Jersey  R.  Co.,  i6  Vroom,  201  ;  and  Salmon  v.  Del.,  etc.,  R.  Co., 
10  Vroom,  299,  9  Vroom,  5,  were  severally  decided. 

In  England  the  same  doctrine  has  prevailed.  The  distinction 
between  the  damage  done  by  sparks  escaping  from  a  locomotive 

run  by  a  company  unauthorized  by  charter,  and  when 
TheMme  s\xc\i  rcsults  procccd  similarly  from  an  engine  run 

Eii9hiiid. "        under  a  legislative  sanction,  is  sharply  drawn  in  the 
,      case  of  Jones  v,  Festiniog  R.  Co.,  L.  R.  3  Q.  B.  733 ; 
it  being  held  that,  while  a  liability  to  suit  arose  in  the  former 
case,  in  the  latter  it  did  not 

It  may  be  further  remarked,  that  this  principle  had  become  so 
prevalent  and  deeply  rooted  in  the  jurisprudence  of  this  country 

that  it  has  required  express  legislation  in  some  of 
iiefisutioH  tj^g  States  to  eradicate  and  supersede  it.  Grissell  v, 
principle!'  *  Housatonic  R.  Co.,  26  Law.  Reg.  260 ;  Lyman  v.  Bos- 
ton, etc.,  R.  Corp.,  4  Cush.  288  ;  and  it  is  not  unin- 
structive  to  note,  that  when  that  legislation  was  being  tested  before 
the  courts  the  contest  was  with  respect  to  its  constitutionality, 
which  was  assailed  on  the  ground  that  the  Legislature  could  not 
deprive  these  corporations  of  that  irresponsibility  for  consequen- 
tial damages  that  had  been  impliedly  given  to  them  in  their 
charters.  In  the  judicial  opinions  relating  to  such  controversies, 
it  is  taken  as  an  admitted  datum  that  the  corporate  bodies  were 
originally  possessed  of  the  immunity  claimed,  but  that  it  was 
competent  for  law-makers  to  deprive  them  of  it. 

Nor  have  I  found  any  serious  constitutional  difficulty  with 
respect  to  this  question.     It  has  not  been  unobserved,  that  it  is 

said  that,  as  the  Legislature  cannot  authorize,  by 
tioHsiqaeBtioii.  ^o^ce  of  the  Constitution  of  the  State,  property  to 

be  taken  for  public  use,  without  compensation,  it 
follows  that  it  cannot  legalize  an  injury  to  such  property.  The 
argument  is,  that  to  injure  property  for  the  public  benefit,  to  the 
extent,  «say,  of  one-half  of  its  value,  is,  in  substance,  to  take  for 
that  purpose  a  moiety  of  it. 

But  this  line  of  reasoning  excludes  altogether,  as  it  appears 
to  me,  the  legislative  control  over  the  subject.  As  already 
remarked,  if  the  right  of  action  cannot  be  taken  from  the  land- 
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owner  when  the  injury  to  his  property  is  equal  to  one-half  of  its 
value,  neither  can  this  be  done  when  it  is  damaged  to  one- 
twentieth  part  of  its  value,  or  in  any  other  actionable  degree. 
To  hold  otherwise  would  be  not  only  illogical,  but  also  impracti- 
cable ;  for  who  would  be  able  to  say  to  what  degree  the  damage' 
must  go  in  order  to  give  the  right  of  action  ?  In  my  opinion  the 
legislative  power  covers  the  entire  field  of  incidental  injuries. 

In  the  case  cited  from  the  English  reports,  it  was  held  that 
the  burning  of  a  haystack  by  the  engine  of  an  unchartered 
company  was  a  loss  that  could  be  redressed  by  action,  without 
respect  to  the  question  whether  the  fire  had  been  kept  with 
proper  care  or  not ;  and  yet  the  court  declared,  as  has  always 
been  judicially  declared  in  this  State,  that  if  such  engine  had 
been  used  under  legislative  authority,  such  loss  would  have  been 
remediless.  This,  it  is  evident,  was  maintaining  a  legislative 
right  to  deprive  a  person  of  a  right  of  action  due  to  him  at 
common  law  for  an  injury  resulting  in  the  entire  destruction  of 
his  property ;  and  this  is  the  legal  principle  that  has  practically 
been  enforced  in  this  State  from  the  time  of  the  existence  of  its 
first  railroad  up  to  the  present  hour.  And  it  is  this  entire 
doctrine  that  must  be  abrogated  if  we  say  that,  by  force  of  the 
Constitution,  the  Legislature  cannot  exempt  these  companies 
from  responsibility  for  those  things  thSt  are  the  necessary  con- 
comitants of  the  use  of  the  road. 

When  property  has  been  incidentally  injured,  no  matter  to 
what  extent,  as  an  unavoidable  result  of  a  public  improvement, 
such  loss  has  always  been  deemed  remediless ;  and  it  has  never 
been  supposed  that  the  property  so  injured  was  taken,  in  the 
constitutional  sense,  for  the  public  use.  All  the  public  improve- 
ments in  the  State  have  been  built,  and  are  now  resting,  on  this 
foundation.  For  my  part,  therefore,  I  find  no  embarrassment 
in  disposing  of  the  present  subject,  for  I  have  put  railroads  in 
the  category  of  public  agents,  and  have  regarded  them  as 
p>ossessed  of  all  the  immunities,  in  the  particular  in  question, 
belonging  to  such  an  office ;  for,  to  me,  it  does  not  appear  to  be 
consistent  with  reason  to  declare  that  these  exemptions  may 
be  legislatively  bestowed  upon  an  inconsiderable  turnpike  com- 
I>any,  but  cannot  be  given  in  favor  of  these  great  highways 
connecting  distant  countries  and  extending  over  a  continent. 
It  remains  to  say  but  a  word  about  the  form  of  the  plea.  It 
seems  to  me  unobjectionable.  Its  inducement  contains  the  facts 
e&sential  to  the  defence  arising  out  of  the  principles  just  declared. 
It  sets  out  the  franchise  to  run  the  road,  and  alleges  care  and 
skilly  and  that  no  unnecessary  damage  was  done.  If  any  avoid- 
able damage  was  done,  the  proper  course  is  for  the  plaintiff  to 
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tender  an  issue  upon  that  matter  in  his  replication.     This  is  the 
usual  course. 

I  think  the  demurrer  should  be  overruled. 

Dixon,  J.,  dissented. 

See  next  case  and  note. 


Pennsylvania  R.  Co. 

Marchant. 

« 

{Pennsylvania  Supreme  Court j  April  9,  1888.) 

Eminent  Domain.  —  Liability  of  Railroad  for  Consequential  Damages. — 
The  provision  of  the  Pennsylvania  Constitution  (Const.  1874,  art.  16,  sect.  8)^ 
that  ''municipal  and  other  corporations  and  individuals  invested  with  the 
privilege  of  taking  private  property  for  public  use,  shall  make  just  compen- 
sation for  property  taken,  injured,  or  destroyed  by  the  construction  or  manage- 
ment of  their  works,  highways,  or  improvements,  which  compensation  shall 
be  paid  or  secured  before  such  taking  injury  or  destruction,"  applies  only  to 
such  injuries  as  are  capable  of  being  ascertained  at  the  time  the  work  was 
being  constructed  or  enlarged ;  and  for  injuries  subsequently  received  from  the 
operation  of  the  railroad,  without  negligence  or  lack  of  slcill,  the  company  is 
not  liable,  any  more  than  a  private  person  would  be  for  injuries  arising,  with- 
out his  fault,  from  the  lawful  use  of  his  own  property. 

July  term,  1887,  before  Gordon,  C.  J. ;  Paxson,  Sterrett,. 
Green,  Clark,  and  Williams,  Justices. 

Error  to  Common  Pleas  No.  3  of  Philadelphia  County,  to- 
review  a  judgment  on  a  verdict  for  the  plaintiff  in  an  action  of 
trespass  on  the  case.     Reversed. 

This  was  an  action  by  Edward  D.  Marchant  against  the  Penn- 
sylvania Railroad  Company,  to  recover  for  consequential  damages 
to  his  property,  No.  171 1  Filbert  Street,  Philadelphia,  arising- 
from  the  building  and  operation  of  the  Filbert  Street  extension 
of  the  Pennsylvania  Railroad  to  Broad  Street  Station. 

The  plaintiff's  property  was  situated  on  the  north  sidfe  of  Fil- 
bert Street,  and  was  separated  from  the  railroad  by  the  whole 
width  of  the  street,  which  is  fifty-one  feet  wide.  The  railroad 
is  built  on  substantial  brick  foundations  on  the  defendant's  own 
property.  The  plaintiff  in  his  narrative  alleged  injury  to  himsQ}f 
in  the  possession,  use,  and  enjoyment  of  his  property  by  reason 
of  the  noise,  cinders,  smoke,  and  dust  incident  to  the  operation. 
and  use  of  the  railroad.. 

The  defendant  pleaded  the  general  issue  and  certain  special 
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pleas.  At  the  trial,  the  testimony  showed  that  the  vibration 
■cracked  the  walls  of  the  house,  and  the  noise  disturbed  the  sleep 
of  the  occupants  of  the  house. 

A  number  of  points  were  submitted  by  the  defendant  for  the 
ruling  of  the  court,  as  follows  :  —  . 

1.  The  defendant,  under  its  charter  and  supplements  in  evi- 
dence, had  full  lawful  authority  to  erect  and  operate  the  Filbert 
Street  extension  or  branch  described  in  the  declaration,  without 
incurring  any  liability  by  reason  thereof  for  consequential  damages 
to  the  property  of  the  plaintiff ;  the  uncontradicted  evidence 
being,  that  none  of  the  said  property  was  taken  by  the  defendant, 
but  that  the  entire  width  of  Filbert  Street  intervenes  between 
the  railroad  of  the  defendant  and  the  nearest  point  thereto  of  the 
property  of  the  plaintiff. 

Ans,  Refused,     [i] 

2.  The  defendant  as  purchaser  of  the  main  line  of  the  public 
works  of  this  State,  under  the  Act  of  Assembly  and  deed  in 
•evidence,  had  full  lawful  authority  to  erect  and  operate  the  said 
Filbert  Street  extension  or  branch,  without  incurring  any  liabil- 
ity to  the  plaintiff  for  alleged  consequential  damages  to  his  prop- 
erty ;  the  uncontradicted  evidence  being,  that  none  of  the  said 
property  was  taken  by  the  defendant,  but  that  the  entire  width 
of  Filbert  Street  intervenes  between  the  railroad  of  the  defend- 
ant and  the  nearest  point  thereto  of  the  property  of  the  plaintiff. 

Ans,  Refused.     [2] 

3.  The  contracts  contained  in  the  charter  of  the  defendant 
and  the  supplements  thereto  in  evidence,  as  well  as  the  contract 
contained  in  the  Act  of  Assembly  and  deed  for  the  main  line, 
already  mentioned,  authorized  the  defendant  to  construct  said 
extension  or  branch,  with  liability  for  property  taken  only  ;  and 
no  subsequent  legislation  by  this  State  can  impair  the  obliga- 
tions of  those  contracts,  or  either  of  them,  by  increasing' the 
price  of  the  exercise  of  the  franchises  granted  by  imposing  an 
-obligation  to  pay  for  property  alleged  to  be  injured,  but  not 
alleged  to  have  been  taken. 

Ans.  Refused.     [3] 

4.  The  property  of  the  plaintiff  being  separated  from  the  rail- 
road of  the  defendant  by  the  entire  width  of  Filbert  Street,  a 
public  highway  of  the  city  of  Philadelphia  of  the  width  of  fifty- 
one  feet,  there  is  no  liability  on  the  part  of  the  defendant  for 
alleged  consequential  damages  to  said  property. 

Ans,  Refused.     [4] 

5.  The  uncontradicted  evidence  being,  that  the  property  of  the 
plaintiff  is  situated  on  the  north  side  of  Filbert  Street,  a  public 
highway  of  the  city  of  Philadelphia,  on  the  opposite  side  from 
the  railroad  of  the  defendant,  which  does  not  occupy  any  part  of 
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said  street  opposite  the  property  of  the  plaintiff,  and  is  erected" 
wholly  on  its  own  prpperty,  being  a  distance  of  fifty-one  feet 
therefrom,  and  there  being  no  evidence  that  any  of  the  property 
of  the  plaintiff  was  taken,  injured,  or  destroyed  by  the  construc- 
tion of  the  said  Filbert  Street  extension  or  branch,  the  verdict 
must  be  for  the  defendant. 
Ans.  Refused.     [5] 

6.  The  plaintiff's  property  being  situated  in  a  thickly  built 
portion  of  the  city  of  Philadelphia,  and  upon  the  opposite  side 
of  a  frequented  public  highway,  the  defendant  is  not  responsible 
for  the  consequences  to  the  plaintiff's  property  of  the  proper  and 
careful  operation  of  its  road. 

Afis.  Refused.     [6] 

7.  Under  all  the  evidence  the  verdict  should  be  for  t^he  de- 
fendant. 

Ans.  Refused.     [7] 
•  Verdict  and  judgment  were  for  the  plaintiff,  for  $4,980. 

The  assignments  of  error  specified  :  1-7,  the  refusal  of  the 
defendant's  points. 

A,  H.  Wintersteenyjames  A,  Logan,  and  Wayne  Mac  Veagh  for 
plaintiff  in  error. 

M,  Hampton  Todd  and  George  H.  VanZandt  for  defendant  in. 
error. 

Paxson,  J.  — This  case  is  admittedly  upon  all  fours  with  Penn- 
sylvania Railroad  Company  v,  Lippincott,  argued  and  decided  at 

the  last  term  of  the  court  in  the  Eastern  District. 
BeisoBsfor  ug  Pa.  472  ;  s.  c,  30  Am.  &  Eng.  R.  R.  Cas.  399.  If 
thTLi'Dpincott  ^^^^  decision  is  to  stand,  the  present  case  will  have 
case.  to  be  reversed,  as  they  are  in  direct  conflict.     It  is 

only  just  to  the  learned  judge  below  to  say,  that, 
when  this  case  was  tried,  the  decision  in  Railroad  Company  v, 
Lippincott  had  not  been  made,  nor  had  the  case  been  decided, 
nor  had  it  been  argued  here.  Two  of  our  number  dissented  in 
that  case,  and  two  of  those  who  heard  the  present  case  did  not 
hear  the  former.  I  was  abroad  at  the  time,  and  our  brother 
Williams  was  not  then  a  member  of  the  court. 

In  view  of  these  facts,  and  of  the  grave  character  of  the  ques- 
tion involved,  we  have  listened  to  an  elaborate  argument  involv- 
ing the  same  question,  and  have  carefully  reconsidered  it.  It 
has  not  had  the  effect,  however,  of  producing  any  change  in  the 
views  of  the  majority  of  the  court.  We  adhere  to  the  ruling  in 
Railroad  Company  v.  Lippincott,  as  announced  by  our  brother 
Gordon.  The  ground  was  so  fully  covered  by  his  opinion  that 
this  judgment  might  well  be  reversed  without  a  further  discus- 
sion of  the  principles  involved.     I  concur  fully  in  the  views 
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already  expressed,  and  can  hardly  hope  to  throw  additional  light 
upon  the  matter,  or- to  strengthen  the  argument  already  made. 
In  view  of  the  fact,  however,  that  we  listened  to  what  was  prac- 
tically a  re*argument,  I  will  add  a  few  words  by  way  of  supple- 
ment to  the  previous  opinion  of  our  brother  Gordon,  even  at  the 
risk  of  some  repetition. 

The  plaintiff  below  is  the  owner  of  property  on  the  north  side 
of  Filbert  Street,  and  brought  his  action  to  recover  damages  for 
an  alleged  injury  to  said  property  caused  by  the 
operation  of  the  defendant's  elevated  road.  The 
latter  is  constructed  upon  land  owned  by  the  company,  and  the 
entire  width  of  Filbert  Street  intervenes  between  the  railroad 
and  plaintiff's  house.  He  complains  of  the  noise,  the  dust, 
smoke,  and  cinders,  and  the  constant  jar  caused  by  the  passing 
trains.  He  says  that  these  causes  combined  interfere  with  the 
enjoyment  of  his  property,  and  lessen  its  market  value.  For 
the  purposes  of  this  cause,  we  must  consider  his  allegations 
established  by  the  verdict  of  the  jury. 

The  plaintiff  claims  to  recover  by  virtue  of  the  Constitution  of 
1874,  sect.  8,  art.  xvi.,  which  provides  that  "municipal  and  other 
corporations  and  individuals  invested  with  the  privilege  of  taking 
private  property  for  public  use,  shall  make  just  compensation  for 
property  taken,  injured,  or  destroyed  by  the  construction  or 
enlargement  of  their  works,  highways,  or  improvements,  which 
compensation  shall  be  paid  or  secured  before  such  taking,  injury, 
or  destruction." 

It  was  held  in  Railroad  Company  v,  Lippincott,  that  the  effect 
of  this  clause  of  the  Constitution  was  to  place  corporations  upon 
the  same  plane  with  individuals  as  regards  liability  c^„tiutioii 
for  injuries  to  property ;  and  that  it  only  made  a  pikces  corpora- 
corporation  liable  where  an  individual  was  liable  at  tionsnpon 
common  law.     The  correctness  of  this  ruling  was  "^BdWdwai 
conceded  by  the  learned  counsel  for  the  plaintiff. 
He  says  at  p.  13  of  his  printed  brief,  "  We  ask  for  no  other  or 
greater  liability  to  be  imposed  upon  this  railroad  company  thah 
would  be  imposed  upon  an  individual  in.  like  circumstances." 
As,  however,  other  counsel  in  other  cases  may  not  concede  so 
much,  I  will  add  a  few  words  to  this  branch  of  the  case. 

If  we  resort  to  the  familiar  rule  of  interpreting  statutes,  the 
old  law,  the  mischief  and  the  remedy,  we  have  no  difficulty  in 
arriving  at  the  true  construction  of  the   language 
cited  from  the  Constitution.     Prior  to  1874  the  citi-  ThemiMhief 

,  ^  .    .  ,    ,  '  ^      ^ .  .       ander  the  old 

zen  whose  property  was  injured  by  a  corporation  in  iaw,indthe 
the  construction  01  its  works  had  no  remedy  there-  nmedj. 
for,  unless  some  portion  of  his  property  was  actually 
taken.     This  was  an  immunity  enjoyed  by  corporations,  and  not 
by  individuals. 
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Cases  of  great  hardship  soon  arose.  O'Connor  v,  Pittsburgh, 
1 8  Pa.  187,  was  one  of  these.  In  that  case  the  city,  by  the 
change  of  the  grade  of  a  street,  practically  ruined  a  valuable 
church  property.  Yet  there  was  no  remedy.  This  court,  of  its 
own  motion,  ordered  a  re-argument  of  that  case,  "in  order  to 
discover  if  possible,"  in  the  almost  pathetic  language  of  Chief 
Justice  Gibson,  "  some  way  to  relieve  the  plaintiff,  consistently 
with  law ;  but,  I  grieve  to  say,  we  have  discovered  none." 

Instances  of  a  like  nature  might  be  cited  indefinitely.  I  have 
selected  this  one  as  an  illustration  of  the  principle,  and  as  per- 
haps one  of  the  most  striking.  In  all  of  them,  however,  there 
was  an  injury  to  the  property  of  the  plaintiff  in  consequence  of 
the  erection  or  construction  of  the  works  of  the  corporation,  as 
by  the  change  of  grade  in  O'Connor  v,  Pittsburgh,  and  the 
interference  with  water  rights,  as  in  Monongahela  Navigation 
Company  v.  Coons,  6  Watts  &  S.  loi.  In  all  these  cases  the 
property  had  been  seriously  injured,  and  yet  no  portion  of  it 
taken  by  the  offending  corporation. 

This  was  the  mischief  which  the  constitutional  convention 
hacl  before  it  when  sect.  8  of  art.  xvi.  was  adopted  by  that  body ; 
and  it  was  the  evil  the  people  were  smarting  under  when  they 
ratified  the  work  of  the  convention  at  the  polls.  The  Constitu- 
tion, since  1790,  had  declared  that  the  property  of  the  citizen 
should  not  be  taken  or  applied  to  public  use  without  just  com- 
pensation. The  Constitution  of  1874  went  farther,  and  declared 
not  only  that  it  shall  not  be  taken,  but  also  that  it  shall  not  be 
injured  or  destroyed  by  corporations  in  the  construction  or 
enlargement  of  their  works,  without  making  compensation,  etc. 
There  is  no  ambiguity  in  this  language.  We  have  applied  it 
several  times  to  cases  arising  under  it  without  the  least  diffi- 
culty. We  are  now  asked  to  apply  it,  not  to  injuries  to  the 
plaintiff's  property  arising  from  the  construction  of  the  defend- 
ant's road,  but  to  injuries  resulting  from  the  lawful  operation  of 
its  road  without  negligence. 

Before  I  proceed  to  discuss  this  branch  of  the  case,  in  order 
that  we  may  know  exictly  where  we  stand,  I  will  refer  briefly  to 

the  cases  we  have  decided  under  this  clause  of  the 
■IXuil''**     Constitution  of  1874. 

consttutioii  Reading  v.  Althouse,  93  Pa.  400,  was  a  case  where 

of  1874.  certain  springs  or  streams  of  water  had  been  diverted 

from  their  usual  course  to  supply  the  city  with  water. 
By  the  Act  of  April  14,  1853,  applying  to  the  Reading  Water 
Company,  it  was  provided,  that,  where  the  corporation  perma- 
nently appropriated  to  its  use  such  springs  or  streams  as  it 
might  select  for  water  purposes,  compensation  should  be  made 
to  the  owners  for  damages  sustained.     In  an  action  against  the 
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city  by  a  riparian  owner  whose  stream  had  been  diverted,  we 
held,  not  only  that  the  action  could  be  sustained  under  the 
above  Act  of  1853,  but  also  that  it  could  be  maintained  under 
5ect.  8  of  art.  xvi.  of  the  Constitution.  In  referring  to  this  sec- 
tion it  was  said  by  Mr.  Justice  Gordon,  "  That  section  provides 
for  the  making  of  compensation,  not  only  for  the  taking  of  pri- 
vate property  for  public  use,  as  was  the  case  theretofore,  but 
also  for  its  injury  or  destruction.  That  the  use  which  the  plain- 
tiff made  of  the  waters  of  the  Great  or  Antietam  Creek,  through 
the  race  or  ditch  in  controversy,  was  property,  although  of  an 
incorporeal  kind,  is  not  open  to  debate,  and  that  it  was  injured 
by  the  operations  of  the  City  of  Reading,  is  a  fact  established  by 
the  proper  tribunal.  There  is,  therefore,  no  good  reason,  appar- 
ent to  us,  why  the  case  should  not  be  covered  by  the  above- 
recited  eighth  section  of  the  Constitution." 

In  New  Brighton  z/.  United  Presbyterian  Church,  96  Pa.  331, 
we  had  a  case  before  us  like  O'Connor  v.  Pittsburgh,  and  differ- 
ing only  in  degree.  The  borough  had  changed  the  grade  of  a 
street  from  two  feet  and  a  half  in  some  places  to  fifteen /feet  in 
others,  and  we  held  that  a  property  owner  injured  thereby  had  a 
right  to  damages  for  said  injury  under  the  Constitution  of  1874, 
although  no  such  right  existed  before. 

Philadelphia  &  Reading  Railroad  Company  v.  Patent,  2  Cent. 
Rep.  554,  was  a  case  in  which  the  said  company,  as  the  lessee  of 
another  railroad  company,  changed  the  alignment  of  the  tracks 
of  said  leased  railroad  in  a  certain  street  in  the  borough  of 
Manayunk,  thereby  obstructing  the  access  to  a  private  house 
fronting  thereon,  and  causing  other  consequential  injury  thereto. 
In  an  action  on  the  case  against  the  company  to  recover  dam- 
ages for  such  injuries,  it  was  held,  that,  while  the  plaintiff  was 
entitled  to  recover  upon  other  grounds,  the  case  came,  neverthe- 
less, within  the  Constitution  of  1874. 

In  Pennsylvania  Railroad  v.  Duncan,  11 1  Pa.  352  ;  s.  c,  29  Am. 
%L  Eng.  R.  R.  Cas.  354,  the  plaintiff  was  allowed  to  recover  in  an 
action  on  the  case  for  damages  to  his  property  caused  by  the 
construction  of  defendant's  road.  The  road  was  so  near  his 
property  as  to  deprive  him  of  the  use  of  Filbert  Street  as  a 
highway,  and  of  four  hundred  feet  of  building  front  on  said 
street.  It  is  true.  Justice  Green  and  myself  dissented  in  that 
case :  but  it  was  upon  the  single  ground  that  the  company  had 
paid  $7,000,000  to  the  State  for  its  property  and  franchises  ;  had 
succeeded  to  all  the  rights  of  the  State,  including  the  right  to 
construct  its  road  without  liability  for  consequential  injuries; 
and  we  were  unable  to  see  how  the  State  could  avoid  its  con- 
tract by  amending  its  Constitution.  But  we  were  all  of  opinion, 
that,  but  for  this  single  reason,  the  case  came  clearly  within  the 
Constitution  of  1874. 
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County  of  Chester  z/.  Brower,  lo  Cent.  Rep.  909,  decided  at 
the  present  term,  was  a  case  where  the  county  had  erected  a 
bridge  over  French  Creek,  in  the  borough  of  Phoenixville,  and  in 
the  construction  of  the  abutments  or  approaches  to  the  bridge 
had  built  a  wing  wall,  nine  feet  six  inches  in  height,  immediately 
in  front  of  plaintiff's  houses,  and  only  seven  feet  distant  there- 
from, thereby  seriously  interfering  with  his  access  thereto,  and 
his  reasonable  use  and- enjoyment  of  the  same.  We  held,  revers- 
ing the  court  below,  that  the  plaintiff  was  entitled  to  recover 
damages  for  this  injury,  in  an  action  on  the  case.  This  was  fol- 
lowing directly  in  the  line  of  the  Railroad  Company  v.  Duncan. 

It  will  be  observed  that  they  are  all  cases  where  the  in  jury- 
in  them  CAMS  arose  from  the  f  onstruction  of  the  road.  In  no  one 
wiiiit^f^*"  of  them  was  there  a  claim  for  what  are  popularly 
fonstrnctioii  Called  Consequential  damages,  arising  from  the  opera- 
of  road.  tion  of  the  road  after  its  completion. 

It  will  be  noticed  that  all  our  cases  decided  prior  to  the  Con- 
stitution of  1874,  in  which  compensation  was  denied  for  what 
are  called  consequential  injuries,  were  instances  in  which  the 
injuries  were  the  result  of  the  construction  of  the  road ;  while 
our  cases  decided  since  1874,  and  which  came  under  the  section 
thereof  referred  to,  likewise  involved  only  injuries  resulting  from 
construction.  The  only  exception  is  the  case  of  Pennsylvania 
Railroad  Company  v,  Lippincott,  before  referred  to,  and  two  or 
three  other  cases,  resting  upon  the  same  principle,  and  which 
were  argued  and  decided  with  it,  and  in  each  of  which  the  right 
to  recover  was  denied. 

The  question  whether,  under  the  Constitution  of  1874,  a  cor- 
poration is  responsible,  not  only  for  property  taken,  injured,  or 
„^  .  destroyed  in  the  construction  or  enlargement  of  its 

The  importuiee        ^iv*.!         r         ...  *=•.  ^, 

or  the  cue.        works,  but  also  for  m juries  or  mconveniences  the 

result  merely  of  the  operation  of  its  works,  is  a  ques- 
tion of  such  supreme  importance,  and  of  consequences  so  far- 
reaching,  that  we  approach  its  discussion  with  caution.  If  it  is 
the  mandate  of  the  Constitution,  it  must  be  obeyed.  It  is  our 
duty  to  give  effect  to  the  will  of  the  people,  lawfully  expressed ; 
and  we  shall  perform  it,  although  it  stops  every  wheel  in  the 
Commonwealth.  But  it  is  no  part  of  our  duty  to  write  into  the 
Constitution  something  which  the  people  have  not  placed  there. 
Just  here  it  is  proper  to  say  that  there  is  not  a  word  about 
"consequential"  injuries  in  the  Constitution.  The  word  itself 
Nothing  about  ^^^  acquired  a  broad,  popular  meaning  by  which 
consequential  many  persons  may  be  misled.  In  judicial  proceed- 
injuriesin  ings  it  should  be  used  intelligently,  and  with  due 
constitotion.  regard  to  its  proper  meaning.  In  its  application  to 
the  Constitution  we  understand  it  to  mean  an  injury  to  a  man's 
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property,  the  natural  and  necessary  result  of  the  construction 
or  enlargement  of  its  works  by  a  corporation;  an  injury  of 
such  certain  character  that  the  damages  therefor  can  be  esti- 
mated and  paid  or  secured  in  advance  as  provided  in  the  Consti- 
tution. And  attention  is  again  called  to  the  cases  which  I  have 
cited,  and  in  which  the  constitutional  provision  has  been  invoked, 
and  in  all  of  which  there  has  been  an  actual,  positive,  visible 
injury,  the  necessary  result  of  the  original  construction. 

In  considering  a  new  question,  it  is  sometimes  useful  to  carry 
it  out  to  its  logical  conclusion,  and  see  where  it  leads  us  to.    It  is- 
true  the  argumentitnt  ab  inconvenienti  is  entitled  to 
but  little  force  in  the  face  of  a  plain  mandate  of  the  ^'**'*  ***• 

/-•         i.*j.    *.•  T>    *.    -J.    •  •  *.    •       doctrine  Of 

Constitution.     But  it  is  a  persuasive  argument  in  ^^^  puintiff 
construing  language  which  is  capable  of  more  than  woaid  lead  to. 
one  interpretation ;  and  especially  is  it  so  when  we 
are  asked  to  amend  the  Constitution  by  a  judicial  decree. 

If  we  hold  that  property  owners  on  Filbert  Street  are  entitled 
under  the  Constitution  to  recover  for  the  injuries  complained  of 
in  this  case,  in  other  words,  that  it  embraces  injuries  the  sole 
result  of  the  lawful  operation  of  the  defendant's  road,  where  are 
we  to  stop  in  its  application  ^  Where  is  the  line  to  be  drawn  .^ 
If  property  owners  on  Filbert  Street  may  recover,  why  not  those 
on  Arch  Street,  and  Race,  and  so  far  on  north  and  south,  east 
and  west,  as  far  as  the  whistle  of  the  locomotive  can  be  heard, 
and  its  smoke  can  be  carried }  The  injury  is  the  same,  it  differs 
only  in  degree.  And  it  does  not  stop  here.  The  Constitution 
does  not  apply  to  railroads  merely.  It  affects  corporations 
clothed  with  the  power  of  eminent  domain,  including  cities,  bor- 
oughs, counties,  and  townships ;  it  is  applicable  to  canals,  turn- 
pikes, and  other  country  roads.  If  by  judicial  construction  we 
extend  the  Constitution  to  all  the  possibilities  resulting  from  the 
lawful  operation  of  a  public  work  to  all  kinds  of  speculative  and 
uncertain  consequential  injuries,  we  shall  find  ourselves  at  sea, 
without  chart  or  compass  to  guide  us.  Were  we  to  adopt  such  a 
construction  we  would  be  compelled,  to  use  the  language  of  Chief 
Justice  Shaw,  in  Proprietors  of  Locks  and  Canals  v.  Nashua  & 
Lowell  Railroad  Company,  10  Cush.  385,  to  extend  it  "  to  turn- 
pikes and  canals,  the  value  of  which  is  diminished  or  destroyed 
by  loss  of  custom ;  to  taverns  and  public  houses  deserted  or  left 
in  obscurity ;  to  stage-coach  proprietors  and  companies ;  to 
owners  of  dwelling-houses,  manufactories,  wharves,  and  all  other 
real  estate  in  towns  and  villages  from  which  the  line  of  travel  has 
been  diverted.  If  it  can  extend  to  the  next  estate  bcyoi^d  the 
one  crossed  or  touched  by  the  railroad,  why  not  to  the  next,  and 
the  next,  which  may  be  affected  less  in  degree,  but  in  the  same 
manner  ?  *' 
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It  is  very  plain  to  our  view  that  the  constitutional  provision 
was  only  intended  to  apply  to  such  injuries  as  are  capable  of 
.  being  ascertained  at  the  time  the  works  are  being 
applies  oBiy  Constructed  or  enlarged,  for  the  reason,  among  others, 
to  Injuries  that  it  requires  payment  to  be  made  therefor,  or  se- 
Mcertainabie  curity  to  be  given,  in  advance.  This  is  only  possible 
«oMtraet«i.*'*  where  the  injury  is  the  result  of  construction  or  en- 
largement. For  how  can  injuries  which  flow  only 
from  the  future  operation  of  the  road,  and  which  may  never  hap- 
pen, be  ascertained  in  advance,  and  compensation  made  therefor  ? 

It  remains  to  say,  that  if  the  construction  of  the  Constitution 
contended  for  be  correct,  then  we  have  a  liability  imposed  upon 
Kverj  o«e  Corporations  in  the  operation  of  their  works  which  is 
has  the  right  not  now,  and  never  has  been,  imposed  upon  individ- 
to  uwfai  uals.     No  principle  of  law  is  better  settled  than  that 

^wV'ro'ert  ^  ^^^  ^^^  ^  right  to  the  lawful  use  and  enjoyment 
^  ^  ^'  of  his  own  property,  and  that,  if  in  the  enjoyment  of 
such  right,  without  negligence  or  malice,  an  inconvenience  or 
loss  occurs  to  his  neighbor,  it  is  damnum  absque  injuria.  This 
must  be  so,  or  every  man  would  be  at  the  mercy  of  his  neighbor 
in  the  use  and  enjoyment  of  his  own. 

In  the  late  case  of  the  Pennsylvania  Coal  Company  v,  Sander- 
son, 113  Pa.  126;  s.  c,  14  Am.  &  Eng.  Corp.  Cas.  656,  it  was 
said,  by  our  brother  Clark :  '*  Every  man  has  the  right  to  the 
natural  use  and  enjoyment  of  his  own  property ;  and  if,  while 
lawfully  in  such  use  and  enjoyment,  without  negligence  or  malice 
•on  his  part,  an  unavoidable  loss  occurs  to  his  neighbor,  it  is 
damnum  absque  injuria ;  for  the  rightful  use  of  one's  land  may 
cause  damage  to  another  without  any  legal  wrong.'* 

No  man  is  answerable  in  .damages  for  the  reasonable  exercise 
of  a  right,  where  it  is  accompanied  by  a  cautious  regard  for  the 
rights  of  others,  where  there  is  no  just  ground  for  the  charge  of 
negligence  or  unskilfulness,  and  when  the  act  is  not  done  ma- 
liciously.    Panton  v,  Holland,  17  Johns,  99. 

We  need  not  consume  time  by  the  further  citation  of  author- 
ities for  so  plain  a  proposition.     It  is  settled  law. 

It  is  not  contended  that  the  injuries  of  which  the  plaintiff 
complains  are  in  any  degree  the  result  of  the  negligence  or  un- 
skilful operation  of  defendant's  road.  On  the  con- 
norresuit  ^^ary,  it  has  expended  many  millions  to  enable  it  to 
■of  negiigenee.    handle  its  businesSj  and  convey  its  passengers  and 

freight  into  the  heart  of  the  city,  with  the  least  pos- 
sible anoyance  to  persons  and  injury  to  property.  As  was  well 
observed  by  our  brother  Gordon  in  Railroad  Company  v.  Lippin- 
•cott,  the  company  might  have  hauled  its  enormous  freight  in 
carts  or  drays  along  Filbert  Street  to  its  present  terminus,  and 
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no  one  would  have  had  a  legal  cause  of  complaint,  although  it  is 
easy  to  see  that  the  condition  of  property  owners  on  that  street 
Would  have  been  far  more  intolerable  in  such  case  than  it  is  at 
present. 

This  brings  us  to  the  question  whether  in  case  a  natural  per- 
son were  the  owner  of  this  road,  and  were  operating  it  in  a  man- 
ner that  the  defendant  company  is  now  doing,  he 
would   be  responsible  to  the  plaintiff  in  damages,  ^^"^o^id 
We  answer  this  question  in  the  negative.     He  would  not  be 
not  be  responsible,  for  the  reason  above  given  ;  viz.,  renponsiwe 
that  he  would  have  a  right  to  the  reasonable  use  and  ""4,]^^^ 
enjoyment  of  his  property;  arid  if  in  such  use,  with- 
out negligence  or  malice,  a  loss  unavoidably  falls  upon  his  neigh- 
bor, he  is  not  liable  in  damages  therefor. 

It  is  true  this  principle  is  qualified  to  a  certain  extent.  A  man 
may  not  carry  on  a  business  which  poisons  the  air  and  renders  it 
unhealthy  in  a  thicjcly  populated  neighborhood,  and  especially  in 
the  centre  of  a  large  city.  For  establishments  which  involve 
danger,  such  as  powder-mills,  injuries  to  health,  such  as  lead- 
works  and  manufactories  of  various  kinds,  which  involve  noise 
and  disturbance  to  neighbors,  a  man  must  seek  a  secluded  place^ 
where  as  few  persons  may  be  inconvenienced  as  possible. 

These  exceptions  to  the  general  rule  are  well  established,  and 
need  not  be  further  dwelt  upon  ;  but  they  have  no  application  to 
the  case  in  hand.  The  necessities  of  a  railroad  company  and  the 
character  of  its  business  compel  it  to  seek  the  heart  of  a  great 
city.  This  is  as  much  for  the  convenience  of  the  public  as  for 
its  own  :  hence  the  transportation  of  passengers  and  freight  as 
near  to  the  centre  of  a  town  as  possible  is  ih  the  direct  line  of  its 
duty,  whether  that  duty  be  performed  by  a  corporation  or  indi- 
vidual.  It  is  a  part  of  the  lawful  use  and  enjoyment  of  property, 
and,  where  it  is  done  without  negligence,  entails  no  legal  liability 
therefor. 

The  proper  use  of  such  a  work  as  this  is  a  matter  of  great  pub- 
lic concern.     That  it  may  also  put  money  into  the  treasury  of  a 
corporation  is  aside  from  the  question.     The  fact 
remains,  that  it  is  a  great  public  benefit,  essential  J*""'*  "^t^J!"* 
not  only  to  the  success  of  the  business  interests  of  ,  quegtion. 
the  city,  but  to  other  cities  and  other  places  as  well. 
It  is  a  metallic  nerve  which  thrills  and  vibrates  from  one  end  of 
this  vast  country  to  the  other.     There  are  some  inconveniences 
which,  as  was  decided  in  Pennsylvania  Coal  Company  v,  Sander- 
son, must  be  endured  by  individuals  for  the  general  good.    Other- 
wise we  would  have  an  Utopia,  where  the  whistle  of  the  locomo- 
tive, the  hum  of  the  spindle,  and  the  ring  of  the  hammer  are 
never  heard.     It   might   be  pleasant  to  dwell  where  there  is 
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nothing  to  offend  the  eye,  the  ear,  or  any  of  the  senses ;  but  in 
this  age  of  rapid  development  in  every  branch  of  industry  it  would 
be  difficult  to  find  such  a  spot  in  the  vicinity  of  our  large  cities. 

We  understand  the  word  injury  (or  injured)  as  used  in  the 
seaninf  Constitution  to  mean  such  a  legal  wrong  as  would 

of  word  be  the  subject  of  an  action  for  damages  at  common 

" injnred "  In  law.  For  such  injuries,  both  corporations  and  individ- 
<kiii8tiuttov.     ^^jg  j^^^  stand  upon  the  same  plane  of  responsibility. 

That  I  am  correct  in  the  meaning  we  attach  to  the  word 
injured  appears  abundantly  by  our  own  authorities.  This  was 
clearly  shown  by  our  brother  Gordon  in  Railroad  Company  v, 
Lippincott.  In  addition  to  the  authorities  there  cited  by  him,  I 
will  add  Lehigh  Bridge  Company  7/.  Lehigh  Coal  &  Navigation 
Company,  4  Rawle,  23 ;  Pittsburgh  &  Lake  Erie  Railroad  Com- 
pany V,  Jones,  III  Pa.  204 ;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  JT, 

It  is  not  necessary  for  us  to  look  outside  of  our  own  State  for 
authorities  in  construing  our  own  Constitution.  It  may  not  be 
out  of  place,  however,  to  say,  that  in  England,  where  they  have 

statutes  containing  provisions  bearing  a  close  analogy 
Bf  B  caMi.  ^^  ^^^  Constitution,  and  which  give  damages  to  per- 
sons whose  property,  although  not  taken,  is  yet  "injuriously 
affected  by  the  construction  "  of  public  works,  such  damages  are 
not  extended  to  injuries  resulting  from  the  operation  of  the  road. 
It  was  said  by  Lord  Westbury  in  Ricket  v.  Metropolitan  Rail- 
way Company,  L.  R.  2  H.  L.  193,  '*  I  agree  with  the  distinction 
that  has  been  taken  between  damage  resulting  from  the  railway 
when  complete,  or  from  the  act  of  making  it,  and  damage  occa- 
sioned by  the  proper  (not  negligent)  use  of  the  railroad  when 
made.  No  claim  can  be  made  for  loss  resulting  from  the  use  of 
a  railway,  f .  .  Compensation  is  given  by  the  statute  only  to 
individuals  who,  in  respect  of  the  ownership  or  occupancy  of 
lands  or  tenements,  sustain  loss  in  or  through  the  construction 
of  the  railway  or  the  execution  of  the  incidental  works."  To 
the  same  point  are  Hammersmith  &  City  Railway  Company  v. 
Brand,  L.  R.  4  H.  L.  171 ;  Caledonian  Railway  Company  v. 
Walker,  L.  R.  7  App.  Cas.  259 ;  Penny  v.  Southeastern  Railway 
Company,  7  Ellis  &  Bl.  660 ;  Glasgow  Union  Railway  Company 
V,  Hunter,  L.  R.  2  H.  L.  Sc.  78, 

The  language  of  the  Constitution  is  not  equivocal,  and  is  en- 
tirely free  from   ambiguity.     The  framers   of  that   instrument 

understood  the  meaning  of  words,  and  many  of  them 
inUBtioii  were  among  the  ablest  lawyers  in  the  State.  Two  of 
Constitution,     them  occupy  seats  upon  this  bench.    Hence,  when 

they  extended  the  protection  of  the  Constitution  to 
persons  whose  property  should  be  injured  or  destroyed  by  corpo- 
rations in  the  construction  or  enlargement  of  their  works,  we 
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must  presume  they  meant  just  what  they  said ;  that  they  in- 
tended to  give  a  remedy  merely  for  legal  wrongs,  and  not  for 
such  injuries  as  were  damnum  absque  injuria.  Among  the  latter 
class  of  injuries  are  those  which  result  from  the  use  and  enjoy- 
ment of  a  man's  own  property  in  a  lawful  manner,  without 
negligence  and  without  malice.  Such  injuries  have  never  been 
actionable,  since  the  foundation  of  the  world. 
Judgment  reversed. 

Sterrett,  J.,  dissenting.  — This  contention,  involving  the  same 
questions  that  were  presented  in  Pennsylvania  Railroad  Company 
V,  Lippincott,  and  others,  1 16  Pa.  472 ;  s.  c,  30  Am. 
&  Eng.  R.  R.  Cas.  339,  hinges  on  the  construction  J]^^^|^" 
of  art.  xvi.  sect.  8  of  the  Constitution ;  viz.,  "  Mu- 
nicipal and  other  corporations  and  individuals  invested  with  the 
privilege  of  taking  private  property  for  public  use,  shall  make 
just  compensation  for  property  taken,  injured,  or  destroyed  in 
the  construction  or  enlargement  of  their  works,  highways,  or 
improvements,  which   compensation   shall   be   paid  or   secured 
before  such  taking,  injury,  or  destruction." 

Ifi  effect,  the  obligation  thus  ordained  is  written  into  every 
grant  of  power  to  take  private  property  for  railroad  purposes,  or 
for  any  other  specified  public  use,  and  requires  the  j^^^^  ^^  t^^ 
grantee  of  that  privilege  to  make  just  compensation,  proYUioii. 
not  only  for  property  actually  taken  (as  was  the  case  w»<»  compen- 
unBer  former  Constitutions),  but  also  for  property  JJ*I^^""** 
injured  or  destroyed  in  consequence  of  the  legiti- 
mate exercise  of  the  grant,  in  the  manner  and  for  the  purposes 
contemplated  by  the  charter  of  the  company.      Pa.  R.  Co.  v, 
Duncan,   11 1   Pa.  352;  s.  c,  29  Am.  &  Eng.  R.  R.  Cas.  354.     If 
it  is  insisted  on,  that  compensation  must  be  paid  before  such 
injury  or  destruction.     We  have  accordingly  held  very  recently, 
in  O'Brien  v,  Pennsylvania  Schuylkill  Valley  Railroad  Company, 
1 1  Cent.  Rep.  679,  that  if  compensation  for  such  consequential 
injury  to  adjacent  real  estate  be  not  paid  or  secured  in  advance, 
suit  may  be  brought  immediately  after  the  work  is  undertaken, 
in  which  all  damages,  past  as  well  as  prospective,  may  be  recov- 
ered; that  the  injury  for  which  the  constitutional  remedy  has 
been  provided  is  single  and   indivisible,  and  consequently  only 
one  action  will  lie  therefor. 

The  injury  to  private  property  (no  part  of  which  is  actually 
taken)  resulting  from  carrying  out,  with  reasonable  and  proper 
care,  the  public  purposes  for  which  a  corporation  is  injary  u 
created  and  vested  with  the  right  of  eminent  domain,  property  not 
is  regarded  in  the  nature  of  a  servitudcy  fastened  on  •«^"*"y  *»^«»' 
the  injured  property  by  the  locum  tenens  of  the  Commonwealth  for 
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the  public  benefit,  for  which  compensation  is  to  be  made  m 
advance,  and  once  for  all.  The  Constitution  places  such  claims 
for  compensation  on  precisely  the  same  footing  as  claims  for 
damages  resulting  to  private  property  from  an  actual  taking  of 
a  part  thereof  for  public  use. 

The  history  of  the  section  under  consideration,  and  the  evils 
intended  to  be  remedied  thereby,  are  too  generally  familiar  to 
require  extended  notice ;  but,  in  view  of  the  importance  of  the 
subject,  it  may  be  well  to  state  briefly  how  the  provision,  in  its 
present  form,  came  to  be  incorporated  in  the  Constitution. 

Under  the  provisions  of  the  common  law,  every  public  improve- 
ment was  preceded,  if  necessary,  by  a  writ  of  ad  quod  damnum^  to 

ascertain  what  damages,  if  any,  subjects  of  the  Crown 
ProTidoniof  would  sustain  thereby  (i  Bl.  Com.  139);  but  Penn's 
lawaadConltt.  conccssions  of  1 68 1,  3  Ycatcs,  372,  had  the  effect  of 
tvtioB  of  1S88.  so  relaxing  that  wholesome  rule  that  compensation 

for  private  property  taken  for  such  public  purposes 
as  turnpikes,  etc.,  was  provided  for,  if  at  all,  by  the  Legislature, 
as  matter  of  grace,  and  not  of  right.  Then  followed  the  consti- 
tutional guaranty  of  the  people  themselves,  substantially  reor- 
dained  in  1838,  prohibiting  their  representatives  from  investing 
"  any  corporate  body  or  individual  with  the  privilege  of  taking 
private  property  for  public  use  without  requiring  such  corporation 
or  individual  to  make  compensation  to  the  owner  or  owners  of 
said  property,  or  give  adequate  security  therefor  before  such 
property  shall  be  taken."  Const.  1838,  art.  vii.  sect.  4. 

In  the  absence  of  special  charter  obligation  or  legislative  pro- 
vision, more  comprehensive  and  stringent  than  the  section  just 

quoted,  corporations  were  not  liable  for  any  thing 
?kVjid*'i^  short  of  an  actual  taking.  In  other  words,  without 
Tidons.  such  taking,  they  were  never  liable,  under  that  sec- 

tion, for  what  are  termed  consequential  damages. 
Cases  of  extreme  hardship  arose  in  which  private  property,  no 
portion  of  which  was  taken,  was  greatly  damaged  in  consequence 
of  the  lawful  exercise  of  corporate  authority  delegated  for  public 
purposes. 

Monongahela  Navigation  Co.  v.  Coons,  6  Watts  &  S.  lOi,  and 
O'Connor  v.  Pittsburgh,  18  Pa.  189,  are  illustrations  of  this.  In 
the  former  the  company,  under  legislative  authority,  constructed 
dams  in  the  Monongahela  River,  one  of  which  caused  back  water 
for  several  miles  in  a  tributary  of  that  river,  and  greatly  injured 
Coons'  mill  located  thereon.  This  court,  reversing  the  judgment 
obtained  by  him  for  the  damages,  said,  "  The  plaintiff's  mill  was 
not  taken  or  applied,  in  any  legitimate  sense,  by  the  State  or  by 
the  company  invested  with  its  power ;  nor  can  it  be  said  that  he 
was  deprived  of  it.  .  .  .  The  State  is  not  bound  beyond  her  will 
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to  pay  for  property  which  she  has  not  taken  to  herself  for  public 
use."  Subsequently,  however,  the  Legislature  provided  a  remedy 
under  which  the  owner  of  the  mill  was  compensated  for  the 
damages  resulting  from  the  construction  and  maintenance  of 
the  dam.     Monongahela  Navigation  Company  z;.  Coon,  6  Pa.  379. 

O'Connor  v.  Pittsburgh  was  a  case  of  still  greater  hardship. 
Chief  Justifce  Gibson,  declaring  "It  is  inequitable  to  injure  the 
property  of  an  individual  for  the  benefit  of  the  many,*'  and  sug- 
gesting that  the  Legislature  should  provide  a  remedy,  said,  "  To 
attain  complete  justice,  every  damage  to  private  property  ought 
to  be  compensated  by  the  State  or  corporation  that  occasions  it ; 
and  a  general  statutory  remedy  ought  to  be  provided  to  assess 
the  value.  The  constitutional  provision  for  the  case  of  private 
property  taken  for  public  use  extends  not  to  the  case  of  property 
injured  or  destroyed ;  but  it  follows  not  that  the  omission  may 
not  be  supplied  by  ordinary  legislation.  No  property  is  taken  in 
this  instance ;  but  the  cutting  down  of  the  street,  consequent  on 
the  reduction  of  its  grade,  left  the  building  useless,  and  the  ground 
on  which  it  stood  worth  no  more  than  the  expense  of  sinking  the 
surface  of  it  to  a  common  level.  The  loss  to  the  congregation  is 
a  total  one,  while  the  gain  to  the  property  holders  in  the  neigh- 
borhood is  immense.  The  Legislature  that  incorporated  the  city 
never  dreamed  that  it  was  laying  the  foundation  for  such  injustice; 
but,  as  the  charter  stands,  it  is  unavoidable." 

This  is  perhaps  the  first  appeal  that  came  from  the  bench  in 
behalf  of  the  necessity  for  some  general  provision  requiring  com- 
pensation for  property  "injured  or  destroyed,"  in  addition  to  the 
then  existing  remedy  for  property  actually  taken  for  public  use ; 
and  while  no  general  measure  of  relief  was  provided  by  the  Legis- 
lature, the  subject  was  never  lost  sight  of  by  the  people  until  it 
was  incorporated  in  the  present  Constitution. 

When  the  Constitution  of  1838  was  adopted,  railroads  were  in 
their  infancy ;  but  they  soon  multiplied  rapidly,  and  the  Legisla- 
ture, in  providing  liberally  for  their  needs  on  the  one  g^^^  ^^^ 
hand,  and  for  the  protection  of  private  property  rights  remedies  pro- 
to  some  extent  on  the  other,  enacted  laws  by  which  a  p«««*  ■««>•«• 
mode  of  compensation  was  provided,  not  only  for  prop-  .Jj*  "t|^„^*"' 
erty  taken,  but  also  for  injuries  resulting  to  the  resi- 
due of  a  property  part  of  which  only  was  taken   for   railroad 
purposes.     These,  together  with   similar  provisions   in   special 
cases,  were  a  great  advance  on  the  constitutional  guaranty  of 
1838,  which,  as  we  have  seen,  required  compensation  only  for 
property  actually  taken  :  but  they  left  unprovided  for  cases  of 
direct  and  serious  injury  and  damage  to  adjacent  private  property 
no  part  of  which  was  actually  taken  for  public  use ;  and  when  the 
people  resolved  to  change  their  organic  law,  they  determined  not 

33  A.  &  E.  R.  Gas.  ~  9. 
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only  to  provide  specially  for  that  omission,  among  others^  but 
also  to  place  the  whole  subject  beyond  the  control  of  their  repre- 
sentatives in  the  Legislature.  No  one  familiar  with  the  history 
of  the  times,  or  who  reads  the  debates  in  the  constitutional  con- 
vention, can  for  a  moment  doubt  the  accuracy  of  this  statement 

Referring  to  the  justice  and  necessity  of  requiring  compensa- 
tion for  damages  to  adjacent  property  no  part  of  which  is  taken, 

resulting  from  the  construction  and  careful  operation 
Sftnie.  The  Qf  railroads,  a  distinguished  delegate  from  Philadel- 
the^ronTMitioii.  P'^^^  s'dS,^^  "When  a  railroad  runs  through  a  man's 

property,  close  to  his  bam  or  house,  you  take  into 
view  the  disadvantages  caused  by  the  close  proximity  of  the  road, 
the  danger  of  fire,  the  annoyance  from  sparks,  smoke,  eta  .  .  . 
But  if  the  road  was  not  to  run  through  the  man's  prof)erty,  but 
near  it,  no  matter  what  injury  to  his  property,  he  would  get  just 
nothing.'*     3  Debates,  589. 

The  rule  as  to  measure  of  damages  here  referred  to  is  the 
familiar  one,  adopted  in  Schuylkill  Navigation  Co.  v.  Thoburn, 
7  Serg.  &  R.  411,  and  recognized  in  so  many  of  our  cases,  among 
the  last  of  which  is  Setzler  v,  Pennsylvania  Schuylkill  Valley 
Railroad  Co.,  2  Cent.  Rep.  357,  112  Pa.  56;  namely,  the  difference 
between  what  the  property  would  have  sold  for  before  the  con- 
struction of  the  road  and  what  it  would  have  sold  for  after  the 
road  was  completed,  taking  into  consideration  the  risk  of  fire 
necessarily  incident  to  the  proper  and  legitimate  use  of  locomo- 
tives, and  all  such  matters  as,  owing  to  the  peculiar  location 
of  the  road,  may  affect  the  convenient  use  and  future  enjoyment  of 
the  property,  and  excluding  every  thing  of  a  speculative  nature. 

On  the  same  subject  the  distinguished  president  of  that  body 
said,  "  There  is  no  reason  why  a  man  in  the  neighborhood  of  a- 
public  work,  injured  by  the  construction  of  it,  should  not  recover 
damages,  just  as  much  if  his  property  is  not  taken  as  if  it  is. 
For  instance,  the  corner  of  a  man's  farm  is  taken  ;  he  comes  for 
damages.  What  is  the  injury  done  to  him  by  that  in  the  tak- 
ing of  his  property.^  It  is  the  value  of  the  part  of  the  farm 
taken  :  but  the  value  of  the  whole  has  been  injured ;  that 
is,  his  property  in  the  vicinity  of  the  work  has  been  injured. 
He  recovers  damages  every  day  for  that ;  and  yet,  if  it  so  happens 
that  they  must  go  just  an  inch  outside  of  the  corner  of  his  farm, 
and  he  may  be  equally  injured,  he  cannot  under  this  blind  clause, 
as  I  may  call  it,  in  our  present  Constitution,  recover  a  dollar  of 
damages.  Sir,  let  us  try  and  regulate  that,  and  restore  it  to  the 
reason,  and  the  experience  and  protection  of  the  common  law,  by 
providing,  that,  when  these  works  are  made,  the  property  injured 
by  them,  whether  part  of  that  property  is  taken  or  not,  shall  be 
entitled  to  recover  damages ;  that  is,  if  the  value  of  the  property 
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in  the  neighborhood  is  depreciated,  its  owners  shall  recover  the 
difference  between  what  the  property  would  have  sold  for 
before  the  work  and  what  it  would  sell  for  afterwards."  3 
Debates,  597. 

These  learned  gentlemen  not  only  "  understood  the  meaning  of 
words,"  but  they  accurately  voiced  the  views  and  purposes  of  those 
who  framed  the  section  in  question,  and  also  of  the  people  by 
whom  it  was  ratified. 

Another  phase  of  the  evil  just  referred  to  was  the  injury  to 
abutting  property  owners  by  the  authorized  location  and  main- 
tenance of  railroads  on  streets  and  other  public  high-  i„j„yt^ 
ways.     In  a  long  line  of  cases  prior  to  the  adoption  abaninf  prop- 
of  the  present  Constitution,  commencing  with  Phila-  •rty  csuwd  bj 
delphia  &  Trenton  Railroad  Company,  6  Whart.  25,  IJJJ^'*" 
it  was  held  that  the  constitutional  provision  of  1838 
did  not  prohibit  the  Legislature  from  granting  to  a  railroad  com- 
pany the  privilege  of  constructing  and  operating  a  railroad  on 
public  streets  or  highways  without  requiring  compensation  to  be 
made   to   abutting  property  owners;  and,  however   much  their 
property  might  be  injured  and  depreciated  in  consequence  thereof, 
they  were  without  redress. 

Cleveland  &  Pittsburgh  Railroad  Co.  v.  Speer,  56  Pa.  325,  is  a 
case  in  which  a  verdict  for  $1,362.50  damages  caused  by  noise, 
smoke,  offensive  smells,  etc.,  whereby  plaintiff  was  deprived  of 
the  proper  enjoyment  of  his  dwelling,  etc.,  was  set  aside  because 
the  railroad  company  was  lawfully  occupying  the  street,  without 
any  obligation  to  make  compensation  for  any  injury  resulting 
from  the  legitimate  operation  of  its  road. 

These  are  some  of  the  evils  that  called  loudly  for  a  constitu- 
tional remedy ;  and  from  the  history  of  the  section  adopted,  and 
every  thing  connected  therewith,  it  is  perfectly  clear 
that  it  was  the  purpose  of  its  f ramers,  as  well  as  the  ''|^*  purport  of 
people  they  represented,  to  prevent  the  building  of  ^^l^l^  ^'^ 
railroads,  or   the   prosecution    of    any  great   public 
enterprise,  at  the  involuntary  expense  or  sacrifice  in  property 
of  any  private  citizen,  either  for  construction,  maintenance,  or 
operation.     This   is  so  plainly  written  on  every  page   of  that 
history,  that  the  wayfarer,  although  not  learned  in  the  law,  can- 
not fail  to  read  and  understand. 

In  view  of  all  the  foregoing  and  other  considerations,  it  was 
deemed  just  and  equitable  to  make  general  and  permanent  pro- 
vision for  compensation  for  property  injured  or  destroyed  without 
actual  taking,  as  well  as  for  property  taken  for  public  use.  The 
result  was  the  adoption  of  the  eighth  section  first  above  quoted. 
As  we  have  already  seen,  it  differs  materially  from  the  old  pro- 
vision, not  only  in  form  but  in  comprehensiveness.     While  the 
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former  is  merely  an  inhibition  on  the  legislative  power  to  dele- 
gate the  right  of  eminent  domain,  the  latter,  without  restricting 
the  exercise  of  that  power,  defines  a  class  of  persons,  artificial 
and  natural,  and -makes  it  obligatory  on  them  to  compensate 
the  owners  of  property  either  taken,  injured,  or  destroyed  in  the 
lawful  prosecution  of  the  work  or  business  for  which  they  are 
respectively  invested  with  the  right  of  taking  private  property 
for  public  use. 

From  what  has  been  said,  it  might  appear  strange  that  there 

should   ever  have  been  any  serious  difference  of  opinion  as  to 

the  meaning  of  the   section ;    but,   while   those  af- 

Mder*it!**"'      fected  by  it  knew  that  they  were  bound,  as  before,  to 

pay  for  property  actually  taken,  there  was  a  backward- 
ness on  the  part  of  some  in  recognizing  the  first  measure  of 
their  obligation  to  persons  whose  property  had  been  injured  but 
not  taken  by  them  in  the  exercise  of  their  corporate  authority, 
and  accordingly  several  cases  arose,  involving  the  question  of 
liability  for  injuries  to  the  residue  of  property,  part  of  which  had 
been  taken,  and  also  cases  grounded  solely  on  injuries  to  adjacent 
private  property  without  any  taking. 

Pusey  V,  Allegheny,  98  Pa.  522,  is  an  instance  of  the  former. 
In  that  case,  after  reciting  the  section  under  consideration,  it  is 
said,  "  This  is  an  advance  upon  the  limitation  of  the  right  of 
eminent  domain,  as  found  in  the  Bill  of  Rights  both  of  the  pres- 
ent Constitution  and  that  of  1838.  Corporations  in  whom  the 
Legislature  has  vested  this  right  are  by  this  section  made  liable 
for  damages  resulting  to  private  property  from  the  construe^ 
tion,  use,  or  alteration  of  their  works,  ways,  or  improvements ; 
in  other  words,  to  such  damages  as  are  ordinarily  called  conse- 
quential This  being  now  the  supreme  law  of  the  land,  it  must 
govern  the  case  under  consideration  ;  and  it  is  idle  to  recur  ta 
decisions  and  legislation,  the  authority  of  which,  as  to  all  present 
and  future  cases,  is  by  this  provision  annulled," 

Other  cases  of  the  same  class  might  be  cited,  in  which  the 
same  construction  is  recognized  and  adopted,  viz.,  that  compen- 
sation is  to  be  made  for  injuries  resulting,  from  the  use  or  opera- 
tion, as  well  as  from  the  construction  or  enlargement,  of  public 
improvements,  but  it  is  unnecessary.  That  construction  had 
become  so  generally  understood  and  acquiesced  in,  that  in  Penn- 
sylvania Railroad  Company  v,  Duncan,  supra,  a  case  grounded 
solely  upon  injury  resulting  partly  from  construction,  but  chiefly 
from  legitimate  operation  of  the  railroad,  counsel  did.  not  think 
worth  while  to  insist  on  the  position  that  the  Constitution  makes 
no  provision  for  injuries  resulting  from  operation,  but  only  from 
construction  of  the  road,  strictly  considered. 

The  property  in  that  case,  shown  to  have  been  injured  to  the 
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^extent  of  1^20,000,  almost  exclusively  by  the  operation  of  the  road, 
is  also  situated  on  the  north  side  of  Filbert  Street  near  the  com 
pany's  viaduct,  but,  like  the  plaintiffs  in  this  case,  no  part  of  it 
was  taken  or  even  touched  by  the  railroad..  The  case  was 
-confessedly  one  in  which  plaintiff  would  have  been  utterly 
remediless,  except  for  the  word  injured  in  the  section  under 
consideration. 

Pittsburgh  Junction  Railroad  Co.  v,  McCutcheon,  5  Cent.  Rep. 
7S9>  was  also  a  ca5e  involving  simply  the  questiori  of  injury  with- 
out any  taking  whatever.  The  plaintiff  below  was  tenant  for  a 
term  of  years  of  the  property  injured  by  the  construction  and 
legitimate  operation  of  the  company's  elevated  road  in  the  city 
of  Pittsburgh.  Under  the  old  Constitution  he  would  have  been 
absolutely  remediless.  The  action  as  amended  and  tried  was 
case,  grounded  solely  upon  the  word  injured.  There  was  a  ver- 
dict in  his  favor  for  $1,116;  and  on  writ  of  error  to  this  court  the 
judgment  was  affirmed  in  di  per  curiam  opinion  by  the  present 
chief  justice,  in  which  it  is  said,  inter  alia,  "  Under  the  new 
Constitution,  the  plaintiff  was  entitled  to  compensation  for  all 
the  damages,  direct  and  consequential,  which  he  suffered  or  might 
suffer  in  consequence  of  the  building  and  operation  of  defendant's 
road." 

The  word  operation  was  not  inadvertently  used  in  that  case. 
The  plaintiff's  claim  for  damages,  like  the.  claim  in  Railroad  v. 
Duncan,  supra,  depended  almost  entirely  on  the  question  whether 
the  company  was  liable  for  injuries  resulting  from  the  use  or 
operation  of  its  road.  All  the  rulings  of  the  court,  so  far  as  they 
were  excepted  to  and  assigned  for  error,  were  affirmed.  One  of 
them  was  the  refusal  of  the  court  to  charge,  as  requested,  "that 
no  damages  can  be  recovered  in  this  action  for  injuries  resulting 
from  the  operation  of  the  road  after  its  construction."  Another 
was  the  refusal  to  charge  "that  damages  arising  from  noise, 
smoke,  and  dirt  in  the  passage  and  re-passage  of  trains  upon  the 
road  are  not  to  be  tak^n  into  consideration  in  estimating  plaintiff's 
damages  in  this  case."  Another  was,  in  charging  that  "the  or- 
dinary danger  from  accidental  fires  to  the  buildings,  not  resulting 
from  negligence,  and,  generally,  all  such  matters  as,A3wing  to  the 
peculiar  location  of  the  road,  may  affect  the  convenient  and  future 
enjoyment  of  the  property,  are  proper  subjects  for  considera- 
tion." 

These  and  other  rulings,  to  the  same  effect  and  in  full  accord 
with  previous  deliverances  of  this  court,  were  affirmed  without 
dissent.  They  are  quoted  at  some  length,  because  the  elements 
of  damages  and  the  principles  involved  are,  in  my  judgment, 
identically  the  same  as  in  the  present  case,  and  the  case  of 
Pennsylvania  Railroad  Co.  v.  Lippincott,  supra. 
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The  present  suit  was  brought  by  the  owner  of  house*  and  lot 

No.   171 1,  fronting    on    the   north    side  of    Filbert 

ThefMUiB       Street,  Philadelphia,  to  recover  damages  for  injuries 

^presen         resulting    from    the    construction    and     legitimate 

use  of  the  company's  viaduct  or  elevated  railroad 
as  a  public  highway  for  the  transportation  of  passengers  and 
freight. 

The  road,  known  as  the  Filbert  Street  extension,  commences 
near  Thirty-second  and  Market  Streets,  and  running  eastwardly 
crosses  the  Schuylkill  opposite  Filbert  Street,  and  thence  east, 
longitudinally  and  over  the  cart-way  of  that  street,  to  a  point 
near  Twenty-second  Street,  where  it  leaves  the  street  and  runs 
thence  along  the  south  line  thereof  to  Fifteenth  Street  at  Broad 
Street  Station.  From  the  river  to  the  point  where  it  curves  and 
passes  to  the  south  side  of  the  street,  the  superstructure  over  the 
cart-way  of  the  street  is  supported  by  a  sufficient  number  of  high 
iron  pillars  set  in  the  street,  near  the  sidewalks  thereof,  leaving 
the  cart-way  as  well  as  the  sidewalks  otherwise  unobstructed. 
From  the  point  where  it  passes  to  the  south  side  of  the  street, 
the  superstructure  rests  upon  substantial  brick  walls,  about 
twenty  feet  high,  and  arches  spanning  the  intervening  cross 
streets.  From  the  river  to  Twenty-second  Street  the  northerly 
side  of  the  viaduct  is  a  few  feet  south  of  the  north  line  of  Filbert 
Street,  and  from  the  curve  where  it  leaves  the  street  to  its  ter- 
minus at  the  station  it  runs  parallel  with  and  fifty-one  feet  from 
the  northerly  side  thereof. 

The  proof  of  material  and  direct  damage  to  plaintiff's  property 
resulting  from  the  construction  of  the  viaduct,  the  noise  of  over 
1,400  passing  and  repassing  trains  daily,  the  consequent  emission  of 
steam,  sparks,  cinders,  smoke,  etc.,  and  vibration  to  the  extent 
of  cracking  the  walls  of  the  house,  was  clear  and  convincing. 
According  to  the  testimony,  the  effect  on  the  house  was  such  as 
to  greatly  impair  its  value,  and  render  it  almost  uninhabitable ;. 
and  under  a  fair  and  impartial  charge,  submitting  the  question 
of  .damages  to  the  jury,  the  verdict  was  in  favor  of  plaintiff  for 
$4,980,  from  30  to  40  per  cent  of  the  estimated  value  of  the 
property  before  the  road  was  constructed. 

Relying  on  the  recent  ruling  in  Pennsylvania  Railroad  Co.  v, 
Lippincott,  supra,  it  is  now  proposed  to  reverse  the  judgment,  and 
virtually  hold,  as  was  done  in  that  case,  that,  as  to  this  and  all 
similar  cases,  the  constitutional  obligation,  to  make  just  compen- 
sation for  private  property  injured  in  consequence  of  the  exercise 
of  authority  delegated  to  the  company  for  the  public  benefit,  is  a 
mere  rope  of  sand,  notwithstanding  that  obligation  is  virtually 
written  into  the  only  warrant  the  company  has  for  doing  what  it 
has  done  in  the  past,  and  what  it  may  rightfully  do  in  the  future. 
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It  is  thus  apparent  that  the  question  is  one  of  more  than 
ordinary  importance,  and  far-reaching  in  its  cgnsequences.  With 
great  deference  to  the  judgment  of  those  who  see  the  matter  in  a 
different  light,  I  have,  therefore,  ventured  to  cite  some  authori- 
ties and  offer  some  suggestions,  bearing  upon  the  construction 
of  the  section  in  question,  and  in  support  of  what  appears  to  me 
the  manifest  justice  and  legality  of  the  judgment  of  the  court 
below. 

For  some  time  prior  to  the  ruling  in  Pennsylvania  Railroad 
Co.  V,  Lippincott,  supra,  and  especially  after  the  decisions  in  the 
Duncan  and  McCutcheon  cases,  supra^  it  was  confi- 
dently believed  that  every  doubt  as  to  the  meaning  '''»« wppincott 
of  that  section  had  been  dispelled,  and  that  thence-  !!*^^!?!?*** 

/.,,.  ,  .,,*^..  e     y  to  former 

forth  the  just  and  equitable  provisions  of  the  consti-  constmctioB. 
tutional  obligation  to  make  compensation,  not  only 
for  property  taken  but  also  for  property  injured  or  destroyed  by 
those  "  invested  with  the  privilege  of  taking  private  property  for 
public  use,"  would  be  enforced  in  the  same  spirit  of  fairness  and 
justice  in  which  they  were  conceived  and  afterwards  adopted  by 
the  people  as  part  of  their  organic  law,  and  that,  too,  without 
stopping  a  single  wheel,  or  relegating  anybody  to  that  dreaded 
"  Utopia  where  the  whistle  of  the  locomotive,  the  hum  of  the 
spindle,  and  the  ring  of  the  hammer  are  never  heard."  But  that 
well-grounded  belief,  warranted,  as  I  think,  alike  by  the  language 
of  the  Constitution  and  repeated  deliverances  of  this  court,  was 
at  least  sadly  shaken  by  the  decision  referred  to.  If  time  per- 
mitted, it  would  not  be  difficult  to  show  that  it  is  contrary  to  the 
spirit  if  not  the  letter  of  the  Constitution,  and  in  a  very  large 
class  of  cases  subversive  of  rights  of  property  guaranteed  by  that 
instrument. 

Plaintiff  in  that  case,  and  three  other  property  owners,  all  on 
the  north  side  of   Filbert  Street,  claiming   to   be  within   the 
protection   of    the   Constitution,   severally  brought 
suits   for  damages  resulting,  as  in  the  case  of  the  JJ*^*'"}***'** 
present   plaintiff,  from  the  construction  and   legiti-  ^e.  ""*^ 
mate  use  of  the  company's  road ;  and  after  fair  trials, 
in  which  the  court  below  followed  the  previous  rulings  of  this 
court  in  cases  referred  to,  they  obtained  verdicts  aggregating 
over  $29,000,  which  on  writs  of  error  were  set  aside,  the  majority 
holding,  in  substance,  that  inasmuch  as  "no  part  of  plaintiff's 
property,  nor  any  right  of  way  or  other  appurtenance  thereunto 
belonging  has  been  taken  or  used  in  the  erection  or  construction 
of  said  viaduct,"  there  was  not,  nor  could  there  be,  any  injury 
to  their  property  resulting  from  the  construction  of  the  viaduct ; 
and,  as  to  damages  caused  by  tjie  maintenance  and  proper  use  of 
the  road  for  its  intended  purposes,  there  could  be  no  recovery. 
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because  adjacent  property  thus  injured  is  not  within  the  protec- 
tion of  the  Constitution.  The  sum  and  substance  of  that  decision 
is  that,  notwithstanding  plaintiffs  below  were  confessedly  injured 
and  damaged  to  a  very  large  amount  by  the  company's  exercise 
of-  delegated  authority,  they  were  as  remediless  as  they  would 
have  been  under  the  old  Constitution. 

Such  a  narrow  construction  of  the  section  under  consideration 
was  never  dreamed  of  by  those  who  took  an  active  part  in  mould- 
ing it  into  its  present  form,  as  the  debates  of  the  Convention 
will  show,  nor  was  it  so  understood  by  the  people  who  adopted 
it ;  nor  is  it  the  construction  heretofore  clearly  recognized  and 
adopted  by  this  court  in  several  cases,  some  of  which  have  been 
specially  noticed.  , 

The  crowning  vice  of  the  construction  is  in  restricting  the 
words  injured  or  destroyed  to  such  injuries  as  result  wholly  from 

construction!  alone,  and  holding  that  there  can  be  no 
Objection!  to  recovery  for  injuries  resulting  from  the  use  of  the 
tioBflTeBr'  ^oz.d  for  the  very  purpose  for  which  its  construction 
was  authorized  by  the  Legislature.  If  such  substan- 
tial and  permanent  structures  were  designed  to  be  temporary 
things  of  beauty,  on  which  to  feast  the  eye,  there  might  be  some 
reason  in  this ;  but  who  does  not  know  that  they  are  to  be  main- 
tained perpetually  in  the  prosecution  of  the  business  for  which 
the  company  was  incorporated  ^  In  the  case  of  actual  taking, 
whereby  the  company  acquires  an  easement  or  right  of  way  over 
the  property  appropriated,  the  purpose  for  which  the  servitude  is 
thus  fastened  upon  the  land,  the  duration  and  manner  of  enjoy- 
ment, the  injury  to  remaining  land  resulting  therefrom,  are  all 
taken  into  consideration.  Why  should  not  this  be  done  also, 
where  there  is  a  direct  and  manifest  injury  unaccompanied  by 
actual  taking }  It  was  so  held  in  the  cases  of  Railroad  v,  Duncan 
and  Railroad  v,  McCutcheon,  supra,  both  of  which  were  cases  of 
injuries  resulting  from  operation  of  the  respective  roads,  without 
any  taking. 

It  may  be  asserted,  without  fear  of  successful  contradiction, 
that  in  principle  they  are  both  identical  with  the  present  and 
other  Filbert  Street  cases.  How  comes  it,  then,  that  the  judg- 
ment for  damages  to  Duncan's  property  on  the  same  side  of 
Filbert  Street  was  affirmed,  and  the  judgments  in  favor  of  Lip- 
pincott  and  others,  for  precisely  the  same  kind  of  damages,  are 
reversed }  It  was  only  because  of  a  radical  and  unwarranted  de- 
parture from  the  theretofore  recognized  and  correct  construction 
of  the  section  in  question,  which  as  we  have  seen  was  intended 
to  protect  private  property  from  virtual  confiscation  to  the  ex- 
tent that  it  is  directly  and  necessarily  damaged  for  the  public 
benefit  and  the  benefit  of  the  locum  tenem  of  the  State.     This 
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unjust  and  inequitable  result  was  made  possible  only  by  ignoring 
or  rather  reversing  the  cardinal  rules  of  construction  applicable 
to   remedial  statutes,  and,  more   particularly,  to   constitutional 
provisions  for  protection  of  person  or  property.     The  object  of 
construction,  as  applied  to  the  latter,  is  to  give  effect  B,ieforpropeir 
to  the  intent  of  its  framers  and  the  people  in  adopt-  eonstmctioa  of 
ing   it.      The  words  of    a  constitution,   being    the  €on»utBtioii»i 
language  of  the  people,  are  to  be  taken   in   their  r^Tjj|!fH*' 
popular,  natural,  and  ordinary  meaning,  rather  than  ^"''^'*"~' 
in  a  strictly  literal  or  in  a  technical  sense,  unless  the  context  or 
the  very  nature  of  the   subject   indicates  otherwise.     Cooley, 
Const.  Lim.  55 ;  i  Story,  Const.  400. 

Speaking  of  the  duty  of  resolutely  upholding  provisions  in- 
tended for  security  of  person  or  property,  Mr.  Justice  Bradley, 
in  Boyd  v.  United  States,  116  U.  S.  635,  says,  "  Illegitimate  and 
unconstitutional  practices  get  their  first  footing  in  that  way, 
namely,  by  silent  approaches  and  slight  deviations  from  legal 
modes  of  procedure.  This  can  only  be  obviated  by  adhering  to 
the  rule  that  constitutional  provisions  for  the  security  of  person 
and  property  should  be  liberally  construed.  A  close  and  literal 
construction  deprives  them  of  half  their  efficacy,  and  leads  to 
gradual  depreciation  of  the  right,' as  if  it  consisted  more  in  sound 
than  in  substance.  It  is  the  duty  of  courts  to  be  watchful  for 
the  constitutional  rights  of  the  citizen  and  against  any  stealthy 
encroachments  thereon.     Their  motto  should  be,  Obsta  principiis. 

Our  own  books  are  full  of  cases  illustrating  the  wisdom  and 
justice  of  the  rule  referred  to.  In  Buckwalter  v.  Black  Rock 
Bridge  Company,  38  Pa.  281,  the  company's  charter  provided 
that,  if  the  bridge  was  located  "  within  half  a  mile  '*  of  Buck- 
waiter's  Ferry,  referees  should  be  chosen  "  to  assess  the  damages 
which  said  Buckwalter  might  sustain  by  reason  of  the  erection 
of  said  bridge.*'  The  referees  found  that  the  ferry  would  be 
*'  depreciated  by  reason  of  the  erection  of  said  bridge,  as  pro- 
posed within  half  a  mile  of  said  ferry,  by  diversion  of  the  travel 
thereupon,"  and  they  accordingly  assessed  the  damages  at  jf  1,200. 
The  award  was  excepted  to  and  set  aside,  because  "diversion 
and  loss  of  travel  "  were  not  such  an  injury  as  is  contemplated  by 
the  words  of  the  charter;  but  this  court  sustained  the  construction 
given  by  the  referees  to  the  words,  "  by  reason  of  the  erection 
of  said  bridge,"  and  re-instated  the  award,  holding  that  these 
words  comprehended  the  purpose  for  which  the  bridge  was 
erected,  and  the  use  intended  to  be  made  of  it ;  and  that  hence 
the  owner  of  the  ferry  was  entitled  to  compensation  for  the 
depreciation  of  his  ferry,  resulting  from  the  diversion  of  travel 
from  it  to  the  bridge.    ' 

If  the  court  had  been  disposed  to  stick  in  the  bark,  and  adopt 
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a  narrow  but  perhaps  literal  construction  of  the  bridge  company's 
charter,  it  might  have  impaled  the  ferryman  on  a  very  sharp 
point,  by  holding  that  the  words  of  the  charter  meant  damages 
resulting  solely  from  the  erection  of  the  bridge,  and  not  from  the 
use  of  it  after  it  was  erected  ;  but  such  a  construction  would  have 
been  manifestly  erroneous  and  unjust. 

Again,  in  Lycoming  Gas  &  Water  Company  v,  Moyer,  99  Pa. 
615,  the  charter  provided,  that,  "if  in  the  location  of  said  works, 
an  injury  shall  be  done  to  private  property  and  the  parties  cannot 
agree,"  viewers  shall  be  appointed,  etc.  The  company  having 
located  its  works  with  the  view  of  utilizing,  in  part,  the  water 
of  a  certain  stream,  whereby,  when  the  works  were  put  in  opera- 
tion, the  flow  of  water  from  the  stream  through  a  mill-race  be- 
low was  considerably  diminished,  it  was  held  that  the  owner  of 
the  mill-race,  although  not  injured  by  the  location  of  the  works, 
strictly  considered,  was  nevertheless  within  the  protection  of  the 
obligation  of  the  company  to  make  compensation  for  injury  to  pri- 
vate property  done  "  in  the  location  of  "  its  works,  and  therefore 
entitled  to  damages  for  the  injury  he  had  suffered  and  would 
thereafter  sustain,  by  the  diminution  of  flow  in  his  race,  estimated 
on  the  footing  of  the  continuing  and  permanent  use  to  which  part 
of  the  water  of  the  stream  was  intended  to  be  applied. 

Authorities  of  like  import  might  be  multiplied  almost  indefi- 
nitely, showing  conclusively  that  remedial  statutes,  intended  to 
protect  private  rights,  are  never  narrowly  and  literally,  but  always 
liberally  construed,  so  as  to  effectuate  the  object  intended ;  but 
those  already  cited  must  suffice. 

The  rule  of  construction  for  which  I  contend  is  distinctly 
recognized  by  our  brother  Paxon  in  the  very  recent  case  of 
Chester  County  v.  Brower,  10  Cent.  Rep.  909,  wherein,  referring 
to  the  same  section  now  under  consideration,  he  says,  "The 
language  of  the  Constitution  is  to  be  construed  liberally,  so  as 
to  carry  out  and  not  defeat  the  purpose  for  which  it  was  adopted." 

If  the  slightest  degree  of  that  liberality  had  been  exercised  in 
this  case,  the  plaintiff  below,  damaged  to  the  extent  of  nearly 
$5,000,  as  established  by  the  verdict  of  the  jury,  could  not  have 
been  turned  out  of  court  without  a  cent. 

In  the  opinion  of  the  majority  in  this  case  the  question  is  sug- 
gested :  "  Whether  in  case  a  natural  person  were  the  owner  of 

this  road,  and  were  operating  it  in  the  manner  that 
LiAbiittjrof  tjjg  defendant  company  is  now  doing,  he  would  be 
under simiur"  responsible  to  plaintiff  for  damages.?"  and  it  is 
drannstances.    promptly  answered  in  the  negative  :  "  for  the  reason 

.  ,  .  that  he  would  have  a  right  to  the  reasonable 
use  and  enjoyment  of  his  property,  and  if  in  such  use,  without 
negligence  or  malice,  a  loss  unavoidably  falls  upon  his  neighbor, 
he  is  not  liable  in  damages  therefor." 
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This  is  a  broad  and  sweeping  proposition  ;  and,  in  view  of  the 
established  facts  of  this  case,  I 'venture  with  great  respect  and 
deference  to  suggest  that  it  is  as  unsound  as  it  is  broad.  If  a 
private  person  can  acquire  control  of  property  on  one  side  of 
a  populous  street,  in  the  heart  of  a  city,  and  so  use  it,  for  an 
extraordinary  purpose,  as  to  permanently  damage  property  on  the 
opposite  side  of  the  street  to  the  extent  of  30  to  40  per  cent,  of 
its  market  value,  and  not  be  liable,  the  maxim,  Sic  utere  tuo  ut 
alieno  um  non  IcBdaSj  is  practically  obsolete,  and  the  law  of  nui- 
sances must  be  modified  accordingly.  Pollock,  Torts,  330 ;  Wood, 
Nuisances,  577,  584,  703,  679,  693 ;  Pottstown  Gas  Co.  v. 
Murphy,  39  Pa,  257  ;  Columbia  Delaware  Bridge  Co.  v,  Geisse,. 
35  N.  J.  Law,  558,  564. 

Conceding  for  argument's  sake  that  the  word  injury ,  or  injuredy 
as  used  in  the  Constitution,  means  "  such  a  legal  injury  as  would 
be  the  subject  of  an  action  for  damages  at  common 
law,"  and  that  "  for  such  injuries  both  corporations  *^"\"  jjf 
and  individuals  now  stand  upon  the  same  plane  of 
responsibility,"   it  is  very  clear  that  the  facts  of   this  case,  as 
established  by  the  verdict,  unquestionably  furnish  the  grounds 
for  such  an  action  ;  and  if  it  were  not  for  the  authority,  vested 
in  the  railroad  company  by  the  Legislature,  to  do  the  acts  com- 
plained of,  for  the  public  benefit,  such  action  would  undoubtedly 
lie  against  it.     But,  as  we  have  seen,  the  company's  warrant  to- 
do  these  acts  is  coupled  with  the  obligation  to  make  compensa- 
tion for  the  injuries  resulting  therefrom  ;  and  hence  it  should 
be  required  to  do  so. 

The  argumentum  ab  incanvenienti,  that,  if  the  Filbert  Street 
property  owners  were  permitted  to  recover,  the  door  would  be 
thrown  wide  open  to  every  property  owner,  at  every  ^^^^  ^^^^ 
point  of  the  compass,  and  "as  far  as  the  whistle  of  number  of  mits. 
the  locomotive  can  be  heard  or  its  smoke  be  carried,"  wooWb© 
to  bring  suit  for  damages,  is  more  imaginary  than  JJj^tJJj^" 
real ;  and  it  may  be  answered  by  the  fact  that  the 
road  has  been  completed  and  in  operation  for  about  seven  years, 
and  no  such  suits  have  ever  been  heard  of,  nor  is  it  likely  that 
they  ever  will  be  ;  because,  under  our  recent  ruling  in  O'Brien 
V.  Railroad  Company,  supra,  all  such  actions  are  now  barred  by 
lapse  of  time.     But,  if  it  were  otherwise,  what  have  such  consid- 
erations to  do  with  the  construction  of  a  clause  in  the  Constitu- 
tion.?     Surely  it   is   not   to   be    so    construed    as    to    exclude 
meritorious   claimants  who  are  within   its   protection,   because 
possibly  the  number  of  claimants  might  happen  to  be  undesirably 
large.     It  is  well  settled,  moreover,  that  there  never  can  be  any 
recovery  for  remote,  uncertain,  and  speculative  damages. 

This  contention   involves  other    matters   worthy  of  special 
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notice,  but  want  of  time  precludes  their  consideration  at  present. 
Enough  has  been  said,  however,  to  show  that  the  departure,  as 
I  regard  it,  in  Railroad  Company  v.  Lippincott,  was  a  mistake 
that  ought  to  be  promptly  corrected ;  and  I  would,  therefore, 
unhesitatingly  affirm  this  judgment. 

Consequential  Damages  to  Land  not  actually  takeni  —  See  Pennsylvania 
R.  Co.  V,  Lippincott,  and  note,  30  Am.  &  Eng.  R.  R.  Cas.  399-406. 

The  Rule  in  Wisconsin.  —  In  Heiss  v,  Milwaukee  &  W.  R.  Co.,  34  N.  W. 
Rep.  916,  the  Supreme  Court  of  Wisconsin  had  before  it  much  the  same  ques- 
tion as  was  presented  to  the  Pennsylvania  court  in  the  principal  case.  In  that 
case  it  appeared  that  the  petitioner  applied  to  the  circuit  court  to  compel  a 
railway  company  to  institute  condemnation  proceedings  against  her  propert}% 
and  to  have  her  damages  assessed  for  injury  causea  by  the  construction  of 
the  road  through  a  street  on  which  her  property  was  situated.  The  court 
found  that  the  railwav  had  been  built  wholly  on  the  westerly  half  of  the 
street,  while  petitioner  s  property  abutted. on  the  east  side  ;  that  the  road-bed 
where  it  passes  the  property  of  the  petitioner  was  raised  about  fifteen  inches 
above  the  ordinary  grade  of  the  street ;  that  the  east  half  of  the*  street  had 
been  left  at  about  the  same  grade  as  before  the  construction  of  the  road ;  that 
the  construction  of  the  road  had  rendered  the  premises  much  less  valuable ; 
that  the  failure  of  the  railway  company  to  restore  the  street  to  its  former  con- 
dition had  materially  injured  and  destroyed  petitioner's  right  to  the  use  of  the 
street ;  and  that,  in  order  to  so  restore  the  street,  it  would  be  necessary  for 
the  company  to  enter  upon  that  part  of  the  street  to  which  petitioner  had 
title  in  fee.  The  court  A^/d,  that,  as  it  was  shown  that  the  railway  company 
had  not  taken  any  property  belonging  to  petitioner,  the  petition  was  properly 
•dismissed. 

Chief  Justice  Cole  said,  "  It  is  very  obvious  that  the  railroad  company  had 
not  in  any  way  taken  or  appropriated  the  appellant's  land  for  the  use  of  its 
road,  nor  does  it  propose  aoin|;  so.  It  has  merely  constructed  its  road-bed 
along  the  public  street  where  it  had  express  authority,  under  the  statute,  to 
construct  it,  and  has  not  even  touched  or  invaded  the  appellant's  property. 
We  apprehend  the  learned  counsel  for  the  appellant  would  not  contend,  if 
there  were  no  street  there,  that  the  company  had  not  the  right  to  construct 
the  road  in  the  manner  it  did,  nor  would  he  claim  that  in  thus  constructing  it 
there  had  been  a  taking  of  the  appellant's  property  for  public  use  within  the 
meaning  of  the  Constitution.  True,  the  roadbed  or  embankment  comes  near 
to  her  west  line ;  produces,  if  you  please,  indirect  or  consequential  damages ; 
but  it  does  not  touch  her  property.  So  it  is  plain,  as  it  appears  to  us,  that 
there  has  been  no  taking  or  appropriation  of  any  part  of  the  appellant's  land 
by  the  company  for  the  use  of  its  road.  Says  Mr.  Sedgwick,  in  his  work  on 
the  Construction  of  Statutory  and  Constitutional  Law,  p.  455,  note  a:  *  To 
constitute  the  taking  spoken  of  in  the  constitutions  of  most  of  the  States, 
there  must  be  some  actual,  direct,  physical  interference  with  the  property, 
or  some  part  thereof.  It  is  not  necessary  that  the  owner  should  be  divested 
of  all  estate  in  the  whole  or  any  part  of  the  particular  piece  of  property,  nor 
that  exclusive  possession  of  the  whole  nor  of  any  part  thereof  should  be 
acquired  as  against  him,  but  there  must  be  some  direct  and  physical  interfer- 
ence with  some  part  of  the  particular  piece  of  property  in  question.  As  a 
conseq^uence  of  this  doctrine,  indirect  and  consequential  injuries  to  property, 
depreciations  in  value,  and  the  like,  unaccompanied  by  any  direct  physical 
interference,  do  not  constitute  the  taking.' 

"  The  law  is  well  settled  in  this  State,  that,  if  there  is  the  required  physical 
interference  with,  or  taking  of  some  portion  of,  a  given  piece  or  tract,  the  owner 
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is  entitled,  as  a  part  of  his  compensation  for  that  taking,  to  damages,  for  the 
resulting  consequential  injury  to  the  rest  of  the  piece  or  tract.  Many  cases 
could  be  cited  from  our  reports,  where  this  doctrine  is  recognized  and  applied. 
But  it  is  apparent  that  the  case  at  bar  does  not  come  within  that  principle,  for 
the  reason  already  given,  that  there  has  been  no  taking  of  any  portion  of  the 
appellant's  lots.  The  case  of  Chapman  v.  Railroad,  33  Wis.  029,  goes  upon 
the  rule  of  law  above  announced.  There  was  a  direct  physical  interference 
with  the  owner's  property  for  which  damages  were  awarded,  including  the 
value  of  his  riparian  rights,  which  were  destroyed.  In  Buchner  v.  Railway, 
56  Wis.  403,  and  60  Wis.  264 ;  s.  c,  14  Am.  &  Eng.  R.R.  Cas.  447,  there  was  also 
an  actual  invasion  of  the  plaintiff's  property,  a  cutting  down  and  excavating 
of  the  street  on  his  land,  so  as  to  adjust  the  grade  to  that  of  the  railroad  track. 
In  56  Wis.,  Mr.  Justice  Lyon  says  in  the  opinion,  *  If,  as  in  this  case,  the 
railway  company,  in  order  to  perform  its  legal  obligation  to  restore  the  high- 
way it  occupies  with  its  track,  is  compelled  to  dig  and  carry  away  the  soil  of 
any  person,  thereby  depreciating  the  value  of  his  property,  it  would  seem  that 
this  can  be  lawfully  done  only  by  the  exercise  of  the  right  of  eminent  domain, 
an  indispensable  condition  to  the  lawful  exercise  of  such  right  being  that 
just  compensation  must  be  made  to  the  owner  of  the  property  taken.* 
The  difference  between  the  Buchner  case  and  this  is  important  and  radical. 
There  property  was  actually  taken  by  the  company;  here  it  is  not.  The 
appellant's  estate  is  undisturbed ;  no  entry  whatever  has  been  made  upon  her 
land,  or  interference  with  it.  Her  fee  extends  to  the  centre  of  the  street,  no 
farther.  The  east  half  of  the  street  remains  in  the  same  condition  it  was  in 
before  the  road  was  constructed.  But  the  counsel  says,  if  the  railroad  com- 
pany performed  its  legal  duty  by  restoring  the  street  to  its  former  state  of 
usefulness,  it  would  be  necessary  for  it  to  enter  upon  the  east  half  of  the 
street,  and  make  and  maintain  a  nil  upon  that  part  of  the  street  of  the  same 
height  as  the  grade  of  its  road-bed,  and  that  this  would  bring  the  case  within 
the  principle  of  the  Buchner  case.  But  the  answer  to  this  position  is :  The 
companv  has  made  no  such  fill,  and  condemnation  proceedings  cannot  be 
resorted  to,  to  compel  the  company  to  perform  a  legal  duty  of  restoring  the 
street.  It  well  may  be  that  the  company  has  been  delinquent  in  the  discharge 
of  that  duty ;  but  aoes  that  furnish  a  ground  for  resorting  to  this  proceeding  ? 
The  grade  of  streets  is  under  the  control  of  municipal  authorities ;  and  a 
private  party  has  no  right  to  interfere  in  such  a  matter,  except  under  peculiar 
circumstances.  Again,  the  counsel  says  the  appellant  places  her  claim  for 
condemnation  and  compensation  upon  the  eround  that,  by  reason  of  the 
occupation  of  Division  Street  by  the  railroad,  her  means  of  ingress  and  egress 
to  her  lots  are  lare^ely  cut  off  and  destroyed,  to  her  serious  ihiury.  But  we  do 
not  understand  that  such  consequential  dama£;es  to  land,  oy  which  its  use 
and  enjoyment  are  rendered  less  convenient  and  valuable,  Constitute  a  taking 
of  property  for  public  use.  We  have  already  said,  that,  to  entitle  the  owner 
to  compensation  for  taking,  there  must  be  an  actual  taking  or  physical  inter- 
ference with  his  property,  m  the  strict  sense  of  the  term.  The  case  of  Hanlin 
V.  Railway  Co.,  61  Wis.  515}  is  a  direct  authority  against  the  position  that 
such  conseouential  damages  to  property  constitute  a  taking  within  the  Consti- 
tution. Indeed,  we  thiuK  counsel  failed  to  find  a  case,  either  in  our  own 
reports  or  decisions  elsewhere,  which  sustains  his  contention  that  a  con- 
demnation proceeding  will  lie  for  such  indirect  or  consequential  injuries." 
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roushlange 
Chicago  &  Atlantic  R.  Co. 

{Indiana  Supreme  Courty  May  29,  1888.) 

Compensation  for  Encroachment  beyond  Right  of  Wayi  —  Where  a  railroad 
company,  although  it  has  bought  and  paid  for  its  right  of  way,  encroaches 
upon  the  adjoining  land  by  filling  in  on  an  embankment  over  a  marshy  place, 
whereby  an  upheaval  on  such  adjoining  land  is  caused,  it  must  respond  in 
damages. 

Appeal  from  Circuit  Court,  Lake  County;  Elisha  C.  Field, 
Judge.  ^ 

Action  by  John  Roushlange  against  the  Chicago  and  Atlantic 
Railway  Company  to  recover  damages  for  encroachment  on  land. 
There  was  judgment  for  defendant,  and  plaintiff  appeals. 

Martin  Wood  2ind  Thomas  J.  W^^<?^/ for  appellant. 

J,  5.  Slick  and  W,  O.  Johnson  for  appellee. 

Zollars,  J.  —  It  is  averred,  in  appellant's  complaint,  that  the 
railway  company  had  constructed  its  road  across  his  land,  "after 

purchase  made  and  consideration  paid  for  the  right 
of  way  by  the  defendant  to  the  plaintiff,  and  after 
the  plaintiff  had  conveyed  the  right  of  way  to  the  defendant  by 
a  good  and  sufficient  deed."  It  is  averred  also,  that  a  portion  of 
the  land  over  which  the  railroad  was  constructed  was  marshy ; 
that  through  that  portion  the  railway  company  made  an  embank- 
ment about  twelve  feet  high  ;  that,  after  the  road  had  been  used 
for  about  six  months,  the  embankment  thus  constructed  began 
to  sink  ;  that,  to  keep  the  grade  up  to  the  original  height,  the 
railway  company  deposited  upon  the  top  of  the  embankment  a 
large  amount  of  earth,  sand,  and  other  material ;  that,  as  the 
same  was  deposited,  the  embankment  kept  sinking  until  the 
road-bed  finally  became  settled  and  solid  ;  that  a  large  amount 
of  the  earth  and  other  material  thus  deposited,  as  it  sank,  spread 
and  extended  under  the  surface  of  the  land  beyond  the  land  of 
the  railway  company,  and  upheaved  the  plaintiff's  land  adjoining 
the  right  of  way,  and  rendered  worthless  several  acres  of  it,  etc. 
There  is  no  charge  of  negligence  against  the  railway  company, 
unless  the  facts  stated  show  it  to  have  been  negligent  in  the  con- 
struction of  its  road.     Claiming  that  no  negligence  is  charged,  its 
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counsel  insist  that  the  complaint  does  not  make  a  case  against 
it,  jidmitting  all  of  the  averments  therein  to  be  true,  as  the  de- 
murrer does. 

These  general  propositions  are  established  by  the  authorities  :  — 

Ftrsty  A  deed  of  land  to  a  railway  company  for  its  right  of 
way  is  presumed  to  include  a  license  to  do  what  is  necessary  and 
lawful  in  the  construction  and  management  of  its  certtin  wner- 
road  thereon,  to  the  same  extent  and  with  the  same  ai  propMitioas 
effect  as  if  the  land  had  been   compulsorily  taken  wUbiiBhedbf 
by  condemnation  proceedings.     But,  notwithstanding  JJ'^**^''^'^*" 
the  deed,  the  company  remains   liable  for  injuries 
arising  from  negligence  and  unskilfulness  in  the  construction  of 
its  road.     Pierce  R.R.  133,   134.     See,  also,  i   Ror.  R.R.   313, 
314 ;  Mills  Em.  Dom.  (2d  ed.)  sect.  no. 

Secondj  As,  in  condemnation  proceedings,  it  is  presumed  that 
the  assessment  of  damages  includes  all  damages  proper  to  be 
assessed,  so  deeds  of  rights  of  way  are  presumed  to  include  all 
damages  arising  from  the  proper  construction  of  the  road.  The 
price  agreed  upon  is  presu/ned  to  be  the  same  that  the  commis- 
sioners would  have  arrived  at  on  an  assessment  of  damages.  Id. ; 
Railway  Co.  v.  Smith,  1 1 1  111.  363. 

Thirds  The  rule  as  to  what  damages  may  be  assessed  by  the 
commissioners  in  a  condemnation  proceeding  is  that  the  value  of 
the  land  appropriated  should  be  considered,  together  with  any 
injury  to  the  residue  of  the  land  naturally  resulting,  or  that 
might  reasonably  be  expected  to  result,  from  the  appropriation 
and  construction  of  the  road  in  a  proper  and  lawful  manner. 
Railroad  Co.  v.  McClure,  29  Ind.  536 ;  Railroad  Co.  v.  Horn,  41 
Ind.  479  (484) ;  Railway  Co.  v,  Allen,  100  Ind.  409  (412) ;  Rail- 
road Co.  V,  Daniel,  20  Grat.  344 ;  Railway  Co.  v.  Smith,  supra. 

Fourth^  Such  assessment  of  damages  will  not  be  presumed  to 
cover  damages  resulting  from  the  negligent  construction  of  the 
road,  or  any  portion  of  it,  nor  damages  resulting  from  improper 
encroachments  upon  land  outside  of  the  right  of  way. 

The  above-stated  rules  of   law  require  a  holding  here  that, 
unless  the  rights  of  the  railway  company  are  enlarged,  or  its 
liabilities  limited,  by  the  terms  of  the  deed,  appellant  can  recover 
such  damages,  and  only  such  damages,  as  might  properly  have 
been  assessed  had  the  right  of  way  through  his  land  been  taken 
by  condemnation  proceedings  instead  of  by  grant.     The  com- 
plaint shows  that  the  appellant  granted  to  the  railway 
company  a  right  of  way  through  his  land  for  the  con-  k^'^™** 
struction  and  operation  of  its  road.    It  is  not  claimed  i^JiJ^idjoTniaf 
that  the  deed  conveyed  any  rights  except  the  right  land  is  uabi«. 
of  way,  and  such  as  are  incidental  to  the  general 
grant.     It  is  not  stated  in  the  complaint  how  wide  the  strip  thus 
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granted  was,  but  it  is  shown  that,  in  the  construction  of  the  road^ 
the  company  has  occupied  land  outside  of  the  strip  graivted. 
The  general  rule  is,  that,  in  the  construction  of  its  road  upon  an 
acquired  right  of  way,  a  railway  company  is  not  liable  beyond  the 
compensation  assessed  or  agreed  upon,  where  such  compensation 
is  fixed  prior  to  the  building  of  the  road,  unless  it  is  guilty  of 
negligence  in  such  construction.  That  rule,  however,  must  be 
limited  to  cases  where  the  railway  is  constructed  upon  and  within 
the  limits  of  the  right  of  way  so  acquired.  Clearly,  if  a  railway 
company  should  condemn  or  purchase  a  right  of  way  of  a  certain 
width,  and  pay  the  damages  assessed  or  agreed  upon  as  resulting 
from  the  construction  of  its  road  upon  that  strip,  it  could  not  suc- 
cessfully claim  the  right  to  so  construct  its  road  as  to  cover  land 
outside  of  the  limits  of  such  strip,  without  the  payment  of  ad- 
ditional compensation,  or  additional  damages  resulting  from  such 
construction.  If  that  were  so,  the  company  might  condemn  a 
strip  of  land  twenty  feet  wide,  and  in  the  building  and  mainte- 
nance of  high,  and  necessarily  wide,  embankments,  cover  and 
occupy  a  strip  fifty  or  hundred  feet  wide,  without  the  payment 
of  compensation  or  damages  resulting  from  such  occupancy. 
The  real  question  in  the  case  before  us  is  not  one  of  negligence^, 
but  of  an  encroachment  upon  land  outside  of  the  company's  right 
of  way.  When  the  company  discovered  that  its  road-bed  was- 
sinking,  could  it,  without  making  compensation,  or  the  payment 
of  damages,  have  gone  upon  appellant's  land  and  constructed 
walls  or  banks  to  prevent  the  road-bed  from  sinking  and  spread- 
ing }  Clearly  not.  That  it  did  not  do ;  but,  what  in  effect  was 
the  same  thing,  it  filled  in  earth  and  other  materials  until  the 
embankment  spread  out  beyond  the  right  of  way  upon  appellant's 
adjoining  lands,  and  upheaved  the  surface,  and  caused  the  injury 
described  in  the  complaint.  It  may  be  that  the  company  had  no 
knowledge  that  the  filling  would  cause  the  spreading  of  the  em- 
bankment and  the  upheaval  of  appellant's  land.  Whether  or  not 
it  had  such  knowledge  is  not  stated  in  the  complaint,  nor  do  we 
think  that  it  is  material  in  this  case.  By  reason  of  the  filling  upon 
the  embankment,  it  was  caused  to  spread  upon  appellant's  land,, 
and  caused  the  injury.  That  the  railway  company  may  have  had 
no  knowledge  that  the  filling  would  cause  the  injury,  is  not 
suflScient  to  exonerate  it  from  liability.  The  fact  remains,  that 
appellant  granted  to  the  railway  company  a  strip  of  land  upon: 
which  to  construct  and  operate  its  road,  and  it  has  so  constructed 
it  as  to  make  it  rest,  not  only  upon  the  strip  thus  granted,  but 
also  upon  his  adjoining  land  not  granted.  The  railway  company^ 
is  thus  occupying  land  which  was  not  granted  to  it,  and  which 
neither  party  intended  should  be  either  granted  to  it  or  occupied 
by  its  road.     The  road  is  no  less  an  encroachment  upon  appel- 
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lant's  land  because  its  foundation  is  beneath  the  surface.  The 
fact  might  affect  the  amount  of  damages,  but  it  does  not  alter 
the  rights  of  the  parties.  The  railway  company  had  a  right  to 
construct  its  road  upon  the  strip  of  land  granted,  but  it  has  no 
right  to  occupy  additional  land  without  compensation  or  the  pay- 
ment of  damages.  The  strip  of  land  was  granted  before  the  road 
was  constructed,  and  hence  the  consideration  paid  must  be  pre- 
sumed to  have  been  measured  by  the  value  of  the  land  granted, 
and  the  anticipated  damages,  in  the  light  of  surrounding  circum- 
stances, and  the  knowledge  of  the  parties  at  that  time.  It  surely 
was  not  intended  at  that  time  that  the  road-bed  should  cover  and 
rest  upon  land  outside  of  the  strip  granted.  Nor  could  it  have 
been  anticipated,  that,  in  the  construction  of  the  road,  land  out- 
side of  the  right  of  way  would  be  occupied  by  the  road-bed,  or 
any  portion  of  it.  It  would  not  be  reasonable,  therefore,  to 
assume,  that,  in  fixing  the  compensation,  the  parties  included 
damages  for  such  encroachment.  Had  the  strip  of  land  been 
taken  by  condemnation  instead  of  by  grant,  the  commission  or 
jury  in  assessing  the  damages  could  not  have  included  damages 
from  such  encroachment :  Fir^t^  Because  they  could  not  have 
assumed  that  the  railway  company  would  voluntarily  so  construct 
its  road  as  to  make  it  rest  partially  upon  land  outside  of  the  right 
of  way.  To  have  assumed  that,  and  to  have  assessed  damages 
accordingly,  would  have  been  to  assume  that  the  railway  com- 
pany would  commit  a  trespass,  and  to  have  assessed,  in  advance, 
damages  resulting  from  such  trespass.  Secondy  Because  they 
could  not  have  known  in  advance  that  the  result  of  the  fill  would 
be  to  cafise  the  embankment  to  so  spread  as  to  encroach  upon 
appellant's  land  and  cause  injury.  Such  an  injury  could  not 
reasonably  have  been  expected  to  result  from  the  proper  con- 
struction of  the  road.  It  will  not  be  presumed  that  the  parties 
included,  in  the  price  agreed  upon  at  the  time  of  and  for  the 
grant,  any  amount  for  injuries  which  could  not  properly  have 
been  considered  by  the  commissioners  and  jury,  had  the  right  of 
way  been  taken  by  condemnation  proceedings.  The  case  is 
clearly  distinguishable  from  the  case  of  diminishing  the  waterW 
a  spring  upon  the  grantor's  land,  or  a  case  of  laying  drains  which 
are  necessary,  in  connection  with  culverts  under  the  road,  to  the 
proper  maintenance  of  the  road.  Here,  the  road-bed  is  made  to 
rest,  not  only  upon  the  land  granted,  but  also  partially  upon 
land  not  granted,  outside  of  the  right  of  way,  and  for  which  there 
has  been  no  compensation.  If  here  the  company  may,  by  virtue 
of  the  grant  of  the  right  of  way,  without  the  payment  of  damages, 
so  construct  its  road  as  to  cover  one  or  two  acres  of  land  outside 
of  the  grant,  we  know  of  no  reason  why  other  railway  companies, 
under  similar  grants,  may  not  procure  a  narrow  strip  of  land  as  a 

33  A  &  E.  R.  Cas.  — 10. 
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right  of  way,  and,  without  further  compensation  or  damages^  so 
construct  their  road  as  to  occupy  a  strip  one,  two,  three,  four,  «r 
more  times  as  wide  as  the  strip  so  granted. 

Whatever  the  railway  company  may  be  able  to  show  by  an 
answer  and  evidence,  we  think  that  the  complaint  makes  a  case 
for  damages,  and  that  the  demurrer  thereto  was  improperly 
sustained. 

For  that  error  the  judgment  is  reversed  at  appellee's  costs. 

Mitchell  and  Howk,  JJ.,  do  not  concur  in  the  foregoing 
opinion. 

Throwing  Earth  on  Adjoining  Land,  if  unreasonable  or  unnecessary,  gives 
rise  to  an  action  on  the  case  for  damages.    Felch  v,  Gilman  22  Vt  38I 
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Eminent  Domain.  —  Effect  of  Failure  to  furnish  Plans.  —  Under  the  Gen- 
eral Statutes  (c.  63,  §  45)  providing  that  after  a  railroad  *'  corporation  has,  by 
virtue  of  its  charter,  taken  land  or  other  property  for  the  purpose  of  its  road, 
it  shall,  before  proceeding  to  construct  the  road,  furnish  a  plan  of  the  land  to 
the  owner,*^  and  that,  if  such  plan  is  not  so  furnished,  all  the  rights  of  the 
corporation  to  enter  upon  or  use  such  land,  except  for  making  surveys,  shall 
be  suspended  until  it  has  delivered  a  plan,  the  failure  to  deliver  a  plan  of  land 
taken  does  not  invalidate  the  taking;  and  a  person  whose  land  has  been 
taken,  cannot,  after  the  road  has  been  completed,  and  has  been  in  use  for 
nearly  twenty  years,  object  to  such  use  on  the  ground  that  no  plan  has  been 
furnished  him. 

Foreign  Corporation.  —  Right  of  Eminent  Domain  passing  to.  —  Although 
the  power  to  take  land  by  the  right  of  eminent  domain,  which  has  been 
granted  by  the  Legislature  to  a  domestic  railroad  corporation,  will  not  pass  to 
a  foreign  corporation  which  by  deed  succeeds  to  the  rights  and  powers  of  the 
domestic  corporation  without  the  assent  of  the  Legislature,  such  assent  may 
be  gathered  by  implication  from  a  series  of  Acts  of  the  Legislature. 

On  report.     Judgment  on  verdict. 

Actions  of  tort  for  trespass  quare  clausum  and  for  obstruct- 
ing alleged  rights  of  way.  Tried  in  the  Superior  Court  before 
Aldrich,  J. 

A.  J,  Bartholomew  and  David  Manning  for  plaintiffs. 

Frank  P.  Goulding  and  R,  M,  Saltonstall  for  defendant. 
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Holmes,  J. — These  are  actions  of  tort  in  two  counts,  one  in 
trespass,  the  other  alleging  the  obstruction  of  a  right  of  way. 
The  alleged  trespass  consists  of  the  use  of  a  strip  of 
land  five  rods  wide  by  the  defendant,  for  its  road, 
across  each  of  the  plaintiffs*  farms,  and  is  admitted,  unless  the 
defendant  has  a  valid  location  under  the  statutes  of  this  State. 
The  other  count  is  of  less  importance,  and  will  be  referred  to 
later. 

The  defendant  is  the  successor  of  the  Boston,  Hartford,  & 
Erie  Railroad  Company  (Stat.  1873,  chap.  289),  and  the  location 
principally  relied  on  was  a  location  five  rods  wide,  made  by  that 
company  on  March  30,  1866.  At  that  time  that  company  was  a 
Connecticut  corporation  only,  and  held  no  charter  from  this  Com- 
monwealth. It  had  taken  a  deed  from  the  Southern  Midland 
Railroad  Company  (whose  projected  road  ran  through  the  prem- 
ises in  question),  purporting  to  convey  the  franchises  and  prop- 
erty of  the  latter,  and  certain  Acts  had  been  passed  by  the 
Legislature ;  but  the  plaintiffs  contend  that  nothing  had  been 
done  sufficient  to  confer  the  power  to  take  land  by  eminent 
domain  upon  a  foreign  corporation,  and  that,  if  enough  had  been 
done,  the  Boston,  Hartford,  &  Erie  Railroad  did  not  comply 
with  conditions  precedent  attached  to  the  exercise  of  that  power. 

The  last  objection  may  as  well  be  disposed  of  at  the  outset. 
It  appeared  that  plans  of  the  land  taken  were  •prepared  and 
furnished  by  the  company  to  all  land-owners  who 
demanded  them,  and  to  no  others.  It  did  not  appear  ^^^^  ®' 
that  they  were  furnished  to  the  owners  of  the  plain-  fnr'iThpiMi. 
tiffs'  farms.  It  was  argued  for  the  plaintiffs  that  the 
burden  was  on  the  defendant  to  show  that  it  had  delivered  plans 
to  all  owners  of  land  taken,  or  at  least  to  the  owners  of  the 
plaintiffs'  farms,  whether  demanded  or  not,  and  however  long 
after  the  event,  to  savp  its  use  of  their  land  from  being  deemed  a 
trespass.  But  if  the  requirements  of  Gen.  Stat,  chap.  63,  §  45, 
to  "  furnish  "  a  plan  means  more  than  to  deliver  on  demand,  —  as 
to  which  we  express  no  opinion,  —  the  plan,  by  the  words  of  the 
section,  is  not  to  be  furnished  until  after  the  corporation  has 
taken  the  land,  and  the  title  of  the  corporation  is  not  affected  by 
failure  to  furnish  it,  but  only  the  right  to  enter  upon  and  use  the 
land ;  which  is  suspended,  except  for  making  surveys,  until  the 
plan  has  been  delivered.  After  the  road  is  built  the  plan  is  no 
longer  necessary  or  useful  (Charlestown  Branch  R.  Co.  v.  Middle- 
sex County,  7  Met.  yS,  83) ;  and  whatever  might  have  been  the 
merits  of  the  plaintiffs'  case,  had  they  or  their  predecessors 
objected  to  the  use  of  the  land  when  the  railroad  was  first  laid 
out,  and  when  the  right  to  object  could  and  would  have  been  at 
once  removed,  it  is  too  late  for  them  to  take  it  now,  when  the 
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road  has  been  constructed  and  in  operation  for  nearly  twenty- 
years.     See  Dietrich  v,  Murdock,  42  Mo.  279. 

The  question  of  the  power  of  the  Boston,  Hartford,  &  Erie 
Railroad  to  make  the  location  of  1866,  is  more  difficult.     The 

Southern  Midland  road,  which  sold  to  the  Boston, 

^  Power  of  Hartford,  &  Erie,  was  the  Midland  Land  Damage 

B^^'to  make  Company,  with  a  changed  name.     Stat.  1863,  chap. 

location.  1 169.     The  Midland   Land  Damage   Company  was 

incorporated  by  Stat.  1861,  chap.  155,  and  was  made 
up  of  parties  having  claims  for  land  damages  against  the  Midland 
Railroad.  It  was  given  general  railroad  powers  for  the  purpose 
of  completing  its  road  (§  3),  and  was  authorized  to  purchase  the 
franchise  and  property  of  the  Midland  Railroad  (§  7) ;  and,  although 
it  would  seem  not  to  have  completed  the  purchase  when  Stat. 
1862,  chap.  126,  was  passed  "to  extend  the  time  for  locating  and 
constructing  the  Midland  Railroad,"  it  appears  to  have  done  so 
before  Stat.  1863,  chap.  116.  (In  the  second  case,  Comstock  v. 
Chamberlin,  the  deed  was  put  in  dated  June  14,  1862.)  The 
Midland  Railroad  was  incorporated  by  Stat,  1858,  chap.  60,  with 
general  powers,  including  that  of  taking  land  by  eminent  domain, 
and  also  with  special  power  to  buy  out  the  Boston  &  New  York 
Central  R.R.  Co.  By  §  2,  for  the  purpose  of  completing  the  said 
railroad,  it  was  to  have  all  the  rights  to  which  the  last-named 
company  was  then  entitled.  It  made  the  purchase  Nov.  i, 
1858.  The  Boston  &  New  York  Central  was  successor  by  con- 
solidation to  the  powers  of  the  Southbridge  &  Blackstone  Rail- 
road, incorporated  by  Stat.  1849,  chap.  194.  Stat.  1852,  chap. 
158;  Stat.  1854,  chap.  447;  Boston  &  P.  R  Co.  v.  Midland  R. 
Co.,  I  Gray,  340.  As  such  successor  it  had  made  a  location 
three  rods  wide  over  the  locjis  on  Aug.  5,  1854,  and,  as  this  was 
assumed  by  the  counsel  for  the  plaintiffs  to  have  been  valid,  sub- 
ject to  the  objection  just  disposed  of,  we  shall  make  the  same 
assumption. 

To  repeat,  the  Boston,  Hartford,  &  Erie  road's  grantor,  under 
a  changed  name,  was  the  purchaser  of  the  franchise  and  rights 
of  the  Midland  Railroad.  The  Midland  Railroad  was  given 
general  powers,  and  succeeded  to  all  the  powers  of  the  Boston 
&  New  York  Central,  including  the  powers  of  the  Southbridge 
&  Blackstone.  Assuming  this  three-rod-wide  location  of  the 
Boston  &  New  York  Central  to  have  been  valid,  we  do  not 
understand  the  counsel  for  the  plaintiffs  to  deny  that  the  grantor 
of  the  Boston,  Hartford,  &  Erie  could  have  made  the  five-rod 
location  in  1866,  if  it  had  not  conveyed  away  its  franchise  and 
property,  and  if  the  legislation  then  in  force  had  applied  to  it. 
Stat.  1865,  chap.  171;  Gen.  Stat.  chap.  63,  §  38;  Boston  & 
P.  R.  Co.  V.  Midland  R,  Co.,  i  Gray,  340.     We  do  not  under- 
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-stand  that  the  location  of  1866  was  without  the  limits  prescribed 
by  Stat.  1849,  chap.  94,  §  2. 

Before  examining  the  powers  of  the  Boston,  Hartford,  &  Erie 
Railroad  more  specifically,  it  will  be  well  to  advert  to  one  or  two 
general  considerations.  It  was  conceded  by  the  plaintiffs*  counsel 
that  the  powers  to  take  land  by  eminent  domain  may  be  given  to 
a  foreign  corporation.  When  the  use  for  which  land  is  taken  is 
otherwise  a  public  use,  such  as  a  railroad  within  .the  State  grant- 
ing the  power,  the  use  is  not  the  less  public  because  the  owners 
are  domiciled  or  incorporated  out  of  the  State.  In  re  Townsend, 
39  N.  Y.  171,  it  was  held  that  the  power  could  be  given  to  a 
company  in  another  State  in  aid  of  a  canal  which  also  was  in 
another  State.  And  the  proposition  which  we  have  laid  down 
has  never  been  doubted,  so  far  as  we  know,  by  any  court  of  last 
resort.  New  York  &  E.  R.  Co.  v.  Young,  33  Pa.  175  ;  State  v, 
Sherman,  22  Ohio  St.  411,  434;  Southwestern  R.  Co.  v.  Southern 
&  A.  Tel.  Co.,  46  Ga.  43,  51 ;  Gilmer  v.  Lime  Point,  18  Cal.  229, 
251,  255.     See  Clark  v,  Barnard,  108  U.  S.  436,  452. 

The  decision  of  the  court  in  Burt  v.  Merchants  Ins.  Co.,  106 
Mass.  356,  that  the  power  could  be  conferred  upon  the  United 
States  Government,  is  criticised  in  Kohl  v.  United  States,  91 
U.  S.  367,  373.  See  also  Darlington  v.  United  States,  82  Pa. 
382 ;  but  the  criticism,  whatever  may  be  thought  of  it,  is  not 
applicable  to  a  case  like  the  present. 

It  seems  to  us  equally  clear  that  a  corporation,  by  consent  of 
the  Legislature,  may  take  this  power  as  quasi  successor  of  another 
corporation  to  which  it  was  originally  granted ;  and  it  is  not  very 
material  whether  the  legislative  consent  be  regarded  as  author- 
izing a  transfer  of  the  old  power,  or,  more  strictly,  as  delegating, 
a  new  power  in  the  same  terms  as  the  old.  See  State  v,  Sher- 
man, 22  Ohio  St.  411,  428.  The  substance  of  the  transaction  is 
.seen  in  cases  of  consolidation.  Boston  &  P.  R.  Co.  v.  Midland 
R.  Co.,  supra.  But  there  is  nothing  in  reason  to  confine  it  to 
such  cases.  See  Atkinson  v.  Marietta  &  C.  R.  Co.,  15  Ohio  St. 
21  ;  Coe  V,  Columbus,  P.  &  I.  R.  Co.,  10  Ohio  St.  372,  387; 
Hall  V,  Sullivan  R.R.  Co.,  21  Law  Rep.  138,  141. 

When  the  power  is  claimed  under  the  form  of  a  transfer,  rather 
than  of  original  grant,  the  legislative  consent  or  grant  may  be 
inferred  somewhat  more  readily  than  when  the  whole  question 
is  new,  because  the  Legislature  has  already  adjudicated  the  use 
to  be  public,  and  has  granted  a  co-extensive  power.  See  Black 
v,  Delaware  &  R.  Canal  Co.,  22  N.  J.  Eq.  130,  402.  For,  while 
it  is  very  plain  that  the  power  could  not  be  transferred  to,  or 
exercised  by,  a  purchaser  from  the  original  donee  without  such 
consent  or  grant  in  this  Commonwealth  (Braslin  v.  Somerville 
H.  R.  Co.,  145  Mass.  64,  67;  Commonwealth  v.  Smith,  10  Allen, 
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448),  the  reasons  which  have  led  some  courts  and  judges  to 
doubt  the  need  of  such  consent  for  the  transfer  of  franchises 
show  that  the  delectus  personarum  is  of  little  more  than  theoreti- 
cal importance,  and  is  the  least  determining  element  in  the  more 
common  cases  where  the  power  is  conferred.  Shepley  z'.. Atlan- 
tic &  St.  L.  R.  Co.,  55  Me.  395,  407;  Kennebec  &  P.  R.  Co.  v, 
Portland  &  K.  R.  Co.,  59  Me.  9,  23  ;  Miller  v,  Rutland  &  W.  R. 
Co.,  36  Vt.  452,  492  ;  Bickford  v.  Grand  Junction  R.  Co.,  i  Canada 
S.  C.  696,  738.  And  this  reasoning  is  of  equal  force  whether 
the  power  to  take  land  by  eminent  domain  is  properly  called  a 
franchise  or  not.  Coe  v,  Columbus,  P.  &  I.  R.  Co.,  supra  ;  Chicago 
&  W.  I.  R.  Co.  V.  Dunbar,  95  111.  571  ;  s.  c,  i  Am.  &  Eng.  R.R. 
Cas.  214;  Pierce  v.  Emery,  32  N.  H.  484,  507,  511,  513. 

Finally,  the  legislative  consent  may  be  expressed  by  way  of 
ratification  of  what  purports  to  be  a  transfer  already  executed. 
Shaw  V.  Norfolk  County  R.  Co.,  5  Gray,  162,  180;  s.  c,  16  Gray, 
407,  410;  Galveston  R.  Co.  v,  Cowdrey,  J^  U.  S.,  11  Wall.  459. 
And  it  may  be  gathered  by  implication  from  a  series  of  Acts. 
East  Boston  F.  R.  Co.  z/.  Eastern  R.  Co.,  13  Allen,  422. 

At  the  time  of  the  attempted  transfer  by  the  Southern  Mid- 
land Railroad  to  the  Boston,  Hartford,  &  Erie,  it  had  power,  by 
Stat.  1 86 1,  chap.  155,  §  7,  to  purchase  and  enjoy  "all  the  rights 
and  privileges  '*  of  the  Midland  Railroad  Company,  and  to  "  use, 
enjoy,  lease,  sell,  or  convey  the  §ame  to  any  other  railroad  com- 
pany." And,  inasmuch  as  from  an  early  date  it  had  been 
contemplated  that  the  road  would  not  only  connect  with  roads 
outside  the  State,  but  that  the  corporations  within  and  without 
the  State  might  unite  (Stat.  1850,  chap.  268,  §  9;  Stat.  1852, 
chap.  158;  I  Gray,  358),  it  was  not  very  extraordinary  if  the 
parties  concerned  assumed  that  the  power  to  sell  was  not  confined 
to  domestic  purchasers,  especially  as,  in  the  next  line,  a  purchase 
of  cars  jointly  with  connecting  roads  was  allowed,  showing  that 
other  corporations  beside  those  of  this  State  were  in  the  mind 
of  the  Legislature. 

It  was  hardly  less  natural  that  it  should  be  assumed  that  the 
Legislature  intended  the  purchaser  to  stand  in  the  seller's  shoes, 
and  to  have  whatever  powers  the  seller  would  have  had  if  the 
sale  had  not  been  made.  ' 

The  two  Acts  next  to  be  cited,  both  passed  before  the  location 
by  the  Boston,  Hartford,  &  Erie,  either  show  that  this  Construe- 
tion  of  Stat.  1861  is  the  true  one  (Kohl  v.  United  States,  91 
U.  S.  374  (23  L.  ed.  451),  or  else  sufficiently  express  the  consent 
of  the  Legislature.  By  Stat.  1865,  chap.  171,  "the  time  for 
locating  and  constructing  the  road  of  the  Boston,  Hartford,  & 
Erie  Railroad  Company  is  hereby  extended  to"  May  i,  1868. 
Stat.  1865,,  chap.  275,  authorizes  the  same  road  to  secure  any 
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bonds  issued  under  its  Connecticut  charter  "by  mortgage  of  its 
railways,  property,  rights,  and  franchises,  or  any  part  thereof, 
purchased  or  acquired  by  contract  or  arrangement  with  the 
Southern  Midland  Railroad  Company  .  .  .  and  situate  or  being 
...  in  this  Commonwealth;"  provided  "that  nothing  in  this 
Act  contained  shall  in  any  way  affect  any  claim  or  any  remedies 
.  .  .  which  any  person  may  have  against  said  corporation,  or  any 
other  railroad  corporation  ...  for  damage  caused  to  such  per- 
son by  the  taking  of  the  land,  or  any  part  thereof,  included  within 
the  location  of  said  corporations,  or  any  or  either  of  them,  or 
by  the  laying  out,  making,  and  maintaining  a  railroad  over  the 
same."     See  also  Stat.  1864,  chap.  310. 

After  reading  these  Acts,  we  cannot  doubt  that  the  Legisla- 
ture  believed  that  the  purchase  by  the  Boston,  Hartford,  &  Erie 
Railroad  Company  was  valid,  and  intended  that  it  should  be, 
and  that  the  purchasers  should  have  the  rights  and  power  which 
the  seller  had  previously  possessed.  The  latter  statute,  in  terms, 
saves  claims  against  the  purchaser  for  damage  caused  by  the 
taking  of  land.  The  former  gives  it  three  years  to  locate  and 
construct  its  road.  The  word  "  locate  "  is  a  term  of  art,  in  using 
which  the  Legislature  can  have  had  but  one  meaning.  As  was 
said  by  Chief  Justice  Shaw,  about  this  very  road :  "  The  effect 
of  the  location  is  to  bind  the  land  described  to  that  servitude." 
Boston  &  P.  R.  Co.  v.  Midland  R.  Co.,  i  Gray,  360.  See  also 
Gen.  Stat.  chap.  63,  §§  17,  18  ;  Hazen  v,  Boston  &  M.  R.  Co.,  2 
Gray,  574;  Charlestown  Branch  R.  Co.  v.  Middlesex  County, 
7  Met.  78.  Moreover,  the  Legislature  intended  that  the  power 
to  locate  should  be  exercised  by  the  Boston,  Hartford,  &  Erie  as 
quasi  successor  to  its  vendor.  For  the  power  is  given  in  the 
form  of  an  extension  of  the  time  previously  allowed,  referring, 
of  course,  to  the  statute  giving  the  vendor  until  May  i,  1863,  for 
the  same  purf>ose.  Stat.  1863,  chap.  116,  §  2.  See,  further, 
Stat.  1862,  chap.  126,  "  An  Act  to  Extend  the  Time  for  Locating 
and  Constructing  the  Midland  Railroad,*' and  Stat.  1 861,  chap. 
44;  i860,  chap.  44;  1859,  chap.  23;  1858,  chap.  13;  1857,  chap. 
32;  1856,  chap.  33;  1855,  chap.  115;  1854,  chap.  447;  1851, 
chap.  134;  1849,  chap.  194,  §  2. 

If  there  had  been  no  consolidation,  and  the  transfer  had  been 
direct  from  the  Southbridge  &  Blackstone  road  to  another 
Massachusetts  corporation,  we  hardly  can  suppose  that  it  would 
have  been  argued  that  the  purchaser  had  not  the  same  powers 
to  take  land  and  to  complete  the  road  that  the  Southbridge  & 
Blackstone  road  would  have  had  if  its  time  had  been  extended 
by  similar  words  before  the  sale.  No  doubt  the  expression  of 
the  Legislature's  belief  and  intent  might  have  been  plainer. 
But  the  Acts  of   1865   were  passed  before  Commonwealth  v. 
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Smith,  lo  Allen,  448,  was  decided,  and  when  the  need  of  such 
expression  was  less  accurately  understood.  If,  however,  the 
intent  can  be  discovered,  that  is  enough.  And  if  the  intent 
would  be  clear  in  the  case  which  we  have  supposed,  it  is  clear 
notwithstanding  the  facts  that  the  grantor  was  formed  by  con- 
solidation of  different  lines,  and  that  the  grantee  was  a  Connect- 
icut corporation.  So  far  as  the  former  fact  is  concerned,  Stat. 
1863,  chap.  116,  §  2,  had  already  fixed  a  common  time,  by  exten- 
sion, for  finishing  all  parts  of  the  line.  And,  as  to  the  latter, 
the  statutes,  by  treating  the  Connecticut  corporation  as  a  suc- 
cessor to  its  vendor,  impliedly  but  plainly  subjected  it  to  the 
conditions  to  which  its  vendor  was  subject,  with  respect  to 
the  power  of  taking  lands. 

We  repeat  that  it  is  immaterial  whether  the  purchaser,  in 
strict  theory,  receives  this  power  by  transfer  or  by  a  new  grant. 
For,  if  the  grant  to  the  purchaser  is  of  a  power  limited  and 
qualified  as  if  it  had  been  the  same  power  conferred  on  the 
vendor,  and  taken  by  succession,  the  rights  of  land-owners  are  as 
fully  protected  as  they  were  against  the  vendor,  except  so  far  as 
the  fact  that  the  purchaser  is  a  foreign  corporation  necessarily 
makes  a  difference.  In  this  case,  that  fact  made  no  difference. 
The  land-owners  could  have  required  security  of  the  Boston,  Hart- 
ford, &  Erie,  as  well  as  of  the  South  Midland  Railroad ;  and  they 
had  the  same  means  of  compelling  both  security  and  payment  in 
the  one  case  as  in  the  other,  by  stopping  the  use  of  their  land. 
Gen.  Stat.  chap.  63,  §§  32,  34,  39.  See  Drury  v.  Midland  R. 
Co.,  127  Mass.  571,  576. 

We  pass  now  to  the  Acts  of  the  Legislature,  subsequent  to 
the  location  in  question. 

Stat.  1866,  chap.  142,  approved  April  12,  ratifies  the  mortgage 
made  under  Stat.  1865,  chap.  275  ;  provides  for  exchange  of 
bonds  secured  by  former  mortgages,  and  for  the  recording  of  the 
mortgage. 

Stat.  1866,  chap.  266,  approved  May  26,  about  two  months 
after  the  location,  authorized  the  Boston,  Hartford,  &  Erie  to 
locate,  construct,  and  maintain  a  road  of  about  600  feet  to  the 
Rhode  Island  line.  There  are  no  express  provisions  for  compen- 
sation. It  is  assumed,  of  course,  that  the  power  is  subject  to 
the  General  Statutes. 

Stat.  1866,  chap.  278,  §  5,  authorizes  the  company  to  construct 
a  railroad  from  its  " chartered  line "  in  Newton  to  its  "chartered 
line  "  in  Somerville. 

Stat.  1867,  chap.  75,  incorporating  the  Roxbury  Branch  Rail- 
road, authorizes  the  corporation  to  transfer  its  franchise  property 
and  all  its  rights  to  the  Boston,  Hartford,  &  Erie  Railway 
Company ;  and  other  statutes  give  like  powers  to  other  corpora' 
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tions.  Stat.  1867,  chap.  133,  §  S  ;  chap.  170,  §  14;  Stat.  1868, 
chap.  35,  §  8;  1869,  chap.  406. 

Stat.  1867,  chap.  284,  authorizes  a  loan  from  the  State  to  the 
company,  of  jl 3,000,000,  for  the  purpose  of  aiding  it  to  complete 
its  railway  from  Boston  to  Fishkill,  N.  Y.,  with  elaborate  con- 
ditions. 

By  Stat.  1868,  chap.  145,  the  company  "heretofore  created  in 
the  State  of  Connecticut  .  .  .  and  acting  within  this  Common- 
wealth, and  recognized  by  Acts  heretofore  passed  by  its  Legis- 
lature, is  declared  to  be  a  corporation  by  that  name,  and  vested 
with  all  the  franchises,  powers,"  etc.,  set  forth  in  the  General 
Laws ;  "  and  the  Acts  of  said  company,  in  forming  a  union  or 
connection  with  one  or  more  railroad  companies  in  the  States  of 
Rhode  Island,  Connecticut,  and  New  York,'*  to  connect  Boston 
with  the  Erie  Railway  Company  in  New  York  by  a  continuous 
line,  are  ratified.  This  seems  to  be  intended  to  make  the  corpo- 
ration a  Massachusetts  corporation  (Stat.  1874,  chap.  334),  and 
to  ratify  unions  with  other  roads.  The  Act  then  continues  : 
"And  the  said  Boston,  Hartford,  &  Erie  Railroad  Company  is 
hereby  substituted  in  the  place,  and  vested  with  all  the  fran- 
chises, rights,  property,  and  powers,  and  is  subject  to  all  the 
duties  and  liabilities,  of  the  Southern  Midland  Railroad  Com- 
pany," etc.  This  part  of  the  statute  sanctions,  in  terms,  such  a 
substitution  as  we  have  construed  the  earlier  Acts  to  sanction 
by  fair  implication,  and  shows  very  plainly  what  was  in  every- 
.  body's  mind  from  the  beginning.  If  our  construction  is  right, 
the  Act  is  simply  declaratory,  and  passed  ex  majori  caiitela, 

Stat.  1869,  chap.  450,  increases  the  amount  of  State  aid  to  the 
road  to  ^5,000,000 ;  chap.  456  authorizes  bonds  and  mortgages 
of  lands  and  flats;  Stat.  1871,  chap.  372,  authorizes  the  fore- 
closure of  a  mortgage  t^  the  Commonwealth. 

Stat.  1873,  chap.  289,  ratifies  the  proceedings  of  the  bondhold- 
ers of  the  Boston,  Hartford,  &  Erie  in  organizing  the  defendant ; 
authorizes  the  new  corporation  to  acquire  all  the  rights,  powers, 
and  franchises  of  the  former  company,  and  to  make  a  new  mort- 
gage of  "  its  railroad  property  and  franchises."  We  may  remark 
here,  with  reference  to  a  suggestion  thrown  out  in  the  second 
case,  that  the  defendant  did  not  succeed  to  all  the  rights  of  the 
Boston,  Hartford,  &  Erie,  because  its  title  was  derived  in  part 
from  foreclosure  of  a  mortgage  which  was  dated  a  few  days 
before  the  location ;  that  if  the  suggestion  could  help  either  the 
plaintiffs  in  the  first  two  cases  or  the  defendant  in  the  last  two, 
and  if  it  is  not  answered  by  this  statute,  it  is  by  the  fact  that  the 
mortgage  covered  subsequent  locations  (see  107  Mass.  3,  note), 
and  was  ratified  in  that  form,  as  we  have  seen,  by  Stat.  1866, 
chap.  142, 
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Finally  Stat.  1873,  chap.  289,  ratifies  the  proceedings  of  the 
bondholders  of  the  Boston,  Hartford,  &  Erie  in  organizing 
the  defendant  ;  authorizes  the  new  corporation  to  acquire  all  the 
rights,  powers,  and  franchises  of  the  former  company,  and  to 
make  a  new  mortgage  of  "  its  railroad  property  and  franchises." 
Stat.  1874,  chap.  334,  dissolves  the  Boston,  Hartford,  &  Erie, 
saving  all  rights. 

It  thus  appears  that  for  twenty  years  the  Commonwealth  has 
constantly  dealt  with  this  corporation  and  its  predecessors  as 
having  a  good  title  to  their  road,  and  as  having  possessed  the 
powers  which  they  assumed  to  exercise.  It  has  advanced  a  large 
sum  of  money  on  that  assumption.  For  nearly  twenty  years 
before  these  actions  were  brought,  the  plaintiffs  have  acquiesced 
in  the  same  view,  while  the  road  over  their  land  has  been  in 
public  operation.  Meantime  a  mortgage  was  made,  and  the 
bonds  sold  in  the  market.  We  think  that  the  courts  should  be 
slow  to  pronounce  the  Legislature  to  have  been  mistaken  in  its 
constantly  manifested  opinion  upon  a  matter  resting  wholly 
within  its  will,  when,  for  so  long  a  time,  every  thing  has  been 
conducted  upon  that  footing.  But  we  are  satisfied,  for  the  rea- 
sons which  we  have  given,  that  the  opinion  of  the  Legislature 
was  correct,  and  that  the  Boston,  Hartford,  &  Erie  R.R.  Co. 
must  be  taken  to  have  had  the  power  and  right  to  make  its  loca- 
tion of  March  30,  1866. 

It  was  admitted  that  if  the  five-rod-wide  location  of  1866  was 
valid,  the  claims  of  the  plaintiffs  to  rights  of  way  must  be  aban- 
doned. The  alleged  adverse  use  had  not  continued  for  twenty 
years  across  the  five  rods.  It  would  be  too  refined  to  say,  and 
it  was  not  argued,  that  the  adverse  use,  if  any,  of  a  way  across 
the  three-rod  location  of  1854,  begun  before  the  widening,  ripened 
into  a  right  of  way  across  the  original  three  rods  after  the 
widening,  and  carried  with  it  a  necessary  right  of  access  across 
the  strips  on  either  side,  which  made  the  residue  of  the  five 
rods.  For,  without  admitting  that  there  would  have  been  any 
such  right  of  access  across  the  outside  strips,  had  a  right  of  way 
existed  across  the  three  rods  before  the  widening,  it  is  enough 
to  say,  that,  as  no  right  had  been  acquired  at  that  time,  the  new 
location  gave  the  railroad  the  right  to  the  exclusive  use  of  the 
land  taken,  and  thus  interrupted,  for  a  moment  at  least,  any 
adverse  user,  and  made  a  fresh  start  necessary  as  to  the  whole. 
Old  Colony  R.  Co.  v.  Miller,  125  Mass.  i,  5  ;  Smith  v.  New  York 
&  N.  E  R.  Co.,  142  Mass.  21,  22  ;  s.  c,  25  Am.  &  Eng.  R.R. 
Cas.  205. 

It  follows  that  the  rulings  of  the  court  below  that  the  loca- 
tions were  valid,  and  that  the  plaintiffs'"  evidence  failed  to  show 
an  adverse  use  of  the  crossings  for  a  period  of  twenty  years 


EMINENT   DOMAIN PLANS FOREIGN    POPULATION.         1 55 

before  the  obstruction  of  them  by  the  defendant  in  1885,  were 
correct,  and  that,  by  the  terms  of  the  report,  judgment  fnust  be 
entered  on  the  verdict. 
Judgment  on  verdict. 

Failure  to  furnish  Owner  with  Plant — See  Brock  v.  Old  Colony  R.  Co., 
anie^  p.  96. 

Rights  of  Foreign  Corporations  as  to  Eminent  Domain.  —  See  Baltimore^ 
etc.,  R.  Co.  V.  Pittsburg,  etc.,  R.  Co.,  10  Am.  &  Eng.  R.R.  Cas.  84  ;  Gray  v. 
St.  Louis,  etc.,  R.  Co.,  22  lb.  106. 

In  Nebraska.  —  Under  sect.  8,  art.  11,  of  the  Nebraska  Constitution,  no 
foreign  railroad  corporation  doing  business  in  that  State  can  exercise  the 
right  of  eminent  domain,  or  have  the  power  to  acquire  right  of  way  over  real 
estate  for  depot  or  other  uses,  unless  it  is  organized  as  a  corporation  under 
that  State.  This  provision  came  bej^ore  the  Supreme  Court  of  that  State 
recently,  in  the  case  of  State  v.  Scott,  38  N.  W.  Rep.  121,  where  the  C.  B.  & 
Q.  R.  Co.  and  the  L.  W.  Co.  were  joined  as  relators  in  an  application  for 
mandamus  to  compel  the  proper  authorities  to  condemn  and  convey  certain 
lots  belonging  to  the  State.  The  court  held  that  the  C.  B.  &  Q.  Co.,  being  a 
foreign  corporation,  was  not  entitled  to  the  relief,  and,  as  a  foreign  corpora- 
tion, IS  prohibited  from  acquiring  right  of  way  or  real  estate  for  depot  or  other 
uses.  Therefore  it  cannot  do  indirectly  wnat  it  is  prohibited  from  doing 
directly.  • 

Maxwell,  J.,  said,  "  This  section  absolutely  prohibits  a  railroad  corporation 
organized  under  the  laws  of  any  other  State  from  acquiring  the  right  of  way 
or  real  estate  for  depot  or  other  uses  until  it  has  become  a  body  corporate 
under  the  laws  of  this  State.  Stronger  language  could  scarcely  be  used. 
This  question  has  never  before  been  presented  to  this  court.  In  Deitrichs 
V.  Railroad  Co.,  13  Neb.  361,  13  N.  W.  Rep.  624,  the  question  presented  was,, 
whether  the  lessor,  or  the  lessee,  was  entitled  to  exercise  the  right  of  eminent 
domain ;  and  it  was  held  that  the  lessor,  the  owner  of  the  road,  was  the  party 
entitled  to  exercise  the  right.  In  that  case,  the  Lincoln  &  North-western 
Railroad  Company  was  the  lessor,  a  corporation  organized  under  the  laws  of 
this  State.  The  question  was  again  before  the  court  in  Gottschalk  v.  Railroad 
Co.,  14  Neb.  389,  15  N.  W.  Rep.  695;  and  the  ruling  in  Deitrichs  v.  Railroad 
Co.,  13  Neb.  361,  13  N.  W.  Rep.  624,  was  adhered  to.  The  undeviating  rule 
adopted  by  this  court  is,  not  to  discuss  the  constitutionality  of  a  statute  unless 
the  question  fairly  arises  in  the  case ;  and  in  no  case  heretofore  presented  to 
this  court  has  the  right  of  a  foreign  corporation  doing  business  in  this  State 
to  condemn  right  of  way,  or  to  acquire  real  estate  for  other  uses,  been  pre- 
sented. It  is  apparent,  however,  that  such  foreign  corporation  possesses  no 
such 'rights.  Our  laws  are  liberal  in  promoting  the  organization  of  railroad 
companies  and  the  construction  of  railways  in  the  State.  But  such  corpora- 
tions must  be  under  our  own  laws,  the  creatures  of  our  statutes,  and  not  of 
the  laws  of  other  States.  It  will  be  observed  that  in  each  application  for  the 
condemnation  of.  the  lots  above  described,  the  Chicago,  Burlington,  &  Quincy, 
and  the  Lincoln  &  North-western  Railroad  Companies  are  joined  as  relators. 
That  the  Chicago,  Burlington,  &  Quincy,  being  a  foreign  corporation,  is 
debarred  from  the  right  to  relief  prayecf  for,  was  conceded  by  one  of  the 
attorneys  for  that  corporation,  on  the  argument.  That  matter  may  therefore 
be  dismissed.  But  can  it  take  as  lessee  of  the  Lincoln  &  North-western 
Railroad  ?  The  Constitution  declares  that  it  shall  not  acquire  riijht  of  way 
or  real  estate  for  depot  or  other  uses.  If  it  cannot  acquire  these,  it  cannot 
take  by  lease  or  other  means.  •  It  cannot  do  indirectly  what  it  is  absolutely 
prohibited  from  doing  directly.  To  be  entitled  to  relief,  it  must  organize 
under  the  laws  of  the  State.'' 
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In  Trester  v.  Missouri  Pacific  R.  Co.,  36  N.  W.  Rep.  502,  it  appeared  that 
a  railroad  company  organized  as  a  corporation  under  the  laws  of  another 
St^te,  but  doing  business  in  Nebraska,  sought  to  exercise  the  right  of  emi- 
nent domain  in  the  condemnation  of  private  property  for  the  purple  of  right 
of  way,  and  filed  with  the  county  judge  of  the  proper  county  a  request  tor 
the  appointment  of  appraisers  to  assess  the  damages  to  real  estate  resulting 
from  the  right  of  way  thereon.  Appraisers  were  appointed,  and  the  damages 
assessed.  From  this  assessment  the  land-owner  appealed  to  the  District  Court. 
The  railroad  company  appeared,  and  presented  its  petition  and  affidavit  show- 
ing that  it  was  a  foreign  corporation,  and  asking  a  removal  of  the  cause  to 
the  Circuit  Court  of  the  United  States.  An  order  was  made  removing  the 
cause  as  prayed.  Subsequently  the  land-owner  appeared  in  the  District  Court, 
and  filed  his  motion  for  a  re-instatement  of  the  cause,  which  motion  was  over- 
ruled. Held^  firsts  that,  as  the  railroad  company  had  no  authority  under  the 
Constitution  and  laws  of  Nebraska  to  take  or  acquire  real  estate  for  the  pur- 
pose of  right  of  way,  the  whole  proceeding  was  void,  and  that  neither  the 
county  judge  nor  the  District  Court  had  any  authority  or  jurisdiction  to  take 
any  action  in  the  matter ;  second^  that  the  order  of  the  District  Court  removing 
the  cause  to  the  Circuit  Court  of  the  United  States  was  void,  and  conferred 
no  jurisdiction  on  that  court ;  tkird^  that  the  District  Court  erred  in  not  re- 
instating the  cause,  and  dismissing  it  for  want  of  jurisdiction. 


Clarke 

V. 

Chicago,  Kansas,  &  Nebraska  R.  Co. 

{Nebraska  Supreme  Courts  March  14,  1888.) 

Eminent  Domaini —  Petition.  —  Proof  of  Incorporation.  —  Where  a  railway 
•company,  in  its  petition  to  condemn  real  estate  for  right  of  way,  sets  forth  the 
necessary  facts  to  show  that  it  is  a  corporation  duly  organized  under  the  laws 
of  this  State,  and  there  is  no  denial  of  that  fact,  the  petition  will  be  prima 
facie  sufficient  to  authorize  the  company  to  condemn  real  estate  without  proof 
of  its  incorporation. 

Same.  —  Awards.  —  Estimates.  —  Where  the  principal  ground  of  error  is 
that  the  verdict  is  much  less  than  it  should  have  been,  from  the  evidence 
before  the  jury,  and  it  appears  the  jury  based  their  verdict  upon  the  testimony 
of  the  witnesses  whose  estimates  were  the  lowest,  instead  of  those  whose 
estimates  were  the  highest,  the  verdict,  ordinarily,  will  not  be  set  aside. 

Error  to  District  Court,  Thayer  County  ;   Morris,  Judge. 

This  vi^as  a  proceeding  instituted  to  condemn  certain  lands 
belonging  to  H.  T.  Clarke  for  a  right  of  way  for  the  Chicago,  Kan- 
sas, &  Nebraska  Railroad  Company.  To  reverse  the  judgment 
of  the  District  Court  on  the  assessment  of  damages,  the  plaintiff 
brings  error. 

Potmd  &  Burr  for  plaintiff  in  error. 

Manford  Savage  for  defendant  in  error. 
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Maxwell,  J.  —  The  defendant  located  its  line  of  railway 
across  three-quarter  sections  of  the  plaintiff's  land,  and  regular 
proceedings  were  instituted  to  condemn  such  right 
of  way,  and  an  award  made  by  the  commissioners, 
and  filed  with  the  county  judge.  An  appeal  was  then  taken  to 
the  District  Court,  and  on  the  trial  the  following  verdicts  were 
rendered:  — 

"  We,  the  jury  in  this  case,  being  duly  impanelled  and  sworn, 
do  find  and  say  that  the  plaintiff  recover  of  the  defendant,  and 
assess  his  damages  on  the  north-east  quarter  of  section  8,  town 
2,  range  i,  west  of  6  P.M.,  at  the  sum  of  $145.79  ^^^  ^^^  actual 
amount  of  land  taken,  and  the  further  sum  of  $115.00  damages 
to  the  remaining  part  of  said  land  ;  and  generally  we  find  for  the 
plaintiff  in  the  sum  of  $260.79. 

"W.  H.  Jennings,  Foremany 

"  We,  the  jury  in  this  case,  being  duly  impanelled  and  sworn, 
do  find  and  say  that  the  plaintiff  recover  of  the  defendant,  and 
assess  his  damages  on  the  south  half  of  section  nine  (9),  town 
2,  range  i,  west  of  6  P.M.,  at  the  sum  of  $149.52  for  the  actual 
amount  of  land  taken,  and  the  further  sum  of  $190.00  damages 
to  the  remaining  part  of  said  land  ;  and  generally  we  find  for  the 
plaintiff  in  the  sum  of  $339.52. 

"  W.  H.  Jennings,  Foreman^ 

"We,  the  jury  in  this  case,  being  duly  empanelled  and  sworn, 
do  find  and  say  that  the  plaintiff  recover  of  the  defendant,  and 
assess  his  damages  on  the  north-west  quarter  of  section  15, 
town  2,  range  i  west,  at  the  sum  of  $199.36  for  the  actual 
amount  of  said  land  taken,  and  the  further  sum  of  $291.42 
damages  to  the  remaining  part  of  said  land ;  and  generally  we 
find  for  the  plaintiff  in  the  sum  of  $490.78. 

"  W.  Ji.  Jennings,  Foremany 

A  motion  for  a  new  trial  having  been  filed  and  overruled,  and 
judgment  entered  on  the  verdicts,  the  plaintiff  prosecutes  error 
to  this  court.     The  first  error  assigned  is,  that  there  is  an  entire 
want  of  testimony  to  show  that  the  defendant  is  a  corporation 
organized  under  the  laws  of  this  State.     In  the  petition  filed 
with  the  county  judge  for  the  condemnation  of  the  right  of  way 
in  controversy,  it  is  alleged  that  said  defendant  **  is  a  corporation 
duly  incorporated  and  organized  under  and  by  virtue  of  the  laws 
of  the  State  of  Nebraska,  and  under  and  by  virtue  of 
its  charter  and  incorporation  as  aforesaid  is  authorized  J*"*!*"* 
by  the  laws  of  the  State  of  Nebraska  to  construct,  eon^rttio«. 
operate,  and  maintain  a  line  of  railroad  into  and 
through  said  county  of  Thayer."    Then  follows  a  statement  of  i 
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the  necessary  facts  to  authorize  the  county  judge  to  appoint  com- 
missioners to  condemn  said  right  of  way.  None  of  these  facts 
were  denied,  either  before  the  county  j  udge  or  in  the  District  Court. 
It  is  therefore  unnecessary  for  the  corporation  to  introduce  testi- 
mony to  prove  that  it  was  duly  incorporated  under  the  laws  of 
this  State.  In  a  number  of  cases  this  court  has  held,  that,  where 
other  matters  are  involved  than  the  amount  of  damage  sustained, 
such  matters  must  be  pleaded.  Railroad  ik  Hayes,  13  Neb.  489 ; 
s.  c,  10  Am.  &  Eng.  R.R.  Cas.  217  ;  Gerrard  v.  Railroad  Co.,  14 
Neb.  270;  s.  c,  10  Am.  &  Eng.  R.R.  Cas.  506.  Where,  there- 
fore, no  issue  is  taken  up,  or  any  matter  aside  from  the  question 
of  damages,  by  pleading  facts,  and  the  petition  shows  on  its  face 
the  right  of  the  corporation  to  condemn,  the  simple  question 
presented  is  the  amount  of  damages  to  be  awarded.  The  first 
assignment,  therefore,  is  not  well  taken. 

2.  The  second  ground  of  error  is,  that  the  verdicts  are  less 
than  the  testimony  would  warrant.  It  must  be  confessed  that 
the  amounts  awarded  are  much  less  than  the  jury  would  have 
been  justified  from  the  evidence  in  returning.  But  there  was 
ample  testimony  before  the  jury  to  justify  these  verdicts,  and  the 
fact  that  they  have  adopted  the  lowest  instead  of  the  highest 
estimate  will  not  ordinarily  justify  an  appellate  court  in  setting 
the  verdicts  aside.  The  question  of  the  value  of  real  estate  or 
damages*  sustained  by  a  land-owner  from  a  right  of  way  con- 
demned across  his  land  is  peculiarly  of  a  local  nature,  proper  to 
be  determined  by  a  jury  of  the  county  where  the  land  is  situated  ; 
the  verdict  being  based  upon  the  testimony  of  witnesses  ac- 
-quainted  with  the  land  and  its  value,  and  capable  of  making  a 
fair  estimate  of  the  damages  sustained.  Such  a  jury,  thus  ad- 
vised, certainly  possess  means  of  knowledge  not  presented  to 
this  court ;  and  their  verdict,  based  upon  the  testimony  generally, 
will  be  sustained.  There  is  no  error  in  the  record,  therefore, 
and  the  judgment  is  affirmed. 

The  other  judges  concur. 

Conclusiveness  of  Jury  Verdicti — When   Finding  will  be  set  aside. — 

The  finding  of  a  jury  of  inquest  in  condemnation  proceedings  is  not  conclu- 
sive as  to  the  measure  of  damages;  and  where  it  appears  that- the  amount 
awarded  bv  the  jury  was  much  smaller  than  any  testimony  in  the  case  war- 
ranted, ancf  that  they  entirely  disregarded  proper  elements  of  damages,  the 
finding  will  be  set  aside.  Cedar  Rapids  &  I,  R.  Co.  v,  Weiden  (Mich.),  38 
N.  W.  Rep.  298. 

See  New  Orleans  &  G.  R.  Co.  v.  Frank,  and  note,  30  Am.  &  Eng.  R.R. 
Cas.  275-276. 

Opinion  expressed  by  the  Court  in  instructing  the  Jury  as  to  the  Amount 
of  Damages  Recoverable.  —  In  a  case  for  damages  for  lantj  taken  for  railroad 
purposes,  the  testimony  was  conflicting,  and  estimated  the  damages  from 
about  $350  up  to  $750.    The  court  instructed  the  jury  that  the  damages  could 
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not  well  be  less  than  the  $350  or  more  than  ^750,  "though  it  is  merely  an 
opinion  of  our  own,  and  not  intended  to  sway  you."  Held^  that  the  opmion 
of  the  court  was  properly  qualified,  and  was  not  error.  Cresson,  etc.,  R.  Co. 
V.  Aunsman,  11  Atlantic  Rep.  561. 


Wichita  &  Western  R.  Co. 

V. 
KUHN. 

> 

{Kansas  Supreme  Courts  March  10,  1888.) 

Eminent  Domain.  —  Opinion  of  Witness  as  to  Damages.  —  In  condemnation 
proceedings,  a  witness,  without  testifying  either  as  to  specific  values  or  as  to 
specific  facts,  may  not  estimate  damages  by  "  taking  into  consideration  all 
incidental  loss,  inconvenience,  and  damages,  present  and  prospective,  which 
mav  reasonably  be  expected  or  shown  to  exist  from  the  maintenance  of  said 
railroad  track  to  be  continued  permanently." 

Error  to  District  Court,  Reno  County ;  L.  Houk,  Judge. 
Application  for  rehearing.     For  former  opinion,  see  note. 
George  R.  Peck,  A,  A.  Hurd,  and  Houston  &  Bent  ley  for  plain- 
tiff in  error. 
John  R,  Parsons  for  defendant  in  error. 

Per  Curiam.  — On  Dec.  lo,  1887,  this  case  was  decided,  and 
the  judgment  of  the  court  below  was  to  some  extent  modified. 
Immediately  thereafter  the  plaintiff  in  error,  defendant  below, 
moved  for  a  rehearing,  upon  the  ground  that  the  court  below 
erred  in  the  admission  of  evidence,  and  that  'this  court  miscon- 
strued such  evidence.  After  a  re-examination  of  the  case  we  are 
inclined  to  think  that  the  plaintiff  in  error  is  correct.  Among 
the  evidence  complained  of  is  the  following :  The  plaintiff  below 
introduced  the  deposition  of  Rufus  J.  Razey,  which  deposition 
contains  the  following  question  and  answer ;  to  wit,  "  Question, 
How  much  less,  in  your  opinion,  is  this  farm  worth  after  the 
railroad  company  had  established  their  track  through  it,  irre- 
spective of  any  benefits  from  any  improvements  proposed  by  the 
railroad  company  to  be  derived  from  said  track,  taking  into  con- 
sideration all  incidental  loss,  inconveniences,  and  damage,  present 
and  prospective,  which  may  be  reasonably  expected  or  shown  to 
exist  from  the  maintaining  of  said  railroad  track,  to  be  continued 
permanently?  Answer.  About  ^2,100."  This  que;stion  and 
answer  the  court  below  permitted  to  be  introduced,  over  the  ob- 
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jection  and  the  exception  of  the  defendant  below.  The  court 
below  certainly  should  not  have  permitted  this  evidence  to  be 
introduced.  It  involved  substantially  every  thing  that  the  jury 
were  called  upon  to  determine,  and  left  nothing  for  the  jury  to 
decide.  It  invaded  the  province  of  the  jury.  It  really  amounted 
to  letting  the  witness  himself  determine  by  his  own  opinion  what 
the  plaintiff's  damages  were,  and  the  amount  which  the  plaintiff 
should  recover  in  the  action.  It  had  no  reference  particularly 
to  the  market  value  of  the  land  either  before  or  after  the  right  of 
way  was  taken,  nor  any  reference  to  any  specific  fact  which  might 
tend  to  show  what  such  market  value  was,  or  to  increase  or 
diminish  the  same  ;  but  it  involved  all  these  things  and  a  great 
deal  more.  Upon  the  questions  involved  in  this  case  we  would 
refer  generally  to  the  following  authorities  :  3  Suth.  Dam.  c.  16 ; 
Railroad  Co.  v.  Moore,  5  Am.  &  Eng.  R.R.  Cas.  352,  note,  and 
cases  there  cited ;  McReynolds  v.  Railway  Co.,  14  Am.  &  Eng. 
R.R.  Cas.  175,  note,  and  cases  there  cited;  Neilson  v.  Railway 
Co.,  14  Am.  &  Eng.  R.R.  Cas.  244,  note,  and  cases  there  cited  ; 
Railroad  Co.  v.  Foreman,  20  Am.  &  Eng.  R.R.  Cas.  225,  note, 
and  cases  there  cited.  We  shall  also  refer  to  some  other  author- 
ities. Where  the  whole  of  the  owner's  land  is  taken  in  condem- 
nation proceedings,  the  measure  of  his  damages  is  the  actual 
value  of  his  land  ;  but  where  only  a  portion  of  his  land  is  taken, 
as  in  this  case,  the  measure  of  his  damages  is  generally  the 
difference  in  the  value  of  the  land  before  it  was  taken  and  after- 
ward. This  rule,  though  generally  correct,  is  not  always  so  in 
Kansas,  for  in  Kansas,  where  the  land  of  another  is  taken  by  a 
corporation  for  a  right  of  way,  the  damages  recoverable  under 
sect.  4  of  art.  12  of  the  Constitution  can  never  be  less  than 
the  actual  value  of  the  property  taken.  That  section  reads  as 
follows  :  "  Section  4.  No  right  of  way  shall  be  appropriated  to 
the  use  of  any  corporation  until  full  compensation  therefor  be 
first  made  in  money,  or  secured  by  a  deposit  of  money,  to  the 
owner,  irrespective  of  any  benefit  from  any  improvement  pro- 
posed by  such  corporation."  The  above  question  is  objectionable 
for  several  reasons.  It  has  no  particular  reference  to  values  or 
to  specific  facts,  but  in  effect  calls  for  an  opinion  of  the  witness 
as  to  what  the  final  determination  upon  all  the  facts  should  be. 
It  is  simply  permitting  the  witness  to  answer  what  only  the  jury 
can  properly  answer.  This  cannot  be  allowed.  A  witness  should 
not  even  be  allowed  to  state  his  opinion  with  reference  to  the 
damages  to  be  recovered.  Roberts  v.  Commissioners,  21  Kan. 
248,  253  ;  Water  Co.  v.  Knapp,  33  Kan.  753;  Railroad  Co.  v. 
Ball,  5  Ohio  St.  568  ;  Railroad  Co.  v.  Burkett,  42  Ala.  83 ;  Rail- 
road V.  Senn,  73  Ga.  705,  27  Am.  &  Eng.  R.R.  Cas.  304 ;  Railroad 
Co.  V,  Whalen,  11  Neb.  585,  5  Am.  &  Eng.  R.R.  Cas.  364.    Also 
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•  by  this  question  all  benefits  to  the  plaintiff's  land  are  to  be  ex- 
cluded from  the  witness's  computation  or  estimate  of  the  amount 
of  damages  to  be  recovered.  Whether  the  jury,  in  rendering 
their  verdict,  should  exclude  all  benefits  or  not,  it  is  not  neces- 
sary to  consider  in  this  case.  The  weight  of  authority,  however, 
would  seem  to  be,  under  constitutions  and  statutes  similar  to 
ours,  that  all  benefits  should  be  excluded  in  estimating  the  value 
of  the  land  actually  taken,  but  that  all  proper  benefits  might  be 
considered  in  estimating  the  damages  to  the  remainder  of  the 
land  which  is  not  taken.  Some  of  the  decisions  in  Kansas,  how- 
ever, would  seem  to  favor  the  exclusion  of  all  benefits  in  cases 
like  this.  Railroad  Co.  v,  Orr,  8  Kan.  420 ;  Hunt  v.  Smith,  9 
Kan.  137;  Reisner  v.  Railroad  Co.,  27  Kan.  382.  But  passing 
from  this  question,  without  deciding  it,  we  come  to  the  further 
question,  whether  a  witness,  without  testifying  either  as  to 
specific  values  or  as  to  specific  facts,  may  estimate  damages  by 
"  taking  into  consideration  all  incidental  loss,  inconveniences, 
and  damages,  present  and  prospective,  which  may  reasonably  be 
expected  or  shown  to  exist  from  the  maintaining  of  said  railroad 
track  to  be  continued  permanently."  No  rule  of  law  will  sustain 
such  a  question  as  this.  In  the  first  place,  a  witness  is  never 
allowed  to  testify  in  the  lump  with  reference  to  "  all  incidental 
losses,  inconveniences,  and  damages,  present  and  prospective," 
to  occur  in  all  future  time,  or  that  has  occurred,  or  may  occur  in 
any  particular  time ;  as  before  stated,  a  witness  is  not  even  allowed 
to  testify  as  to  damages ;  and  generally  even  juries  are  not 
allowed  to  assess  damages  for  "  all  incidental  losses,  incon- 
veniences, and  damages,  present  and  prospective,"  which  have 
occurred  or  which  may  occur.  See  authorities  above  cited. 
Generally  the  damages  assessed  must  be  only  such  as  are  direct, 
special,  and  proximate,  and  not  such  as  are  speculative,  remote, 
or  problematical,  or  such  as  affect  the  public  in  general,  and  not 
the  plaintiff  in  particular.  See  authorities  above  cited,  and 
Railroad  Co.  v,  Andrews,  30  Kan.  594,  and  cases  there  cited ; 
Railroad  Co.  v.  Kregelo,  32  Kan.  609 ;  Village  of  Hyde  Park  v. 
Dunham,  85  111.  570.-  The  judgment  of  this  court  heretofore 
rendered  will  be  set  aside,  and  the  judgment  of  the  court  below 
will  be  reversed,  and  cause  remanded  for  a  new  trial. 

Opinion  of  Witness  as  to  Damage.  —  On  the  decision  of  the  principal  case 
on  the  original  hearing,  which  is  now  reversed,  the  court  said,  "  Plaintiff  in 
error  charges  that  the  court  erred  in  permitting  witnesses  to  testify  to  the  meas- 
ure of  damages  to  the  plaintiff's  land  R.  J.  Razey  was  permitted  to  answer  the 
following  question,  asked  by  the  defendant :  *  Question,  How  much  less,  in 
your  opmion,  is  this  farm  worth  after  the  railroad  company  had  established 
their  track  through  it,  irrespective  of  any  benefits  from  any  improvements 
proposed  by  the  railroad  company  to  be  derived  from  said  track,  taking  into 
53  A.  &  E.  R.  Cas.—  II. 
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consideration  all  incidental  loss,  inconveniences,  and  damao^es,  present  and, 
prospective,  which  may  reasonably  be  expected  or  shown  to  exist  from  the 
maintaining  of  said  railroad  track,  to  be  continued  permanently  ?  Answer. 
About  $2,100.*  Counsel  contends  that  the  measure  of  damages  is  the  differ- 
ence in  value  of  the  land  taken  at  the  time  it  is  condemned,  and  its  value 
immediately  thereafter ;  that  is,  how  much  less  it  was  worth  thereafter.  We 
think  this  question  comes  fairly  under  that  rule.  In  other  words,  instead  of 
asking  the  witness  the  value  before  and  after,  the  question  was,  how  much 
less  was  the  farm  worth  after  than  before.  To  answer  this,  the  witness  must 
determine  in  his  mind  what  it  was  worth  before,  and  how  much  it  was  worth 
afterwards,  and  the  difference  would  be  his  answer.  The  witness  was  shown 
to  have  been  well  acquainted  with  the  land  before  and  after  the  construction 
of  the  railroad  through  it,  and  of  the  value  of  the  farm  and  the  land  taken. 
Railway  Co.  v,  Allen,  24  Kan.  33;  Railway  Co.  v,  Paul,  28  Kan.  816."  And 
see  also  Central  R.  Co.  v.  Senn,  27  Am.  &  Eng.  R.R.  Cas.  304;  Houston, 
etc.,  R.  Co.  V.  Burke,  5  lb.  59. 

Evidence  of  Effect  produced  upon  other  Farms  by  their  beings  cut  by 
Railroads  is  Inadmissible.  —  In  a  proceeding  by  a  railroad  corporation  to 
condemn  right  of  way  through  a  farm,  evidence  tor  plaintiff  as  to  the  effect 
produced  upon  the  selling-value  of  other  farms  in  the  same  county  by  their 
bein^  cut  by  railroads,  as  shown  by  actual  sales,  is  not  admissible.  Kiernan 
V,  Cnicago,  etc.,  R.  Co.  (Ill-X  14  N.  E.  Rep.  18. 

Prominence  to  be  given  to  Evidence  derived  from  Personal  Examination. 
—  The  jury,  in  a  proceeding  to  condemn  land,  were  to  assess  both  the 
value  of  land  taken,  and  the  damage  to  land  not  taken,  and  lawfully  view  the 
premises  in  person,  and  the  result  of  such  view  was  competent  evidence  for 
the  jury  to  consider.  Held^  an  instruction  that,  if  they  believed,  from  all  the 
evidence,  that  they  had  from  personal  examination  of  the  premises  arrived  at 
a  more  accurate  judgment  and  determination  of  the  value  and  damage  than 
was  shown  by  the  evidence  taken  in  open  court,  they  mi^ht  rightfully  f\x  the 
value  and  damage  at  the  amount  so  approved  by  their  judgment  so  formed 
from  personal  examination  of  the  premises,  even  though  their  finding  may 
differ  from  the  amount  testified  to  and  from  the  weight  of  the  testimony,  does 
not  give  undue  prominence  to  the  evidence  derived  from  such  personal  exami- 
nation.    Kiernan  v,  Chicago,  etc.,  R.  Co.  (111.),  14  N.  £.  Rep.  18. 
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(Nebraska  Supreme  Courts  Feb.  12,  1888.) 

Eminent  Domain. —  What  may  be  Taken.  —  The  right  of  eminent  domain 
gives  the  control  of  private  property  for  public  uses,  and  for  public  uses  only ; 
and  in  case  of  a  railway  this  right  is  restricted  to  **  so  much  real  estate  as 
mav  be  necessary  for  the  location,  construction,  and  convenient  use  of  its 
roa(l.»' 

Compensation.  —  When  Building  passes  with  Land.  —  Where  real  estate 
is  necessary  for  the  location,  construction,  and.  convenient  use  of  a  railway, 
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and  there  is  a  building  on  such  real  estate,  and  the  commissioners,  in  making 
the  award  of  damages  in  condemnation  proceedings,  find  the  value  of  the 
real  estate  without  the  building,  and  an  additional  sum  with  the  building,  and 
give  the  owner  an  option  to  take  the  value  of  the  real  estate  and  the  building, 
or  the  value  of  the  real  estate  with  the  right  to  remove  the  building,  the 
owner  cannot,  after  receiving  compensation  in  full  for  the  land  and  the  build- 
ing, sue  the  company  for  the  value  of  the  building,  upon  the  ground  that  it 
had  misappropriated  it  by  selling  it  to  other  parties  who  had  removed  it  from 
the  right  of  way. 

Condemnation  of  Building  situated  on  the  Right  of  Way^  —  The  right 
of  a  railway  company  to  condemn  buildings  situated  on  real  estate  necessary 
for  its  use  is  an  incident  of  such  right  to  condemn,  and  the  owner  must  be 
paid  full  value  for  the  land  and  the  building. 

Error  to  District  Court,  Dpdge  County ;  Marshall,  Judge. 

Action  by  George  H.  Forney  to  recover  the  value  of  a  barn 
located  on  the  right  of  way  of  the  defendant,  the  Fremont,  Elk- 
horn,  &  Missouri  Valley  Railroad  Company,  as  condemned, 
across  the  plaintiff's  property.  Judgment  for  defendant,  and 
plaintiff  brings  error. 

Frick  &  Dolezal  and  C,  Hollenbeck  for  plaintiff  in  error. 

J.  B.  Hawley  for  defendant  in  error. 

Maxwell,  J.  —  The  plaintiff,  in  the  spring  of  1886,  was  the 
owner  in  fee  of  fractional  lots  11  and  12  in  Sampson's  addition 
to  the  city  of  Fremont.  Some  time  in  May,  1886, 
the  defendant,  being  desirous  of  extending  its  rail- 
road over  said  lots,  applied  to  the  county  judge  of  Dodge  County « 
for  the  appointment  of  commissioners  to  assess  the  damages  that 
plaintiff  would  sustain  by  reason  of  the  appropriation  of  part  of 
said  lots  as  its  right  of  way.  There  was  standing  upon  said  lots 
one  frame  bam,  which,  as  appears  from  the  pleadings  and  evi- 
dence, stood  partly  on  the  right  of  way  condemned  by  defendant, 
and  partly  on  the  lands  not  so  condemned  of  plaintiff.  Shortly 
after  the  condemnation  proceedings  the  defendant  moved  the 
barn  in  question  from  the  premises,  and  afterwards  sold  the 
same ;  one  portion  of  said  barn  being  used  as  a  dwelling-house, 
and  the  other  part  used  as  a  stable  in  a  distant  part  of  the  city. 
The  award  of  the  commissioners  to  appraise  the  property  is  as 
follows :  — 

"  State  of  Nebraska^  Dodge  County,  to  the  county  judge  of  said 
county:  We,  John  Ramberg,  John  Hayman,  George  C.  Laird, 
E.  C.  Burns,  W.  D.  Thomas,  and  A.  M.  Welch,  the  persons 
appointed  commissioners  by  you  to  assess  damages  done  to  the 
owners  of  real  estate  in  said  county  whose  lands  shall  be  ap- 
propriated by  the  Fremont,  Elkhorn,  &  Missouri  Valley  Railroad 
Company,  in  certain  cases  provided  by  law,  report :  The  board 
proceeded  to  view  the  following-described  real  estate,  to  wit,  and 
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estimated  the  damages  as  follows:  Fraction  lots  11  and  12  in 
Sampson's  addition  to  the  city  of  Fremont,  Nebraska,  the  sum  of 
one  thousand  dollars,  reserving  the  right  and  privilege  of  owner 
to  remove  all  improvements  ;  $1,325  without  privilege  of  remov- 
ing improvements.     George  Forney  (owner)." 

There  is  also  a  receipt  of  Mr.  Forney,  which  is  as  follows : 

« 

"Fremont,  Elkhorn,  &  Missouri  Valley  Railroad  Company^ 

Right  of  Way. 

"Fremont,  Dodge  County,  Nebraska,  May  10,  1886. 

"Received  of  J.  J.  Barge,  county  judge  of  said  county,  the  sum 
of  one  thousand  three  hundred  and  twenty-five  dollars,  without 
privilege  of  removing  the  improvements  on  the  right  of  way  on 
following  real  estate:  Fraction  lots  11  and  12  Sampson's  addi- 
tion to  the  city  of  Fremont,  Nebraska,  for  the  right  of  way  of  the 
Fremont,  Elkhorn,  &  Missouri  Valley  Railroad  Company. 

"George  H.  Forney." 

This  action  is  brought  by  the  plaintiff  to  recover  the  value  of 
the  barn,  because  it  was  not  used  for  the  purpose  for  which  it 
was  condemned,  viz.,  the  construction  or  use  of  the  railway.  On 
the  trial  of  the  cause  the  jury  returned  a  verdict  in  favor  of  the 
defendant,  and,  a  motion  for  a  new  trial  having  been  overruled,, 
judgment  was  entered  on  the  verdict. 

Sect.  81,  c.  16,  Comp.  St.,  provides  that  "such  corporation 
is  authorized  to  enter  upon  any  land  for  the  purpose  of  examining 
and  surveying  its  railroad  line,  and  may  take,  hold,  and  appropri- 
ate so  much  real  estate  as  may  be  necessary  for  the  location, 
construction,  and  convenient  use  of  its  road,  including  all  neces- 
sary grounds  for  stations,  buildings,  workshops,  dgpots,  machine- 
shops,  switches,  side  tracks,  turn-tables,  and  water  stations ;  all 
materials  for  the  construction  and  repair  of  said  road  and  its 
appurtenances,  and  a  right  of  way  over  adjacent  lands  sufficient 
to  enable  such  company  to  construct  and  repair  its  road,  and  a 
right  to  conduct  water  by  aqueducts,  and  the  right  of  making 
proper  drains :  provided,  that  the  lands  held,  taken,  and  appropri- 
ated otherwise  than  by  consent  of  the  owner  shall  not  exceed 
two  hundred  feet  in  width,  except  for  wood  and  water  stations 
and  depot  grounds,  unless  where  greater  width  is  necessary  for 
excavations,  embankments,  or  depositing  waste  earth  :  provided,, 
further,  that  no  appropriation  of  private  property  for  the  use  of 
any  corporation,  provided  for  in  this  subdivision,  shall  be  made 
until  full  compensation  therefor  be  first  made  or  secured  to  the 
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owners  thereof."  Eminent  domain  is  the  power  to  take  private 
property  for  public  use.  i  Bouv.  Law  Diet.  588.  It  B„i„eiit 
is  the  power  which  remains  in  the  government  to  domain,  what 
resume  the  possession  of  property,  upon  making  just  i^ukenin 
compensation  therefor,  whenever  the  public  interest  «>»^«"»""«» 
requires  it.  This  right  of  resumption  may  be  exer- 
cised, when  required  for  the  public  good,  in  the  construction  of  a 
railroad,  public  road,  canal,  or  other  like  work.  The  right  of 
eminent  domain,  however,  does  not  permit  the  sovereign  power 
to  take  the  property  of  one  citizen  and  transfer  it  to  another, 
even  for  full  compensation.  Beekman  v.  Railroad  Co.,  3  Paige, 
73.  In  other  words,  the  right  of  eminent  domain  gives  to  the 
Legislature  the  control  of  private  property  for  public  uses,  and  for 
public  uses  only.  2  Kent,  Comm.  339,  and  cases  cited.  This 
being  the  rule,  the  property  must  be  used  for  the  purpose  which 
justified  its  taking;  otherwise  it  would  be  a  fraud  on.  the  owner 
and  an  abuse  of  power,  and  the  authority,  being  in  derogation  of 
private  right,  is  to  be  strictly  construed.  Acting  upon  these 
rules,  the  courts  uniformly  hold,  that,  where  the  right  of  way  is 
secured  by  condemnation  proceedings  under  the  statute,  the  title 
•of  the  stone,  sand,  and  the  like  remains  in  the  owner,  and  can  be 
used  by  the  corporation  owning  the  railroad  only  for  purposes  con- 
nected with  its  construction  and  use.  It  is  sought  in  this  case 
to  apply  the  same  rules  to  buildings  upon  the  right  of  way  which 
the  company  was  compelled  to  purchase  in  order  to  remove  the 
;same  from  the  right  of  way  to  construct  the  road.  A  corpo- 
ration would  have  no  right  to  condemn  private  property  for 
public  use  unless  there  was  an  absolute  necessity  for  such  con- 
demnation, the  language  of  the  statute  being,  "  may  take,  hold, 
and  appropriate  so  much  real  estate  as  may  be  necessary  for  the 
location,  construction,  and  convenient  use  of  its  road."  A  com- 
pany, therefore,  is  limited  to  such  real  estate  as  may  be  necessary 
for  the  purposes  named.  Vermilya  v.  Railway  Co.,  23  Am.  and 
Eng.  R.R.  Cas.  108,  and  cases  cited.  Where,  however,  it  is  neces- 
sary to  condemn  real  estate  for  public  use,  there 
being  buildings  on  such  property,  the  buildings  ^^"^^^ 
thereon  are  a  mere  incident  to  the  right  to  condemn  condemned, 
real  estate ;  that  is,  that,  as  the  public  necessity  re- 
quires the  real  estate  for  public  use,  it  must  take  it  incumbered 
with  the  buildings  thereon,  and  the  owner  must  be  paid  full 
compensation  for  the  land  and  the  buildings  before  he  can  be 
divested  of  his  right  to  the  same.  And  the  corporation  cannot 
apply  the  buildings  to  any  purpose  inconsistent  with  their  con- 
demnation. Where,  however,  it  is  necessary  to  remove  the 
buildings  in  order  to  clear  the  right  of  way  for  the  construction 
of  a  railroad,  and  this  fact  was  well  known  to  the  corporation  and 
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to  the  owner  of  the  buildings  when  the  condemnation  proceed- 
ings took  place,  and  the  owner  was  allowed  full  compensation  for 
such  buildings,  the  fact  that  the  buildings  were  sold  by  the 
corporation  for  the  purpose  of  clearing  the  right  of  way,  and 
having  such  building. removed  from  the  same,  will  not  entitle  the 
owner  to  claim  them  as  his  own.  The  reason  is,  such  removal 
was  in  the  contemplation  of  the  parties  when  the  condemnation 
•  took  place,  and  was  necessary  to  the  construction  of  the  public 
improvement,  and  it  can  make  no  difference  to  the  owner  what 
disposition  is  made  the  buildings.  The  case  differs  in  that 
regard  from  that  where  stone  or  sand  is  removed  from  the  right 
of  way,  because  the  removal  of  the  same  was  not  within  the 
contemplation  of  the  parties,  nor  necessary  for  the  construction 
and  convenient  use  of  the  road.  In  the  case  under  consideration 
the  plaintiff  had  an  option,  $i,ooo  with  the  right  to  remove  the 
barn,  and  1^1,325  if  the  railway  company  was  required  to  retain 
the  barn.  No  appeal  was  taken  from  the  award,  so  far  as  we  are 
aware,  and  its  validity  cannot  now  be  questioned.  He  has  re- 
ceived payment  in  full,  apparently,  and  there  is  no  justice  in 
permitting  him  still  to  claim  the  property. 

It  is  evident  that  the  judgment  of  the  court  below  is  right,  and 
it  is  affirmed.     Judgment  affirmed. 
ji  The  other  judges  concur. 

I  '  ■ 

%  Condemnation  of  Land  with  Buildings  upon  iti  —  See  Chicago,  etc.,  R. 

1  Co.  V.  KnufFke,  and  note,  30  Am.  &  Eng.  R.R.  Cas.  387-390. 

i  •   Railroad  can  take  only  so  much  Land  as  is  Necessary. —  Chicago,  etc., 

Ij  R.  Co.  V.  Dunbar,  5  Am.  &  Eng.  Cas.  253 ;  note  to  Prather  v.  Western  Union 

'  Telegraph  Co.,  14  lb.  20;  note,  14  lb.  43;  State  v.  Hudson  Terminal  R.  Co., 

and  note,  20  lb.  294-298;  Bowman  v.  Venice,  etc.,  R.  Co.,  14  lb.  338;  Piatt  7/. 

Pennsylvania  R.  Co.,  22  lb.  129;  Smith  v.  Chicago,  etc.,  R.  Co.,  14  lb.  384; 

•  Tracy  v.  Elizabethtown  R.  Co.,  14  lb.  407;  United  States  v.  Oregon  R.  &'N. 

R.  Co.,   14  lb.  23;  Louisville  &  N.  R.  Co.  v,  Quinn,  22  lb.  iii;  Carolina 

Central  R.  Co.  v.  McCaskill,  25  lb.  83.    In  re  Application,  etc.,  of  Staten 

Island,  etc.,  R.  Co.,  27  lb.  348. 

What  Land   Adjacent  to   a  Dwelling  may  be  taken^  —  The  prohibitive 

words  of  the  Pennsylvania  Act  of  Feb.  19,  1849,  sect.  10,  forbidding  railway 

companies  from  "  passing  through  .  .  .  arfy  dwelling-house  in.  the  occupancy 

of  the  owner  or  the  owners  thereof,  without  his,  her,  or  their  consent,"  embrace 

some  of  the  curtilage ;  but  only  so  much  aS  is  necessary  to  the  enjoyment  of 

the  house,  and  not  to  that  which  is  desirable  or  convenient,  or  which  depend 

alone  upon  the  will  of  the  owner. 

The  route  of  a  railroad  was  located  through  ground  adjoining,  but  not 

within  the  same  enclosure  as,  a  dwelling-house.    The  hous^  was  a  hundred 

feet  from  the  railroad  at  its  nearest  point;  the  route  of  the  carriage-way  from 

the  dwelling-house  was   unchanged;    access  to   a    spring-house,   separated 

!l:  from  the  house  by  the  railroad,  was  not  interfered  with  ;  no  olitbuilding  was 

[i;  taken ;  the  barn  was  fifty  feet  from  the  track,  and  the  railroad  was  not  between 

|:j  the  house  and  the  barn.    Held,  that  upon  the  above  facts,  a  court  below  was 

iij  not  in  error  in  refusing  to  grant  an  injunction,  and  restrain  the  construction  of 

j''  the  railroad.    Damon  v,  Baltimore,  etc.,  R.  Co.  (Pa.),  13  Atlantic  Rep.  217. 
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RailroacI  condemning  Lots  abutting  on  Street  talces  to  Centre  of  Street-  — 
Where,  in  condemnation  proceedings  by  a  railway  company,  a  village  lot  is 
appropriated  under  the  description  mereof  as  designated  by  a  survey  and  plat 
of  the  same,  the  company  takes  presumptively  to  the  centre  of  the  street. 
And,  subject  to  the  public  easement  and  the  control  of  the  proper  public 
authorities,  the  company  acquires  the  same  interest  in  that  portion  of  the  lot 
so  taken  lying  in  the  street  as  to  the  remainder  thereof,  and  may  apply  it  to 
the  same  uses.    Witt  v.  St.  Paul  &  N.  P.  R.  Co.  (Minn.),  35  N.  W.  Rep.  862. 


•  Pacific  Coast  R.  Co. 

V.  ' 

Porter. 

(California  Supreme  Court,  Dec,  2,  1887.) 

Eminent  Dcmaini  —  Benefits  accruing  to  Residue  of  Landi  —  Under  the 
Constitution  of  California  (art.  i,  sect.  14),  providing  that  no  right  of  way  shall 
be  appropriated  to  the  use  of  any  corporation,  not  municipal,  until  compensa- 
tion is  made,  irrespective  of  any  benefits  from  the  proposed  improvements, 
the  benefit  supposed  to  result  to  the  rest  of  a  piece  of  land  by  the  taking  of 
a  portion  of  it  for  the  railroad  right  of  way  cannot  be  considered  in  a  suit  to 
•  determine  the  compensation  to  be  paid  to  the  owner. 

Procedure! — Verdicts  —  Code  Civil  Proc.  Cal.  §  1^9,  provides  that  com- 
pensation and  damages  on  condemnation  proceedings  shall  be  assessed  as  of 
the  date  of  the  issuing  of  the  summons.  Sect.  1243  provides  that  the  pro-* 
ceedings  *'  must  be  commenced  by  filing  a  complaint  and  issuing  a  summons 
•  thereon."  The  verdict  of  a  jury  in  a  condemnation  suit  assessed  the  damages 
as  to  "  the  present  value  of  the  strip  of  land."  Held,  that  the  verdict  was  to 
be  construed  with  reference  to  the  issues  in  the  pleading,  which  related 
to  the  time  of  the  beginning  of  the  proceeding  in  this  case  identical  with  the 
summons. 

Commissioners'  decision.     In  bank. 

Appeal  from  Superior  Court,  San  Luis  Obispo  County  ;  James 
G.   Maguire,  Judge. 

The  Pacific  Coast  Railway  Company,  plaintiff,  sued  Uriah  and 
Fanny  R.  Porter,  defendants,  to  condemn  a  right  of  way.  Judg- 
ment for  defendants,  and  plaintiff  appealed 

R.  B.  Treat  for  appellant. 

C,  W.  Goodchild  and  W,  H.  Speticer  for  respondents. 

Havne,  C.  — This  was  a  proceeding  to  condemn  a  strip  of  the 
defendants'  land,  for  the  purposes  of  the  plaintiff's        ^^^ 
road.     The  cause  was  tried  by  a  jury,  who  rendered 
a  verdict,  and  judgment  was  entered  thereon,  and  on  the  addi- 
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tional  findings  of  the  court  condemning  the  said  land,  and  decree- 
ing that  the  plaintiff  pay  to  the  defendants  Uriah  and  Fanny 
Porter,  (i)  the  sum  of  ^75,  adjudged  to  be  the  value  of  the 
land  taken ;  (2)  the  sum  of  $800,  as  damages  to  the  remainder 
of  the  land  ;  and  (3)  the  sum  of  ^275,  cost  of  fencing  and  cattle- 
guards,  which,  however,  the  plaintiff  was  given  the  option  to 
build  at  its  own  expense.  The  plaintiff  appeals  from  that  part 
of  the  judgment  directing  payment  to  the  said  defendants. 

1.  It  is  argued  for  the  appellant,  that  evidence  should  have 

been  admitted  of  the  benefits  accruing  to  the  remain- 
ConpaBuUoB  j^g  land,  and  that  such  benefits  should  have  been 
rMidneonuid.  deducted  from  the  amount  of  damage  assessed.     But 

the  constitution  expressly  provides  that  **  no  right  of 
way  shall  be  appropriated  to  the  use  of  any  corporation,  ot/ier 
than  municipal^  until  full  compensation  therefor  be  first  made 
in  money,  or  ascertained  and  paid  into  court  for  the  owner  irre- 
spective  of  any  benefit  from  any  improvement  proposed  by  such 
corporation."     Article  i,  §  14. 

Under  this  provision  the  benefits  supposed  to  result  to  the 
remainder  of  the  land  cannot  be  considered.  An  exception  to 
this  rule  is  provided  when  the  corporation  for  whose  use  property 
is  taken  is  a  "municipal  corporation."  The  case  of  Butte  Co. 
V.  Boydston,  64  Cal.  110,  and  Tehama  Co.  v,  Bryan,  68  Cal.  57, 
fall  within  this  exception.  For,  as  is  well  said  by  respondent's 
council,  the  word  't  municipal,"  as  used  in  the  provision,  refers 
to  such  corporations  as  are  for  public  government,  and  there- 
fore includes  counties.  Unless  the  cases  mentioned  proceed  upon 
this  ground,  we  do  not  see  how  they  can  be  sustained. 

2.  It  is  claimed  that,  under  section  124Q,  Code  Civil  Proc,  the 

compensation  and  damages  should  have  been  assessed 

Verdict!"*        ^^  ^^  ^^^^  ^^  ^^c  issuing  of  the  summons ;  and  that 

the  verdict  of  the  jury  was  as  to  "  the  present  value 
of  the  strip  of  land,"  etc.  This  seems  to  verge  close  to  those 
criticisms  upon  the  form  of  the  verdict  which  are  to  be  made  in 
time  to  admit  of  correction.  Algier  v.  The  Maria,  14  Cal.  170, 
171.  But  without  reference  to  this  rule,  it  seems  to  us  that  the 
verdict  did  relate  to  the  time  of  the  issuance  of  the  summons. 
The  verdict  is  to  be  construed  with  reference  to  the  issues  made 
by  the  pleadings  ;  and  the  issues  made  by  the  pleadings  ordin- 
arily relate  to  the  time  of  the  commencement  of  the  action  or 
proceedings,  which  in  this  kind  of  case  is  identical  with  the  issu- 
ance of  the  summons.  Section  1243  ^^  ^^^  Code  provides  that  the 
proceedings  "must  be  commenced  by  filing  a  complaint  and  issu- 
ing a  summons  thereon''  Under  this  language,  the. proceedings 
were  not  commenced  until  the  summons  was  issued.  Compare 
Flandreau  v.  White,  18  Cal.  639;  Green  v.  Water  Co.,  10  Cal. 
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374.  In  the  case  before  us,  the  complaint  was  filed  and  the 
summons  issued  on  the  same  day. 

We  therefore  advise  that  the  part  of  the  judgment  appealed 
from  be  affirmed. 

We  concur :  Belcher,  C.  C.  ;  Foote,  C. 

By  the  Court.  — For  the  reasons  given  in  the  foregoing 
•opinion,  that  part  of  the  judgment  appealed  from  is  affirmed. 

Consideration  of  Benefits  resulting  to  Land-Owner  in  malcing  Compensation. 
—  See  Chicago,  etc.,  R.  Co.  v.  Blake,  24  Am.  &  £ng.  Cas.  288 ;  Washburne 
v,  Milwaukee,  etc.,  R.  Co.,  20  lb.  225;  Grafton,  etc.,  R.  Co.  v.  Foreman,  and 
note,  20  lb.  215-225;  Smitli  v.  Coombs,  20  lb.  209;  St.  Louis  R.  Co.  v.  An- 
derson, 17  lb.  97  :  MacReynolds  v.  Burlington,  etc.,  R.  Co.,  14  lb.  172;  Gulf, 
etc.,  R.  Co.  V.  Fuller,  22  lb.  154;  Piatt  v.  Pennsylvania  Co.,  22  lb.  129,  note; 
the  Union  R.,  etc.,  Co.  v.  Moore,  5  lb.  356;  Pittsburg,  etc.,  R.  Co.  v.  Robin- 
son, I  lb.  468;  Fremont,  etc.,  R.  Co.  v,  Whalen,  5  lb.  364;  St.  Louis,  etc.,  R. 
Co.  V,  Kirby,  10  lb.  214;  Morin  v,  St.  Paul,  etc.,  R.  Co.,  10  lb.  223;  Britton 
V,  Des  Moines,  etc.,  R.  Co.,  10  lb.  412. 

item  reported  for  Benefits  in  Commissioner's  Report  need  not  show  in 
what  Benefits  consist.  —  Where  commissioners  have  met  and  assessed  the 
damages  and  benefits  accruing  to  a  piece  of  land  from  the  construction  of  a 
railroad  across  it,  it  will  be  presumed  that  they  followed  the  correct  rule  in  so 
doin^  and  their  report  will  not  be  set  aside  because  the  item  reported  for 
benefits  does  not  show  in  what  the  benefits  assessed  consist,  where  no  objec- 
tion was  made  when  the  report  was  submitted.  Wilmington  &  W.  R.  Co.  v. 
St  'th  (N.  Car.),  5  S.  East.  Rep.  237. 


Little  Rock  Junction  R.  Co. 

V. 

Woodruff. 

(49  Arkansas^  381.) 

Eminent  Domain. — Owner  entitled  to  Marlcet  Value.  —  The  owner  of 
land  taken  by  a  railroad  for  a  bridge  site  is  entided  to  receive  its  market-value 
at  the  time  of  its  appropriation.  B^  market-value  is  meant  the  price  that  the 
owner  of  the  land  could  obtain  for  it  after  taking  reasonable  and  ample  time 
to  effect  a  sale. 

Same^  —  Market  Value  how  ascertained.  —  The  market-value  of  property 
taken  for  railroad  purposes  is,  ordinarily  to  be  proved  by  the  opinion  of  wit- 
nesses; and  in  support  of  their  estimates  they  may  describe  the  property, 
giving  its  location,  advantages,  and  surroundings. 

Rangeof  Testimony  to  show  Market  Value.  —  In  ascertaining  the  value  of 
land  taksn  for  railroad  purposes,  the  latitude  which  should  be  allowed  the 
parties  in  producing  testimony  of  facts  to  support  estimates  made  by  wit- 
nesses is  a  matter  largely  in  the  discretion  of  the  presiding  judge.  The 
owner  should  be  allowed  to  prove  every  fact  which  he  would  be  naturally  sup- 
posed to  adduce  if  he  were  attempting  a  private  sale.  The  opposing  counsel 
should  be  allowed  to  make  every  inquiry  which  one  about  to  buy  the  property 
would  feel  it  to  his  interest  to  make. 
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Same-  —  Value  of  Land  as  a  Bridge  Site.  —  In  a  proceeding  to  condema 
a  site  for  a  railroad-bridge,  evidence  to  show  that  the  land  required  for  that 
purpose  possesses  special  advantages  as  a  bridge  site  is  admissible  as  affect- 
ing the  question  of  its  market-value. 

Same. —  Instructions.  —  In  a  proceeding  to  condemn  a  site  for  a  railroad- 
bridge,  the  plaintiff  asked  the  following  instructions :  "  That,  in  considering 
the  question  of  the  value  of  the  property,  the  jury  will  not  award  the  owner 
an  amount  for  damages  based  upon  what  the  railroad  company  might  have 
saved  by  taking  the  land,  but  will  only  allow  as  damages  the  amount  which  the 
owner  might  have  been  damnified  by  the  loss  of  his  property,  and,  in  their 
estimate  of  loss,  they  may  consider  all  the  uses  to  which  tl person  could  have, 
devoted  the  property.  Persons  or  corporations  are  sometimes  authorized  to 
build  railroads,  and  take  property  for  that  purpose,  and,  in  fixing  the  value  of 
that  property,  the  rule  is,  not  how  much  the  land  is  worth  to  the  railroad 
company,  or  how  much  the  railroad  company  will  save  bv  adopting  a  route 
over  the  land  in  controversy,  but  what  is  the  value  of  the  land  to  the  owner, 
considering  all  the  uses  to  which  it  might  be  devoted  by  him."  Held,  that 
these  instructions  were  properly  refused. 

New  Trial  for  Excessive  Damages.  —  In  proceedings  to  condema  land  for 
railroad  purposes  the  sole  issue  was  as  to  the  value  of  the  land,  and  there  was 
evidence  to  support  the  verdict  of  the  jury.  Held^  that  it  was  peculiarly 
within  the  province  of  the  jury  to  find  the  value  of  the  land,  and  this  court, 
although  not  entirely  satisfied  with  the  evidence  which  supports  their  verdict, 
will  not  disturb  it  as  being  excessive. 

Appeal  from  Circuit  "Court,  Lonoke  County;  F.  T.  Vaughan,. 
Judge. 
Johfi  McClure  for  appellant. 
Collins  &  Balch  and  U,  M,  &  G,  B,  Rose  for  appellees. 

McCain,  Special  Judge. — This  is  a  proceeding  to  condemn  a 
site  for  the  landing  and  approaches  of  a  railroad  bridge  acorss 

the  Arkansas  River  at  Little  Rock.     The  land  sought 

to  "be  condemned  embraces  what  is  known  in  the 
vicinity  as  the  "  Point  of  Rocks."  This  is  a  sort  of  promontory 
that  makes  out  into  the  river,  and  seems  to  have  been  somewhat 
inviting  as  a  bridge-site.  The  only  issue  in  the  court  below  was 
as  to  the  value  of  the  property.  The  estimates  of  the  witnesses 
ran  all  the  way  from  $1,500  to  $50,000.  The  jury  fixed  the  value 
at  $20,000.  The  railroad  company  appealed.  It  is  contended 
that  the  court  below  erred  in  admitting  incompetent  testimony,, 
in  refusing  certain  instructions  asked  by  appellant,  in  giving  an 
instruction  for  appellees  against  the  objection  of  appellant,  and 
also  in  refusing  to  set  aside  the  verdict  as  being  excessive  and 
contrary  to  the  evidence.  The  Constitution  of  this  State  declares 
"all  railroads  to  be  public  highways."     Article  17,  §  i.     For 

the  construction  of  these  highways  "the  State's 
'f**^^*'!  ancient  right  of  eminent  domain  is  conceded."  Arti- 
domain.  ^^  2,  §  23.     The  owncr  of  the  property  taken  under 

this  right  is  entitled  to  "  full  compensation."  Article 
12,  §  9.     The  title  to  land  is  always  held  upon  the  implied  condi- 
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tion  that  it  will  be  surrendered  to  the  government  when  the 
•public  necessities  demand,  and  when  full  compensation  has  been 
tendered.  The  taking  of  property  under  this  power  has  very 
properly  been  called  a  "compulsory  purchase."  In  this  regard 
it  bears  a  striking  analogy  to  the  king's  ancient  prerogative  of 
purveyance,  which  was  recognized  and  regulated  by  the  twenty- 
eighth  section  of  Magna  C/tarta,  Under  that  prerogative  the 
king  was  allowed  to  take  certain  personal  property  of  the  sub- 
ject when  his  convenience  and  necessity  demanded,  but  the  same 
was  not  to  be  taken  without  paying  the  fair  value  to  the  owner. 
I  Bl.  Coram.  287. 

In  taking  property  under  this  power  of  eminent  domain  for 
railroad  purposes,  it  has  been  the  policy  and  practice  to  proceed 
in  the  name  and  through  the  instrumentality  of  a  corporation. 
The  wisdom  of  this  policy  has  been  questioned,  but  its  legality  is 
beyond  controversy.  It  is  none  the  less,  therefore,  a  taking  for 
and  on  behalf  of  the  State,  notwithstanding  it  may  be  done  in  the 
name  of  a  corporation. 

What  is  the  measure  of  compensation  which  the  citizen  is 
entitled  to  demand  for  his  property  when  thus  taken  }    We  think 
the  general  concurrence  of  authority  is  that  the  true  measure  is 
the  market  value  of  the  property.     Mr.  Cooley  says, 
"  The  principle  upon  which  the  damages  are  to  be  compensatioii. 
assessed  is  always  an  important  consideration  in  these  owner  entiued 
cases  ;  and  the  circumstances  of  different  appropria-  *•  market 
tions  are  sometimes  so  peculiar  that  it  has  been  found  ^*'**' 
somewhat  difficult  to  establish  a  rule  that  shall  always  be  just 
and  equitable.     If  the  whole  of  a  man's  estate  is  taken,  there 
can  generally  be  little  difficulty  in  fixing  upon  the  measure  of 
compensation ;  for  it  is  apparent  that,  in  such  cases,  he  ought  to 
have  the  whole  market  .value  of    his  premises,  and  he  cannot 
reasonably  demand  more.     The  question  is  reduced  to  one  of 
market  value,  to  be  determined  upon  the  testimony  of  those  who 
have  knowledge  upon  that  subject,  or  whose  business  or  experi« 
ence  entitles  their  opinions  to  weight."     Cooley,  Const.  Lim.  565. 

In  Boom  Co.  v,  Patterson,  98  U.  S.  403,  the  court  say,  "The 
inquiry  in  such  cases  must  be,  what  is  the  property  worth  in  the 
market,  viewed  not  merely  with  reference  to  the  uses  to  which  it 
is  at  the  time  applied,  but  with  reference  to  the  uses  to  which 
it  is  plainly  adapted  ? " 

A  frequent  source  of  confusion  in  cases  of  condemnation  is 
that  property  sometimes  seems  to  have  a  value  other  than  and  dif- 
ferent from  its  market  value.  Bouvier,  in  his  definition  of  "  value," 
says,  "  This  term  has  two  different  meanings.  It  sometimes 
expresses  the  ytility  of  an  object,  and  sometimes  the  power  of 
purchasing  other  goods  with  it.     The  first  may  be  called  the 
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value  in  use,  the  latter  value  in  exchange."  Webster  recognizes 
a  difference  between  "  intrinsic  "  and  "  exchangeable  "  value. 
Webst.  Diet,  "Value."  We  also  read  in  the  law-books  of  the 
pretitim  affectionis  which  sometimes  attaches  to  property,  and  is 
recognized  by  the  courts.  This  theory  that  property  may  have 
more  than  one  value  does  not  gp,  however,  without  dispute. 
Judge  Lumpkin,  in  Harrison  v.  Young,  9  Ga.  359,  says  that  "the 
value  of  land  or  any  thing  else  is  the  price  it  will  bring  in  the 
market."  Whether  this  theory  of  different  values  is  well  or  ill 
founded,  we  think  that  every  one  who  has  had  experience  in  try- 
ing condemnation  cases  will  corroborate  us  in  saying  that  such 
an  idea  obtains  to  a  great  extent  among  those  who  are  called  to 
testify  as  to  the  value  of  property.  Many  witnesses  are  never 
prepared  to  answer  as  to  the  value  of  property  until  they  first 
inquire  the  purpose  for  which  it  is  to  be  valued.  We  find  illus- 
trations of  this  by  looking  into  the  record  of  the  testimony  in 
this  case. 

There  are  authorities  which  hold  that  the  land-owner  is 
not  restricted  to  the  market  value  of  the  property.  Such  a 
•doctrine  is  announced  in  Robb  v.  Turnpike  Co.,  3  Mete.  (Ky.) 
117,  where  the  owner  was  allowed  to  recover  more  than  the 
market  value  of  the  property.  We  think,  however,  that  these 
cases  are  exceptional,  and  that  the  general  current  is  the  other 
way.  If  any  thing  were  wanting  to  satisfy  us  as  to  the  correct- 
ness of  the  rule  as  we  have  announced,  it  is  supplied  by  the  con- 
currence on  this  point  of  the  distinguished  counsel  who  are 
arrayed  against  each  other  in  this  case.  The  following  instruc- 
tion seems  to  have  been  given  by  his  honor  the  circuit  judge, 
with  the  approval  of  counsel  on  both  sides  :  *'  Secondy  The  owner 
is  entitled,  not  simply  to  such  sum  as  the  property  would  bring 
at  forced  sale,  but  to  such  sum  as  the  property  is  worth  in  the 
market,  —  that  is,  to  persons  generally ;  and  in  ascertaining  the 
value  it  is  not  proper  to  add  a  value  to  the  land  because  the  land 
is  indispensable  or  necessary  to  the  railroad  company."  Other 
instructions  substantially  to  the  same  effect  were  given  either  by 
the  court  on  its  own  motion,  or  at  the  request  of  the  parties,  and 
without  objection. 

Since,  then,  the  market  value  is  the  criterion  of  damages,  we 
are  led  to  inquire,  what  is  the  market  value }  The  word  "  market " 
conveys  the  idea  of  selling,  and  the  market  value,  it  would  seem 

to  follow,  is  the  selling  value.  It  is  the  price  which 
Same.  an  article  will  bring  when   offered  for  sale  in  the 

how'wcer?**'  market.  It  is  the  highest  price  which  those  having 
tained.  the  ability  and  the  occasion  to  buy  are  willing  to  pay. 

The  owner,  in  parting  with  his  property  to  the  State, 
is  entitled  to  receive  just  such  an  amount  as  he 'could  obtain  if 
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he  were  to  go  upon  the  market  and  offer  the  property  for  sale. 
To  give  him  more  than  this  would  be  to  give  him  more  than  the 
market  value,  and  to  give  him  less  would  not  be  full  compensa- 
tion. Of  course,  real  estate  is  not  like  cotton,  grain,  and  other 
commercial  products.  It  cannot  be  sold  upon  an  hour's  notice. 
To  sell  land  at  its  market  value  sometimes  requires  effort  and 
negotiation  for  some  weeks,  or  even  for  some  months.  And, 
when  we  say  that  the  owner  is  entitled  to  receive  the  price  for 
which  he  could  sell  the  property,  we  do  not  mean  the  price  he 
would  realize  at  a  forced  sale  upon  short  notice,  but  the  price 
that  he  could  obtain  after  reasonable  and  ample  time,  such  as 
would  ordinarily  be  taken  by  an  owner  to  make  sale  of  like 
property.  Yet  it  must  be  the  amount  which  could  have  been 
obtained  for  the  property  with  reference  to  the  market  value  at 
the  time  of  its  appropriation.  One  who  anticipates  an  increase 
in  the  value  of  his  property  may  feel  it  a  hardship  to  surrender 
it  without  receiving  more  than  its  present  market  value  ;  but  it 
would  be  a  hopeless  task  to  either  measure  or  satisfy  the  antici- 
pations of  a  sanguine  land-owner.  If  the  market  value  is  the 
price  for  which  the  property  could  be  sold  on  the  market,  we  are 
next  led  to  inquire,  how  is  the  market  value  to  be  proven  ?  This 
is  usually  done  by  calling  witnesses  who  are  familiar  with  the 
property,  and  asking  their  opinion  as  to  such  value.  Here  is  one 
of  the  recognized  exceptions  to  the  general  rule  that  witnesses 
are  to  state  facts,  and  not  to  express  opinions.  When  the  witness 
has  made  his  estimate  as  to  the  market  value  of  the  property,  it 
is  competent  to  support  his  estimate  by  having  him  describe  the 
property,  giving  its  location,  advantages,  and  surroundings, 
though  ordinarily  this  would  be  uncalled  for  unless  his  estimate 
was  attacked  on  his  cross-examination  ;  in  which  case  the  party 
introducing  him  would  have  ample  opportunity  to  rebut  any  facts 
which  might  appear  to  be  derogatory  to  his  estimate.  How 
much  latitude  should  be  allowed  the  parties  in  the  way  of  bring- 
ing out  in  the  testimony  ^collateral,  or  perhaps  we 
should  say  cumulative,  facts,  to  support  the  esti-  R^ngeoi 
mates  made  by  witnesses,  is  a  matter  that  must  be  testinoiiy  to 
left  very  largely  to  the  discretion  of  the  presiding  •'»®^  mirket 
judge.  We  would  not  undertake  to  fix  the  limits  ^"•* 
of  a  discretion  so  necessary  to  be  exercised.  We  deem  it  proper, 
however,  to  say  that  the  presiding  judge  should  not  suffer  col- 
lateral issues  to  spring  up  and  multiply,  or  the  jury  to  be  taxed 
with  facts  and  figures  which  could  throw  no  appreciable  light 
upon  the  question  in  hand,  namely,  the  ascertainment  of  the 
market  value  of  the  property.  As  a  general  guide  to  the  range' 
which  the  testimony  should  be  allowed  to  assume,  we  think  it 
safe  to  say  that  the  land-owner  should  be  allowed  to  state,  and 
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have  his  witnesses  to  state,  every  fact  concerning  the  property 
which  he  would  naturally  be  disposed  to  adduce  in  order  to  place 
it  in  an  advantageous  light  if  he  were  attempting  to  negotiate 
a  sale  of  it  to  a  private  individual.  On  the  other  hand,  the  jury, 
and  the  opposing  counsel  for  the  information  of  the  jury,  should 
be  allowed  to  make  every  inquiry  touching  the  property  which 
one  about  to  buy  it  would  feel  it  to  his  interest  to  make.  This 
is  only  another  way  of  stating  the  rule  laid  down  as  follows  in 
Boom  Co.  V.  Paterson,  stipra :  "  In  determining  the  value  of  land 
appropriated  for  public  purposes,  the  same  considerations  are  to 
be  regarded  as  in  a  sale  of  property  between  private  parties."  . 
Taking  this  rule  as  a  line  of  departure,  we  proceed  to  deter- 
mine the  point  —  we  may  say  the  only  point  —  which  counsel 

have  made  the  subject  of  controversy  in  their  briefs; 
**iT*  nTd**  ^^^^  ^^  ^^  ^^y'  whether  it  was  competent  for  appel- 
bridge-tiu.       l^^s    to   adducc    evidence   to   show   the   value    and 

advantages  which  the  Point  of  Rocks  possessed  as  a 
bridge-site.  The  counsel  for  appellant  contends  that  the  fact 
that  the  Point  of  Rocks  constitutes  an  eligible  bridge-site  is  not 
properly  admissible  as  an  element  of  value  in  this  case.  But, 
inasmuch  as  the  counsel  each  accuse  the  other  of  mis-stating  his 
contention,  it  will  perhaps  be  safest  to  allow  the  counsel  for 
appellant  to  state  his  position  in  his  own  way.  We  accordingly 
quote  from  his  brief  as  follows :  "  We  contend,  that,  having  a 
special  right  under  the  laws  of  Arkansas  to  construct  the  road 
which  we  have  constructed,  and  of  erecting  said  bridge,  and  the 
defendants  not  having  shown  any  such  or  similar  rights  that -the 
defendants  cannot  have  damages  based  upon  a  use  to  which  they 
could  not  have  put  the  property,  but  only  for  being  deprived  of 
the  right  to  devote  the  property  to  such  uses  as  the  law  allows 
thcfn  to  devote  it  to.*'  "If  Woodruff  did  not  have  the  right  to 
bridge  the  Arkansas,  he  has  not  been  deprived  of  any  thing  but 
his  land."  This  is  asking  us  to  put  fetters  on  the  market  value, 
if  it  is  not  a  proposition  to  discard  it  as  a  criterion  of  damages 
altogether.  It  can  hardly  be  doubted,  that,  if  Woodruff  had  gone 
upon  the  market  to  sell  this  property,  he  would  not  have  con- 
cealed the  fact  that  it  possessed  superior  advantages  as  a  bridge- 
site.  Now,  if  he  would  not  have  concealed  it  from  a  purchaser, 
it  would  be  unfair  to  him  for  the  court  to  conceal  it  from  the 
jury.  On  the  other  hand,  if  one  had  been  about  to  purchase  this 
property,  he  would  hardly  have  been  so  obtuse  aS  to  overlook  an 
element  of  value  so  obvious  as  its  eligibility  for  a  bridge-site. 
Railroad  and  bridge  companies  do  not  condemn  all  the  land  they 
make  use  of  in  their  location.  The  amount  they  obtain  in  this 
way  constitutes,  perhaps,  a  small  per  cent  of  what  they  utilize. 
They  are  frequently  in  the  market  as  purchasers,  and  they  are 
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sometimes  in  a  position  to  dictate  very  favorable  terms.  We 
think  the  probable  demand  that  there  may  be  for  suburban  land 
for  depot  and  bridge  sites  is  a  recognized  factor  in  the  market 
value  of  property  in  some  cases.  All  that  lends  value  to  any 
thing  that  we  possess  is  the  fact  that  other  people  want  it,  and 
are  willing  to  pay  the  money  to  get  it.  If  it  were  announced 
that  a  point  of  rocks  on  the  Mississippi  River  at  Hopefield, 
opposite  Memphis,  was  offered  for  sale  upon  the  market,  it  is 
easy  to  predict  that  there  would  be  no  lack  of  bidders,  and  that 
the  price  offered  would  be  very  much  above  what  the  property 
would  be  "worth  as  a  piece  of  land."  In  their  anxiety  to  secure 
property  so  valuable,  bidders  would  hardly  delay  until  they  had 
obtained  authority  to  build  a  bridge. 

Of  course,  it  does  not  follow  that,  because  a  particular  spot 
of  ground  constitutes  a  good  bridge-site,  it  therefore  has  great 
market  value.  There  may  be  no  reasonable  probability  that  any 
one  will  ever  want  to  build  a  bridge  at  that  point.  This  proba- 
bility is  an  essential  condition  of  value  in  such  cases.  If  the 
varket  value  of  the  property  is  the  true  criterion  of  damage  in 
these  cases,  it  also  follows  that  the  uses  to  which  the  owner 
might  apply  the  property  is  a  matter  of  no  significance.  When 
we  go  to  buy  property  for  purposes  of  our  own,  the  use  to  which 
the  vendor  has  applied  it,  or  could  apply  it,  is  a  matter  of  second- 
ary consideration.  If,  instead  of  its  salable  value,  the  owner 
was  entitled  to  recover  for  his  property  only  what  Bouvier  calls 
its  "  value  in  use,"  then  the  utility  of  the  property  to  the  owner 
would  become  an  all-important  inquiry.  But  this,  as  we  have 
shown,  is  not  the  criterion.  The  counsel  for  appellant  cjites 
very  respectable  authority  to  support  his  contention,  but  the 
decisions  cited  are  in  direct  conflict  with  the  more  authoritative 
cases  of  Boom  Co.  v,  Patterson,  supra,  and  Railway  v,  McGehee, 
41  Ark.  207;  s.  c,  20  Am.  &  Eng.  R.R.  Cas,  82.  To  these  cases 
we  adhere,  understanding  them,  as  we  do,  to  go  no  further  than 
to  hold  that  the  owner  may  be  allowed  to  show  every  advantage 
which  his  property  possesses,  present  and  prospective,  in  order 
that  the  jury  may  satisfactorily  determine  what  price  it  could  be 
sold  for  upon  the  market. 

The  instructions  asked  by  appellant,  and  refused  by  the  court, 
were  as  follows  :  — 

'*  No.  3.  That,  in  considering  the  question  of  the  value  of  the 
property,  the  jury  will  not  award  the  owner  an  amount  for  dam- 
ages based  upon  what   the   railroad   company  may 
have  saved  by  taking  the  land,  but  will  only  allow  JU^'lictioMB 
'  as  damages  the  amount  which  the  owner  may  have 
been  damnified  by  the  loss  of  his  property,  and  in  their  estimate 
of  loss  they  may  consider  all  the  uses  to  which  a  person  could 
have  devoted  the  property. 


1/6  LITTLE    ROCK  JUNCTION   R.  CO.  V.  WOODRUFF. 

"  No.  4.  Persons  or  corporations  are  sometimes  authorized  ta 
build  railroads  and  take  property  for  that  purpose ;  and,  in  fixing 
the  value  of  the  property,  the  rule  is  not,  how  much  is  the  land 
worth  to  the  railroad  company,  or  how  much  the  railroad  com- 
pany will  save  by  adopting  a  route  over  the  land  in  controversy, 
but  what  is  the  value  of  the  land  to  the  owner,  considering  all 
the  uses  to  which  it  might  be  devoted  by  him."  * 

These  instructions  antagonize,  as  they  were  evidently  intended 
to  do,  the  doctrine  which  we  have  announced.  By  italicizing 
the  word  "person"  in  the  first  of  these  instructions,  its  obnox- 
iousness,  which  would  not  otherwise  have  been  readily  detected, 
is  made  apparent.  In  determining  the  market  value  of  land,  we 
must  not  restrict  ourselves  to  vrhsit  persons,  as  distinguished  from 
corporations,  would  pay  for  it.  Both  have  the  right  to  buy,  and 
the  possibility  of  their  doing  so  should  be  considered.  The 
refusal  to  give  these  instructions  meets  our  approval,  as  does 
also  the  giving  of  appellees'  instruction  objected  to  by  appellant. 

It  seems  to  us  that  counsel  for  appellant  magnifies  the  diffi- 
culty and  overrates  the  importance  of  obtaining  and  owning^a 
bridge  franchise.  Whatever  may  be  the  case  elsewhere,  so  far 
as  Arkansas  is  concerned,  perhaps  the  easiest  and  cheapest  part 
of  building  a  bridge  or  a  railroad  is  obtaining  the  charter.  The 
most  difficult  things  to  obtain  are  the  money  with  which  to 
build,  and  a  rock  upon  which  to  land.  To  obtain  charters,  and 
sit  down  with  them  in  the  pathway  of  advancing  improvements, 
has  been  a  favorite  way  of  making  money  by  those  who  are 
enterprising,  but  impecunious.  This  practice  has  been  regarded 
as  somewhat  disreputable,  but  we  think  no  one  could  criticise 
the  owner  of  a  bridge-site  for  demanding  all  that  he  could  proba- 
bly realize  from  any  one  who  might  desire  to  purchase  or  utilize 
his  property. 

One  or  more  witnesses  for  appellees  were  asked  to  give  the 
comparative  cost  of  building  bridges  at  different  points  along 
the  river-front  above  and  below  the  Point  of  Rocks ;  or,  rather, 
to  state  the  difference  in  such  cost.  The  witnesses  were  also 
asked,  "What  is  the  value  of  the  property  for  bridge  purposes.?" 
It  would  have  been  less  misleading  to  have  asked,  "What  would 
be  saved  by  building  a  bridge  at  this  point,  as  compared  with 
other  points  below  and  above .? "  Or,  "  What  were  the  pecuniary 
advantages  offered  by  this  point  for  building  a  bridge  ? "  It  is 
very  apparent,  however,  from  the  argument,  that  the  objection 
taken  by  counsel  is  not  the  objection  which  we  take  to  this 
interrogatory.  He  objects  to  any  and  all  testimony  about  a 
bridge-site,  while  we  only  criticise  because  we  are  disposed  ta 
suspect  that  counsel  for  appellees  introduced  the  word  "  value  " 
in  this  connection  as  a  sort  of  covering  for  the  rather  scant  testi- 
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mony  with  which  their  case  was  clothed.  In  fact,  if  there  had 
been  an  ample  supply  of  direct  testimony  as  to  the  market  value, 
we  cannot  say  that  the  form  of  this  interrogatory  would  have 
called  for  any  animadversion.  We  think,  however,  that,  if  any 
mistaken  impression  was  made  upon  the  minds  of  the  jury  by 
this  method  of  examination,  it  was  effectually  removed  by  the 
emphatic  and  repeated  injunctions  contained  in  the  instructions, 
to  the  effect  that  the  market  value  should  be  considered  by  the 
jury  as  the  aim  and  end  of  their  verdict. 

Not  being  able  to  put  our  finger  upon  any  error  in  the  ruling 
of  the  court,  we  are  asked  to  review  the  verdict  upon  the  testi- 
mony. This  is  a  delicate  duty  in  any  case,  and 
especially  so  in  a  case  where  the  sole  issue  is  one  as  Jf«^*'*»* 
to  value.  This  is  so  peculiarly  withm  the  province  danages. 
of  the  jury,  it  is  a  matter  in  which  we  can  act  with 
so  little  intelligence  or  satisfaction,  and  there  is  so  little  of 
finality  about  any  judgment  we  could  render  on  this  point,  that 
nothing  but  an  extreme  case  would  justify  our  interference.  If 
there  was  no  evidence  to  support  the  verdict,  we  would  not  hesi- 
tate to  exert  our  authority  to  set  it  aside.  It  must  be  very 
seldom,  however,  that  the  verdict  is  entirely  unsupported  by 
evidence  in  a  case  where  there  is  but  a  single  and  simple  issue 
submitted  to  the  jury,  as  in  this  class  of  cases.  The  evidence  is 
not  entirely  satisfactory  to  us,  and  yet  we  think  it  fairly  con- 
duces to  show  that  the  principal  thing  which  lent  value  to  the 
Point  of  Rocks  was  its  eligibility  as  a  bridge-site,  and  that  it  had 
been  somewhat  coveted  for  this  purpose.  If  its  principal  value 
consisted  in  its  advantages  for  bridge  purposes,  it  can  hardly  be 
claimed  that  the  jury  went  beyond  the  estimates  of  the  wit- 
nesses. 

As  long  as  witnesses  differ  so  widely  in  their  opinions  as  to 
values,  and  as  long  as  litigants  measure  value  so  entirely  by  the 
standard  of  self-interest,  we  cannot  hope  for  verdicts  that  shall 
be  satisfactory  to  both  parties.  The  utmost  to  which  we  can 
hope  to  attain  is  to  sometimes  reach  a  verdict  that  is  unsatisfac- 
tory to  both  parties.  That  very  happy  consummation  seems  to 
have  been  accomplished  by  the  first  verdict  of  ^io,ooo  in  this 
case.  The  fact  that  both  parties  asked  to  have  it  set  aside  was 
a  most  potent  reason  for  letting  it  stand.  The  counsel  for 
appellant  sincerely  feels,  no  doubt,  that  we  would  be  doing  his 
client  the  greatest  good  to  set  aside  this  second  verdict.  The 
verdict,  we  must  confess,  does  some  violence  to  our  own  judg- 
ment in  the  matter ;.  yet  we  are  not  at  all  persuaded  that  appel- 
lant would  fare  better  on  another  trial,  and  there  must  be  an 
end  to  litigation  some  time.  We  conclude,  therefore,  to  end  the 
present  contention  by  affirming  the  judgment  below. 

53  A.  &  E.  R.  Gas.  — 13. 
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Market  Value  of  Property  taken  as  the  Measure  of  Damagjes.  —  For  cases 

considering  this  question,  see  Everett  v.  Union  Pacific  R.  Co.,  lo  Am.  &  Eag. 
R.  R.  Cas.  204 ;  California  Southern  R.  Co.  v,  Colton  L.  &  W.  Co^  14  Ibw 
194;  King  V.  Minneapolis  Union  R.  Co.,  17  lb.  93 ;  St  Louis,  etc.,  R.  Co.  t^ 
Anderson,  17  lb.  97;  Little  Rock,  etc.,  R.  Co.  v.  McGehee,2o  lb.  32;  Chicago, 
etc.,  R.  Co.  V,  Jacobs,  22  lb.  97 ;  Chicago  &  North-western  R.  Co.  v.  ChicagjO 
&  Evanstown  R.  Co.,  20  lb.  158;  Low  v.  Concord  R.  Co.,  25  lb.  199. 

Setting  aside  Verdict  in  Condemnation  Proceedings  on  Account  of  Ex> 
cessive  Damages*  —  See  Clarke  v.  Chicago,  Kansas,  &  Nebraska  R.  Co^  and 
note  ante. 

Measure  of  Damages. — Value  before  and  after  taking.— ^Where  the  court 
instructed  the  jurv  that  the  measure  of  damaees  for  the  land  taken  for  a  railroad 
was  the  actual  aamage  to  the  land ;  that  tnat  would  be  best  ascertained  by 
what  the  land  was  worth  before  the  road  was  built,  and  what  afterwards^  and 
they  were  not  to  consider  speculative  or  imaginary  damages,  Md,  that  this 
was  the  proper  rule  governing  the  assessment  of  damages.  Cresson,  etc^  R. 
Co.  V.  Aunsman  (Pa.),  11  Atlantic  Rep.  561. 

Measure  and  Elements  of  Damage  for  Land  taken  by  Railroad  in  Illinois. 
—  In  a  recent  case  (Chicago,  B.  &  N.  R.  Co.  v.  Bowman,  13.  N.  East.  Rep. 
814),  Judge  Shope  collects  the  Illinois  cases,  and  states  the  rules  as  follows: 
"In  reaching  their  determination,  it  was  competent  for  the  jury  to  award 
appellee  compensation  in  dollars  and  cents  for  the  fair  market  value  of  the 
land  proposed  to  be  taken,  having  proper  regard  to  the  location  and  advantages 
as  to  situation,  and  the  purposes  for  which  it  was  designed  and  used.  Jack- 
sonville &  S.  E.  R.  Co.  V.  Walsh,  106  111.  253;  s.  c,  14  Am.  &  Ene.  R.  R. 
Cas.  245;  Chicago  &  N.  W.  R.  Co.  v,  Chicai^o  &  E.  R.  R.  Co.,  112  111.  589; 
Dupuis  V,  Chicago  &  N.  W.  R.  Co.,  115  111.  97 ;  s.  c,  23  Am.  &  Eng.  R.  R. 
Cas.  93 ;  Chicago  &  E.  R.  R.  Co.  v,  Jacobs,  1 10  111.  414 ;  s.  c,  22  Am.  &  Eng. 
R.  R.  Cas.  97 ;  De  Buol  v.  Freeport  &  M.  R.  Co.,  1 1 1  111.  499.  And  where 
but  a  part  is  taken,  and  the  part  taken  is  of  greater  value  in  connection  with 
the  whole  than  as  a  separate  parcel,  the  measure  of  damages  will  be  the  fair 
cash  value  of  the  part  taken  as  a  part  of  the  whole.  Chicago  &  E.  R.  R.  Co.* 
V.  Blake,  116  III.  163  ;  s.  c,  24  Am.  &  Eng.  R.  R.  Cas.  288. 

"  Under  appellee's  cross-petition,  it  was  the  dut\'  of  the  jury  to  award  to 
appellee  such  damages  in  dollars  and  cents  as  her  lands  not  taken  would  sus* 
tain,  if  any,  by  reason  of  the  construction  of  the  proposed  railroad  and  its 
continued  use  and  operation  through  her  farm.  It  was  competent  for  the 
jury  to  consider  and  give  compensation  for  all  actual  and  appreciable  injuries 
resulting  from  the  construction  and  operation  of  the  proposed  railroad  (Alton 
&  S.  R.  R.  Co.  V.  Carpenter,  14  111.  190);  and  if  the  lands  not  taken  would  be 
depreciated  in  value  by  the  construction  and  operation  of  the  proposed  rail- 
road, the  measure  of  damages  would  be  the  difEerence  in  their  market  value 
before  the  construction  of  the  road  and  after  its  construction.  Chicago  &  P. 
R.  R.  Co.  V,  Francis,  70  111.  238 ;  Page  v.  Chicago  &  St.  P.  R.  Co.,  Id.  324 ; 
Eberhart  v.  Chicago  &  St.  P.  R.  Co.,  Id.  347;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Hall,  90  111.  42 ;  Dupuis  7a  Chicago  &  N.  W.  R.  Co.,  supra. 

**  In  determining  this  the  jury  would  be  justified  in  considering  the  injury  to 
her  land,  arising  from  inconveniences  actually  brought  about  and  occasioned 
by  the  construction  of  the  proposed  railroad,  or  incidentally  produced  by 
dividing  her  land,  as  to  water,  pastures,  and  improvements,  although  such 
injury  and  damage  might  not  be  susceptible  of  definite  ascertainment  (Jones 
V,  Chicago  &  I.  R.  R.  Co.,  68  111.  380;  Rockford,  R.  I.  &  St.  L.  R.  Co.  v. 
McKinley,  64  III.  338;  Chicago  &  I.  R.  R.  Co.  v.  Hopkins,  90  III.  316; 
McReynolds  v.  Burlington  &  O.  R.  Co.,  106  111.  152);  and  for  such  incidental 
injury  as  would  result  from  the  perpetual  use  of  the  track  for  moving  trains, 
or  from  danger  of  killing  stock,  or  injury  to  pasturing  stock,  or  escape  of  fire, 
and,  generally,  for  such  -damages  as  are  reasonably  probable  to  ensue  from 
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the  construction  and  operation  of  the  proposed  road.  St.  Louis  Sc  S.  E.  R.R. 
Co.  7/.  Teters,  68  111.  145 ;  Chicago  &  I.  R.  R.  Co.  v,  Hopkins ;  Rockford,  R. 
I.  &  St.  L.  R.  R.  Co.  V,  McKinley ;  and  Mc Reynolds  v,  Burlington  &  O.  R. 
Co^  sufira,'^ 

It  was  also  ^/^/,  that  the  fact  that  the  land  is  already  crossed  by  one 
road  the  court  declines  to  say  may  not  be  considered  by  the  jury  in  determining 
the  damages  by  reason  of  the  construction  of  the  new  line  of  road.  The 
physical  condition  of  the  land,  whether  affected  by  another  railroad,  water- 
course, or  other  natural  or  artificial  objects,  must  be  considered,  not  in  respect 
of  the  damages  -or  depreciation  caused  by  such  other  railroad  or  water-course, 
but  for  the  purpose  of  determining  the  damages  occasioned  to  the  owner 
^y  the  proposed  improvement.  . 


Calumet  River  R.  Co. 

V. 

Moore,  et  al,; 

Same  v.  Leffler,  ef  al,; 

Same  v.  Freeman. 

{Illinois  Supreme  Court,  March  26,  1888.) 

Eminent  Domain.  —  Verdict.  —  Reversal  for  Excessive  Damages.  —  Where 
the  jury  fix  the  damages  for  property  taken  by  a  railway  far  below  the  Highest 
estimate,  and  somewhat  above  the  lowest<  given  by  the  witnesses,  the  court 
will  not  set  aside  their  verdict  unless  it  appear  that  the  result  reached  by  the 
jury  is  clearly  unreasonable,  and  the  damages  grossly  excessive. 

Same.  —  How  Compensation  it  to  be  Estimated.  —  Where  private  property 
is  taken  for  public  use,  the  compensation  is  to  be  estimated  with  reference  to 
the  uses  for  which  the  property  is  suitable  in  its  then  condition,  considering 
its  location,  situation,  and  quality,  and  the  present  or  prospective  business 
wants  in  that  locality. 

Same.  —  Exhibition  of  Plan  of  Proposed  Improvementr — The  exhibition  of 
a  plan  showing  no  more  than  a  contemplated  improvement,  to  which  it  was 
thought  the  premises  were  well  adapted,  is  not  improper,  where  the  court 
limits  its  consideration  to  the  uses  to  which  the  property  may  be  put,  and 
excludes  the  consideration  of  whether  the  improvement  will  be  a  profitable 
investment. 

Same. —  Instructions.  —  Damages. — Evidence.  —  An  instruction  which  re- 
fers the  question  of  damages  to  the  judgment  of  the  jury  under  the  evidence, 
does  not  permit  the  jury  to  act  outside  of  the  evidence ;  and  an  instruction 
that,  if  the  jury  believe  the  damages  exceed  the  benefits,  "provided  they 
believe  there  are  such  benefits,"  does  not  assume  that  damages  are  proved, 
and  the  Question  of  benefit  in  doubt,  when  the  concluding  words  "  under  the 
evidence^'  govern  both  antecedent  propositions. 
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Appeal  from  a  judgment  of  the  Cook  Circuit  Court,  Pren- 
derga^t,  J.,  against  the  plaintiff  in  three  separate  proceedings, 
for  the  condemnation  of  a  right  of  way.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Frank  y,  Loesch  and  Charles  A,  Allen  for  appellant. 

Seth  F,  Crews  for  appellees. 

Shope,  J.  —  The  three  cases  of  the  Calumet  River  Railway 
Company  v,  Clara  Moore,  et  aly  the  same  v,  Amelia  S.  Leffler, 

and  the  same  2/.  Jeanette  Freeman,  involving  the  con- 
demnation of  the  right  of  way  of  appellant  company's 
railway  across  adjoining  tracts  of  land,  and  presenting  substan- 
tially the  same  questions,  will  be  considered  together.  An  objec- 
tion common  to  each  case  is,  that  the  damages  awarded  were 
excessive,  and  the  judgments  severally  rendered  should  be 
reversed. 

As  is  not  unusual  in  cases  of  like  character,  there  was  wide 
divergence  in  the  evidence  of  the  witnesses,  both  as  to  the  value 

of  the  land  taken,  and  as  to  the  damages  to  adjacent 
Yerdict.  lands  of  the  several  owners  not  taken.     The  esti- 

wwMrire'*^'      mates  of  the  value  of  lot  2  ranged  from  ^100  to  ^1,500 
damagei.  per  acre,  and  oi  lots  3  and  4  from  $100  to  $2,500 

per  acre.  In  respect  of  the  damages  to  portions 
of  the  lots  not  taken,  there  was  equally  wide  disparity.  The 
jury  seem  to  have  considered  this  evidence,  and  fixed  the 
damages  to  be  awarded  to  appellees,  in  each  instance,  at  a  sum 
far  below  the  highest  estimates,  and  somewhat  above  the  lowest, 
given  by  the  witnesses.  Ample  evidence  is  disclosed,  independ- 
ently 01  the  personal  inspection  of  the  jury,  upon  which  the  ver- 
dict as  to  each  tract  may  rest.  In  such  cases  this  court  will  not 
be  justified  in  reversing,  unless  it  appears  that  the  result  reached 
by  the  jury  is  clearly  unreasonable,  and  the  damages  awarded 
are  grossly  excessive,  so  as  to  evince  that  the  verdict  has  been 
the  result  of  passion  or  undue  and  improper  motive  or  influence. 
Nothing  of  the  kind  is  apparent  here.  Counsel  concede  that 
this  rule  is  applicable  to  land  taken,  but  question  its  applicability 
to  land  damaged  but  not  taken.  We  are  unable  to  perceive 
upon  what  principle  the  distinction  suggested  can  rest.  The 
rule  has  its  basis  in  the  office  performed  by  the  jury.  It  is  their 
special  province  to  wfeigh  and  consider  the  evidence ;  and  so- 
long  as  their  action  is  based  upon  evidence,  and  is  free  from  the 
taint  of  corruption,  passion,  or  prejudice,  and  within  reason, 
courts  must  accept  and  give  effect  to  it.  Chicago  &  E.  R.  Co. 
V,  Blake,  116  111.  163  ;  s.  c,  24  Am.  &  Eng.^R.  R.  Cas.  288. 

It  is  said  that  improper  elements  of  damage  were  permitted 
to  be  shown  by  the  evidence,  and  the  court  improperly  instructed 
the  jury  in  respect  thereto. 
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Two  of  these  parcels  of  land,  lots  3  and  4,  abut  Calumet 
River,  and  the  other  one  is  cut  off  from  the  river  about  four 
hundred  feet.  This  river  falls  into  Lake  Michigan  at  South 
Chicago.  The  north  line  of  lot  2  is  1 14th  Street ;  and  the  dis- 
tance up  the  river,  from  thence  to  the  river  mouth,  is  three  and 
a  half  miles.  From  the  mouth  of  the  river  south,  as  far  as  9Sth 
Street,  more  or  less  of  the  river  front  appears  to  have  been 
docked ;  and  from  95th  Street  to  the  property  in  question,  it  is 
equally  available  for  dock  purposes,  though  as  yet  no  improve- 
ments of  that  character  have  been  constructed,  except  one  at 
Cummings,  half  a  mile  north  of  this  property. 

"  It  was  conceded,"  counsel  for  appellant  says  in  his  brief,  "  by  ^ 
all  the  witnesses,  that  this  river  property  had  a  value  as  possible 
dock  property;"  and  the  evidence  clearly  tended  to  show  that 
fact.  But  it  is  said  that  the  evidence  does  not  show  that  there 
is  now  any  demand  for  docks  at  this  point  on  the  river  ;  and  that 
the  consideration  of  such  possible  demand  introduced  speculative 
elements ;  and  that  the  estimates  in  respect  thereof  were  specu- 
lative and  remote,  and  therefore  improper. 

In  proceedings  for  condemnation  of  private  property  for  public 
use,  as  is  here  sought  to  be  done,  the  damages  to  be  awarded 
as  compensation  to  the  land-owner  must  be  based  upon 
the   fair  cash  value   of  the  land  at  the  time  of  the  h©^  «>"»p«n»^ 
condemnation  thereof.  eetunated. 

The  questions  ordinarily  to  be  determined  by  the 
jury  are :  (i)  What  is  the  present  market  value  of  the  land  taken  } 
and  (2)  To  what  extent,  if  at  all,  will  the  remainder  of  the  tract 
of  land  not  taken  be  depreciated  in  its  market  value,  by  reason  of 
the  taking  and  appropriation  of  the  land  taken  to  the  proposed 
use  ?  The  compensation  is  to  be  estimated  with  reference  to 
the  uses  for  which  the  property  is  suitable,  in  its  then  condition, 
having  regard  to  its  location,  situation,  and  quality,  and  to  the 
business  wants  in  that  locality,  or  such  as  might  reasonably 
be  expected  in  the  near  future.  If  these  lots  were  available  for 
dock  purposes,  —  for  which,  as  shown,  there  was  no  immediate 
demand,  —  their  value  when  improved  by  the  building  of  docks, 
the  profits  that  might  be  derived  therefrom,  or  the  value  of  the 
lots  at  some  future  time — as  when  business  or  the  wants  of 
the  community  might  make  profitable  the  making  of  dbcks  or  slips 
on  this  property,  —  would  be  merely  conjectural  and  remote, 
forming  no  proper  element  in  estimating  the  damages  to  be  paid. 
But  if  the  fact,  that  these  lots  were  located  with  a  frontage  on 
this  river,  at  a  place  where  they  could  at  some  future  time,  when 
demanded,  be  made  available  as  dock  property,  enhanced  their 
present  market  value  in  their  then  condition  and  state  of  improve- 
ment or  want  of  improvement,  that  fact  would  be  competent  and 
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proper  to  be  shown,  and  be  considered  by  the  jury  in  estimating- 
the  damages.  It  can  make  np  difference  that  there  might  be  no 
present  demand  for  docks  upon  these  lands ;  if,  in  consequence 
of  their  supposed  adaptation  to  such  use,  they  had  an  increased 
market  value  above  what  they  otherwise  would  have,  such  value 
forms  the  proper  basis  of  recovery. 

We  said  in  Chicago  &  E.  R.  Co.  v,  Jacobs,  i  lo  111.  414 ;  s.  c, 
22  Am.  &  Eng.  R.  R.  Cas.  97,  that  in  these  cases  "  the  real  issue 
was,  what  was  the  market  value  of  the  property  for  any  purpose 
for  which  it  is  adapted  or  might  be  used  ?  And  so  in  Dupuis  v, 
Chicago  &  N.  W.  R.  Co.,  115  111.  97  ;  s.  c,  23  Am.  &  Eng.  R.  R. 
Cas.  93,  we  held,  that  if  lands  were  valuable  by  reason  of  their 
location  on  or  near  a  river,  for  the  purposes  of  operating  a  sawmill 
or  factory,  or  any  other  purpose,  testimony  to  prove  tlie  same 
was  proper  for  the  consideration  of  the  jury,  in  determining  the 
fair  market  value  of  the  premises.  Jacksonville  &  S.  E.  R.  Co. 
V,  Walsh,  106  111.  253  ;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  245  ; 
Washburn  v.  Milwaukee  &.  L.  W.  R.  Co.,  59  Wis.  369 ;  s.  c,  20 
Am.  &  Eng.  R.  R.  Cas.  25. 

The  evidence  in  this  case  shows  that  these  lots,  3  and  4, 
had  a  market  value  based  upon  their  availability  to  be  put  to  the 
purpose  indicated ;  and  so  far  as  the  evidence  tended  to  show 
the  present  market  value  of  the  lots,  we  are  of  opinion  it  was 
competent,  and  that  damages  based  thereon  are  neither  remote 
nor  speculative.  It  is  evident  that  the  jury  estimated  the 
damages  from  the  present  cash  market  value  of  the  land  as  they 
found  it  to  be  from  the  evidence,  as  they  were  instructed  by  the 
court  to  do.  The  jury  were  expressly  told,  that,  in  determining 
the  value  of  the  lots  for  dock  purposes,  the  value  should  be 
estimated  at  its  present  cash  market  value.  The  j  ury  had  before 
them  evidence  tending  to  show  the  capabilities  and  adaptability 
of  these  parcels  of  land  to  dock  purposes,  by  reason  of  their 
location  and  their  abutting  on  this  river,  and  that  the  market 
value  thereof,  as  then  situated,  was  enhanced  by  this  fact.  It 
clearly  appears  that  their  availabilty  for  dock  purposes  is  wholly 
destroyed  by  the  taking  and  appropriation  of  the  right  of  way 
across  the  lots  by  petitioner's  road.  The  injury  is  permanent ; 
and,  viewing  the  case  and  all  its  facts,  we  cannot  say  that  the 
damages  awarded  were  grossly  excessive  or  unreasonable. 

It  is  argued  that  the  jury  must  have  considered  improper  ele- 
ments in  the  cases  of  Leffler  and  Freeman,  from  the  fact  that 
there  is  great  disparity  between  the  damages  awarded  them  and 
the  damages  awarded  appellees  Moore  and  others  ;  but  it  will  be 
only  necessary  to  say,  that  lot  2,  owned  by  the  latter,  is  not  shown 
to  be  adapted  to  dock  purposes,  to  account  for  the  difference 
in  the  damages  awarded,  if  there  were  no  other  reason  therefor. 
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On  this  trial,  appellees  Leffler  and  Freeman  ofEered,  and  the 
court  permitted  to  go  to  the  jury  over  appellant's  objection,  a 
plat  of  a  proposed*  improvement,  viz.,  a  slip  100  feet 
wide,  —  50  feet  on  lot  3  and  fifty  feet  on  lot  4,  —  and  Exwwtioii  of 
extending  back  from  the  river  about  1,000  feet,  and  JJlI^d^im^Te- 
showing  the  water  fronts  of  proposed  docks  along  the  mwu 
river.     In  admitting  this  plat  the  court  said,  "  The 
court  receives  the  map  merely  as  an  illustration  of  one  of  the 
uses  for  which  it  is  claimed  the  property  is  adapted,  and   ex- 
pressly limits  it  to  that  object."     And,  at  the  request  of  appel- 
lant, the  court  gave  the  following  instruction  : — 

"The  court  instructs  the  jury  that  the  evidence  of  the  plans 
or  intention  of  the  owners  of  lots  3  and  4  in  question,  to  con- 
struct a  slip  between  said  lots,  or  to  make  dock  property  of  said 
lots,  or  either  of  them,  should  not  be  considered,  by  the  jury,  to 
enhance  or  increase  the  damage  of  said  owners  by  showing  that 
such  construction  of  a  slip  or  dock  would  be  a  profitable  invest- 
ment ;  but  the  jury  should  consider  the  evidence  of  such  plans 
or  intentions  merely  on  the  question  as  to  what  uses  said  lots 
might  or  might  not  be  adapted,  giving  to  such  evidence  such 
weight  as  the  jury  believe  it  is  entitled  to.  And  the  court  further 
instructs  the  jury  that  they  must  find  the  just  compensation  to 
be  paid  for  each  of  said  lots  in  its  present  condition,  separately." 

The  introduction  of  this  plat,  for  the  purposes  named,  and  limited 
by  the  trial  judge  at  the  time,  in  connection  with  the  instruction 
given  the  jury  in  respect  thereto,  cannot,  under  the  authority 
of  Chicago  &  E.  R.  Co.  v.  Blake,  116  111.  163  ;  s.  c,  24  Am.  & 
Eng.  R.  R.  Cas.  288,  be  regarded  as  erroneous.  It  was  not  pre- 
tended that  the  slip  had  been  constructed  or  the  docks  erected  ; 
indeed,  it  was  a  fact  known  to  the  jury,  from  their  inspection  of 
the  premises,  that  the  land  was  in  its  natural  state,  unimproved 
in  any  way.  This  being  so,  the  exhibiting  of  a  plat,  showing  no 
more  than  a  contemplated  improvement,  to  which  it  was  thought 
the  premises  were  well  adapted,  and  which  the  construction  of  the 
proposed  railway  would  render  impossible  or  seriously  interfere 
with,  could  not  have  misled  the  jury  into  allowing  damages  for  an 
improvement  not  in  existence. 

The  remaining  objections  of  appellant  relate  to  the  instructions 
given   on   behalf  of  the  appellees.     While  it  is  true   that  the 
finding  of  the  jury  is  always  to  h^  based  upon  the 
evidence,  —  and  great  care  is  to  be  used  in  drawing  in«tnictioiii, 
instructions  not  to  exclude  this  principle,  —  it  is  the  e^^^' 
judgment  of  the  jury,  based  upon  and  springing  out  of 
the  evidence,  that  takes  form  in  the  verdict.     Hence,  an  instruc- 
tion which  tells  the  jury  that  they  are  to  assess  damages  at  such 
sum  as,  in  their  judgment,  the  defendants  are  entitled  to,  under 
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the  evidence,  is  not  open  to  the  criticism  that  it  tells  the  jury 
they  may  make  up  a  belief  and  judgment  outside  the  evidence. 
Nor  is  an  instruction  which  tells  the  jury  that,  if  they  believe 
the  damages  exceed  the  benefits,  provided  they  believe  there  are 
benefits,  then  they  should  assess  the  damages  in  excess  of  bene- 
fits at  such  sum  as,  in  their  judgment,  the  defendants  are  entitled 
to,  under  the  evidence,  — open  to  the  objection  that  it  tells  the 
jury  positively  that  there  are  damages,  but  that  the  benefits  are 
doubtful.  The  concluding  words,  "  under  the  evidence,"  relate 
to  and  govern  both  antecedent  propositions, — damages  no  less 
than  benefits,  — and  must  have  been  so  understood  by  the  jury. 
Finding  no  error  in  the  record,  the  judgments  of  the  County 
Court  of  Cook  County  in  the  cases  named  will  be  affirmed. 

Reversal  of  Verdict  for  Excessive  Damages.  —  See  Little  Rock  Junction  R. 
Co.  V,  Woodruff,  ante^  p*  169;  Clarke  v,  Chicago,  etc.,  R.  Co.,  and  note,  ante^ 
p.  156. 

Estimation  of  Compensation  with  Reference  to  Uses  for  which  Property 
taken  is  Suitable.  —  See  Chicago  &  N.  £.  R.  Co.  v.  Chicago  &  £.  R.  Co.,  25 
Am.  &  Eng.  R.  R.  Cas.  1 58 ;  Little  Rock,  etc.,  R.  Co.  v,  McGehee,  20  lb.  82 ; 
Washburn  v,  Milwaukee,  etc.,  R.  Co.,  20  lb.  25 ;  Scott  v*  Indianapolis,  etc., 
R.  Co.,  10  lb.  189;  Sherman  v.  St.  Paul,  etc.,  R.  Co.,  10  lb.  103;  Everett  v. 
Union  Pacific  R.  Co.,  10  lb.  204;  St.  Louis,  etc.,  R.  Co.  v,  Kirby,  10  lb.  214. 

Plan  of  Contemplated  Building  Admissible.  —  Chicago,  etc.,  R.  Co.  v, 
Blake,  24  Am.  &  Eng.  R.R.  Cas.  288. 

Value  Peculiar  to  Owner's  Business. —  In  Cedar  Rapids,  etc.,  R.  Co. 
V,  Weiden  (Mich.),  38  N.  W.  Rep.  298,  it  was  held  that,  where  the  land- 
owner is  using  his  property  in  lucrative  business,  in  which  the  locality  and 
surroundings  have  a  bearing  on  its  value,  he  is  entitled  not^only  to  the  money 
value  of  the  property  itself  but  also  to  such  compensation  as  will  reimburse 
him  for  the  interruption  of  his  business  and  its  damage  by  the  changed  condi- 
tion of  the  locality. 


Potts 
Pennsylvania  Schuylkill  Valley  R.  Co. 

{Pennsylvania  Supreme  Courts  March  19,  1888.) 

Eminent  Domain.  —  Assessment  of  Damages.  —  Single  and  Disconnected 
Properties.  —  Two  properties  having  no  physical  connection  cannot  be  regarded 
as  one  in  the  assessment  of  damages  for  a  right  of  way,  unless  they  are  so 
inseparably  connected  in  the  use  to  which  they  are  applied,  that  the  mjury  of 
one  must  necessarily  and  permanently  injure  the  other. 

Error  to  the  Common  Pleas  of  Montgomery  County,  to  review 
a  judgment  on  a  verdict  for  land  damages,  March  term,  1886. 
Affirmed. 
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This  was  originally  a  petition  of  E.  Channing  Potts  and  E. 
Channing  Potts  and  William  W.  Potts,  copartners,  trading  as 
E.  Channing  Potts  &  Brother  and  E.  Channing  Potts  &  William 
W.  Potts,  as  tenants  in  common,  for  the  appointment  of  viewers 
to  assess  damages  against  the  Pennsylvania  Schuylkill  Valley 
Railroad  Company,  for  lands  taken  by  it  in  the  construction  of 
its  railroad. 

Viewers  were  appointed,  who  awarded  the  plaintiffs  $10,357. 
Both  plaintiffs  and  defendant  appealed. 

At  the  trial  before  Swartz,  J.,  the  facts  appeared  as  follows  :  — 

For  twenty  years  previous  to  1873  Robert  T.  Potts  was  the 
owner  of  a  quarry  located  on  a  tract  of  land  in  Whitemarsh 
Township,  Montgomery  County.  He  was  engaged  in  the  busi- 
ness of  quarrying,  sawing,  and  selling  marble.  The  marble  was 
sawed  at  the  quarry,  and  then  transported  in  wagons  to  a  siding 
of  the  Philadelphia  &  Reading  Railroad  at  Spring  Mill,  about  a 
mile  distant  from  the  quarry.  At  this  point  he  owned  about  four 
acres  which  were  used  for  storage  and  for  loading  and  shipping 
on  the  Philadelphia  &  Reading  Railroad  to  the  sales  yard  or 
depot  at  Ninth  and  Thompson  Streets  in  the  city  of  Philadel- 
phia, also  owned  by  him. 

Sept.  20,  1873,  the  will  of  Robert  T.  Potts  was  admitted 
to  probate.  By  it  these  three  properties  were  devised  to  E. 
Channing  Potts,  subject  to  legacies  of  $30,000  on  the  quarry 
property.  They  were  used  by  him  in  the  marble  business  until 
Aug.  22,  1 88 1.  He  then  conveyed  the  undivided  one-half  of 
the  quarry  property  to  his  brother  William  W.  Potts.  At  the 
same  time  he  formed  a  partnership  with  his  said  brother  under 
the  firm  name  of  E.  Channing  Potts  &  Brother  to  carry  on  the  busi- 
ness of  quarrying,  sawing,  transporting,  and  selling  marble,  and 
leased  the  three  properties  by  verbal  lease  to  last  as  long  as  the 
partnership  should  continue.  June  18,  1883,  the  Pennsylvania 
Schuylkill  Valley  Railroad  Company  located  its  road  on  the 
Spring  Mill  lot,  appropriating  about  half  an  acre  of  the  land. 
Its  road  ran  parallel  with  the  Philadelphia  &  Reading  Railroad, 
between  that  road  and  the  quarry,  the  grade  lines  of  the  former 
being  about  two  and  a  half  feet  above  that  of  the  latter,  cutting 
off  the  switch  and  siding  connections  which  the  plaintiffs  had 
with  the  Philadelphia  &  Reading  Railroad. 

The  plaintiffs  proposed  to  show  in  the  course  of  the  trial  that 
the  business  was  one  business,  and  that  the  three  properties  were 
connected  together  in  such  a  way  that  the  destruction  of  any  one 
of  them  involved  the  destruction  of  the  other  two ;  that  the 
piece  of  property  which  was  in  Mr.  E.  Channing  Potts's  own  name 
was  an  essential  link  to  join  the  two  properties  together,  and 
that  the  moment  that  was  destroyed,  it  destroyed  the  usefulness 
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of  the  Other  two ;  and  that  the  damages  that  resulted  to  E.  C 
Potts  &  Brother  in  the  prosecution  of  their  business  involved  a 
large  loss  to  them  in  the  carrying-on  of  their  traffic,  and  depre- 
ciated the  value  of  their  properties  which  were  thus  cut. 

This  offer  was  rejected  by  the  court,  and  a  modified  allowance 
of  the  offer  was  admitted.  The  court  allowed  E.  C.  Potts  & 
Brother  **  to  prove  their  leasehold,  and  in  order  to  ascertain  its 
value,  the  jury  are  entitled  to  have  a  full  description  of  the  busi- 
ness  conducted  there ;  and  in  order  that  the  jury  may  find  what 
that  business  was,  they  are  entitled  to  know  just  how  the  busi- 
ness was  conducted.  Then  the  only  other  party  that  can 
recover,  as  I  view  it,  is  the  owner  of  the  particular  railroad  lot. 
He  is  to  recover  for  the  injury  or  destruction  of  this  particular 
lot."     [i] 

E.  Channing  Potts  was  asked  this  question  :  — 

How  much  has  the  destruction  of  this  siding,  and  its  use  in 
connection  with  the  marble  quarry,  affected  the  market  value  of 
your  quarry  as  a  quarry  } 

The  court  sustained  objections  to  the  question.     [2] 

Plaintiffs  also  offered  to  prove,  that  in  consequence  of  the 
destruction  of  the  siding  connections  with  the  Norristown  Rail- 
road and  the  cutting  of  this  lot,  they  suffered  a  depreciation  in 
the  market  value  of  the  hundred  acres  of  ground  which  is  the 
marble  quarry  and  plantation,  to  the  extent  of  many  thousands  of 
dollars,  as  this  piece  of  ground  was  essentially  a  part  and  parcel 
of  the  others,  and  has  been  so  used  from  1838  up  to  the  time  of 
the  taking  and  injury  by  the  defendant  company. 

By  the  Court.  —  Offer  refused.     [3] 

The  plaintiffs  also  offered  to  prove  that  the  property  which 
the  railroad  company  actually  took  is  part  and  parcel  of  the 
marble  quarry  and  business  conducted  there,  and  that  the  depre- 
ciation of  the  market  value  of  this  property  is  several  thousand 
dollars,  say  $30,000. 

By  the  Court.  —  It  appearing  that  the  quarry  property  is  re- 
moved a  mile  or  more  from  this  shipping  point  or  lot  used  for 
shipping  purposes,  the  court  declines  to  hear  any  testimony  as  to 
the  value  of  the  shipping  lot  as  part  of  the  quarry  property,  but 
will  allow  the  witness  to  give  the  market  value  of  the  shipping 
lot  immediately  before  the  location  of  the  railroad,  and  its  mar- 
ket value  immediately  after  that  location,  for  the  purpose  of 
determining  the  damages  to  that  property.     [4] 

Wallace  Henderson  was  asked  the  following  question  :  — 

Q,  Assuming  that  the  marble  quarry  was  being  used  for  the 
purpose  of  carrying  on  the  marble  business  and  the  property  at 
Spring  Mill,  which  was  used  in  connection  therewith,  as  a  ship- 
ping point  to  the  place  of  sale  in  Philadelphia,  can  you  state 
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how  the  construction  of  the  Pennsylvania  Schuylkill  Valley 
Railroad  has  affected  the  market  value  of  these  properties 
together  ? 

Defendant  objects.     Objection  sustained.     [5] 

The  plaintiffs  presented  the  following  points  :  — 

The  jury  must  allow  E.  Channing  Potts,  as  owner  of  the 
Spring  Mill  lot,  such  damages  as  they  may  find  he  has  sustained 
by  reason  of  the  injury  to  his  shipping  place  there  caused  by  the 
construction  of  the  road. 

Ans.  This  is  true ;  but  in  estimating  these  damages,  the  jury 
must  not  consider  this  Spring  Mill  lot  or  shipping  place  as  part 
of  the  quarry  property ;  and  the  sole  measure  of  damages  is 
the  depreciation  of  the  market  value  of  this  lot  as  affected  by  the 
location  of  the  railroad  of  the  defendant.     [9] 

The  jury  are  to  allow  Potts  &  Brother,  as  a  firm,  such  damages 
as  they  may  find  they  have  sustained  by  reason  of  their  being 
deprived  of  the  shipping  place  upon  the  Spring  Mill  lot. 

Arts.  This  is  true  if  the  jury  find  that  Potts  &  Brother,  as  lessees 
of  the  Spring  Mill  lot,  were  deprived  of  their  shipping  place  by 
the  location  of  the  railroad  of  the  defendant ;  and  the  measure 
of  damages  for  the  loss  or  injury  to  their  shipping  place  is  the 
depreciation  in  the  market  value  of  the  balance  of  the  term  of 
their  leasehold  estate  as  affected  by  the  location  of  the  railroad 
of  defendant.     [10] 

If  the  jury  believe  the  evidence,  which  is  not  contradicted, 
that  Potts  &  Brother  were  lessees  of  the  marble  quarries  in  connec- 
tion with  the  Spring  Mill  lot  as  a  shipping  point  and  with  the 
yard  in  Philadelphia,  the  jury  are  to  allow  them,  as  lessees,  such 
damages  as  they  find  they,  as  such  lessees,  have  sustained,  occa- 
sioned by  the  construction  of  the  defendant's  railroad. 

Ans.  I  cannot  affirm  this  point  as  it  stands.  There  is  no 
testimony  (that  the  court  remembers)  that  Potts  &  Brother  were 
lessees  of  the  marble  quarry.  If  the  jury  believe  the  evidence 
that  Potts  &  Brother  were  lessees  of  the  Spring  Mill  property 
and  the  yard  in  Philadelphia,  then  the  damages  sustained  by 
Potts  &  Brother  in  their  leasehold  interest  must  be  allowed,  and 
the  damages  are  to  be  measured  as  explained  in  the  answer  ta 
second  point  just  given.     [11] 

In  considering  the  question  whether  the  plaintiffs  have  derived 
any  advantage  by  reason  of  the  construction  of  this  railroad, 
they  are  not  to  consider  any  advantages  which  are  common  to 
the  whole  neighborhood. 

Afis.  This  is  true,  and  yet  the  advantages  that  the  plaintiffs 
enjoy  in  common  with  others  may  also  be  special  to  the  plain- 
tiffs. For  example :  a  railroad  company  may  be  entitled  to  the 
benefit  of  an  advantage  accruing  to  claimants  from  the  proximity 
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of  a  railroad  station,  although  the  same  advantage  would  neces- 
sarily be  enjoyed  by  the  neighboring  farmers.     [12] 

The  jury  are  to  allow  all  damages  sustained  by  either  and  each 
of  said  parties,  both  direct  and  consequential. 
X  Ans,  This  is  true ;  but  the  damages  must  be  determined  by 
the  tests  already  given  to  you.*   [13] 

In  assessing  the  damages,  the  jury  are  also  to  allow  such  dam- 
ages as  Potts  &  Brother,  as  lessees,  sustained,  and  all  damages 
that  E.  Channing  Potts  has  sustained  by  reason  of  the  defend- 
ant not  having  put  in  a  railroad  crossing. 

Ans.  This  is  true ;  but  damages  could  not  be  included  for 
making  the  crossing  itself,  for  that  is  to  be  made  by  the  company 
defendant,  but  for  the  damages  already  sustained  by  reason  of 
its  not  having  been  constructed.     [14] 

The  court,  Swartz,  A.  L.  J.,  charged,  inter  alia,  as  fol- 
lows :  — 

"  [I  charge  you  that  you  cannot  allow  any  damages  to  E. 
Channing  Potts  and  William  P.  Potts  as  owners  of  the  quarry 
property  as  tenants  in  common]  [6]  ;  that  this  quarry  property  is 
disconnectd  with  the  Spring  Mill  property,  and  in  this  suit  they 
are  not  entitled  to  recover  for  any  damages  done  to  the  quarry 
property.  .  .  . 

"  We  will  next  take  up  the  claim  of  E.  Channing  Potts  & 
Brother,  as  lessees  of  the  Spring  Mill  property  and  the  yard 
property  in  Philadelphia.  You  will  remember  the  testimony  of 
E.  Channing  Potts,  which  is  to  the  effect  that  he  leased  to  E. 
Channing  Potts  &  Brother  the  Spring  Mill  premises  and  the  yard 
premises,  and  that  it  was  used  by  the  firm  as  a  shipping  point 
for  marble,  sand,  and  clay.  [The  lease  was  a  verbal  one,  and 
was  made  on  the  ist  of  July,  1881.  It  was  of  an  indefinite 
duration,  for  Mr.  Potts,  upon  his  examination  upon  that  point 
more  particularly,  says  that  it  was  to  continue  as  long  as  the 
partnership  was  to  continue.  It  therefore  had  an  indefinite 
term.  You  could  not  tell  exactly  when  that  lease  would  termi- 
nate. It  would  depend  on  a  contingency.  But  this  lease  was 
enjoyed  by  E.  Channing  Potts  &  Brother  from  year  to  year ; 
that  is,  they  held  over  from  one  year  to  the  other.  Now,  the 
railroad  company  located  its  road  on  the  eleventh  day  of  June, 
1883.  After  that  time  it  became  the  owner  of  the  right  of  way 
over  this  property  at  Spring  Mill,  and  the  parties  interested  in 
that  property  lost  their  title  that  was  acquired  by  the  railroad 
company  at  that  time.  The  damages,  therefore,  must  be  assessed 
as  of  that  date.  What  was  the  balance  of  the  term  that  E. 
Channing  Potts  &  Brother  enjoyed  in  these  premises, — the  bal- 
ance of  the  leasehold  term }  The  current  year  would  end  on 
the  first  day  of  July,  1883.     This  road,  as  I  said,  was  located 
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on  the  nth  of  June,  1883,  just  nineteen  days  before  the  termina- 
tion of  the  current  year  of  the  leasehold  interest.  But  here 
another  principle  comes  in  that  we  must  invoke  on  behalf  of 
these  tenants.  Where  a  man  holds  over  from  one  year  to 
another,  he  is  entitled  to  three  months*  notice  before  he  can 
be  compelled  to  quit  the  premises.  Therefore,  as  there  is  no 
notice  of  any  intention  on  the  part  of  Mr.  Potts  to  terminate 
this  leasehold  interest,  and  as  it  does  not  appear  th^t  it  was 
terminated  on  the  ist  of  July,  1883,  E.  Channing  Potts  & 
Brother,  as  tenants  of  these  premises,  were  entitled  to  hold  over 
for  another  year.  Their  leasehold  interest  therefore  extended 
to  the  first  day  of  July,  1884;  or,  in  other  words,  the  balance  of 
their  term  was  one  year  and  nineteen  days.  For  that  length 
of  time  they  had  a  right  to  occupy  that  property ;  and,  if  they 
had  been  entire  strangers  to  Mr.  E.  Channing  Potts,  he  could 
not  have  ousted  them  before  that  time.  Therefore  we  must 
consider,  in  the  determination  of  this  case,  that  their  leasehold 
interest  extended  to  July  i,  1884-  .  .  .]     [7] 

'*  [Then  we  come  to  the  claim  of  E.  Channing  Potts  for  dam- 
ages to  his  premises  ;  and  I  charge  you  here,  that,  in  determining 
what  damages  were  sustained  by  his  property  at  Spring  Mill, 
you  cannot  treat  it  as  part  of  the  quarry  property,  but  you  must 
treat  this  property  as  if  it  was  owned  by  some  one  entirely  dis- 
tinct from  the  quarry  property.]  [8]  The  same  test  is  to  be 
applied  to  this  property  as  would  be  applied  to  any  other  prop- 
erty. What  was  that  property  worth  in  the  market  before  the 
railroad  company  was  located  there,  and  what  was  it  worth  in 
the  market  after  the  railroad  company  was  located  there  ?  And 
all  the  evidence  and  all  the  facts  and  circumstances  that  were 
given  before  you,  are  to  be  used  only  in  enabling  you  to  deter- 
mine what  was  the  difference  in  the  market  value  of  this  property 
by  reason  of  the  location  of  the  railroad  upon  the  premises  at 
Spring  Mill." 

The  jury  rendered  a  verdict  for  E.  Channing  Potts  &  Brother, 
as  lessees,  for  $2,112.73;  for  E.  Channing  Potts  as  owner  of 
the  fee,  for  $1,261.33  >  ^^^  ^s  to  E.  Channing  Potts  and 
William  W.  Potts  as  tenants  in  common,  they  found  for  the 
defendant. 

Judgment  was  entered  on  the  verdict,  and  the  plaintiffs  took 
this  writ,  assigning  as  error:  1-5,  the  rulings  on  the  evidence ; 
6-8,  the  portions  of  the  charge  included  within  brackets ;  and 
9-14,  the  answers  to  plaintiffs'  points. 

Charles  Hunsicker  and  G.  R.  Fox  for  plaintiffs  in  error. 

Charles  H,  Stinson  for  defendant  in  error. 
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Clark,  J.  —  The  plaintiffs,  E.  Channing  Potts  and  brother, 
were  in  the  year  1 883  engaged  in  the  business  of  quarrying,  saw- 
^^  ing,  and  selling  marble,  etc.  Their  quarry  lyas 
located  on  a  tract  of  land  in  the  township  of  White- 
marsh,  Montgomery  County,  consisting  of  about  one  hundred  acres. 
The  product  of  the  quarry  was  transported  in  wagons  to  a  siding 
of  the  Philadelphia  &  Reading  Railroad  at  Spring  Mill  (a  mile  or 
more  distant  from  the  quarry),  where  they  had  a  lot  of  land  of 
about  four  acres,  which  they  used  for  storage  and  for  loading  and 
shipping  on  the  Philadelpha  &  Reading  Railroad,  to  their  sales- 
yard,  or  depot  and  business  place,  at  Ninth  and  Thompson 
Streets,  in  the  city  of  Philadelphia. 

The  Spring  Mill  lot,  and  the  yard  at  Ninth  and  Thompson 
Streets,  were  the  individual  property  of  E.  Channing  Potts.  The 
quarry  was  owned  by  E.  Channing  Potts  and  W.  W.  Potts,  as 
tenants  in  c6mmon :  while  E.  Channing  Potts  &  Brother  were  in 
the  possession  and  enjoyment  of  all  these  several  properties ;  to 
wit,  the  quarry,  the  shipping  lot,  and  the  marble  yard,  as  lessees 
from  year  to  year  and  copartners,  conducting  the  general  busi- 
ness of  preparing,  transporting,  and  selling  the  products  of  the 
-quarry. 

We  have,  therefore,  three  distinct  claims  for  compensation : 
first,  that  of  E.  Channing  Potts,  the  owner  in  reversion  of  the 
fee  of  the  Spring  Mill  and  Philadelphia  properties ;  second, 
that  of  E  Channing  Potts  and  W.  W.  Potts,  tenants  in  common 
of  the  quarry ;  and  third,  that  of  the  firm  of  E.  Channing  Potts 
&  Brother,  lessees  from  year  to  year  of  the  three  properties 
combined. 

The  Pennsylvania  Schuylkill  Valley  Railroad  Company  located 
its  road  on  the  Spring  Mill  lot,  appropriating  one-half  acre,  more 
or  less,  of  the  land  ;  its  road  ran  parallel  with  the  Philadelphia 
&  Reading  Railroad  between  that  road  and  the  quarry,  the  grade 
line  of  the  former  being  about  two  and  a  half  feet  above  that  of 
the  latter,  cutting  off  the  switch  and  siding  connections  which  the 
plaintiff  had  with  the  Philadelphia  &  Reading  Railroad. 

The  plaintiffs'  contention  is,  that  the  partnership  business  has 
thereby  been  broken  up  and  ruined ;  that  the  market  value,  not 

only  of  the  Spring  Mill  lot,  but  of  the  quarry  and  of 
".teni?n.       ^hc  marble  yard,  has  been  greatly  impaired  and  de- 

predated  in  the  hands  of  the  lessees,  and  also  of  the 
respective  owners  thereof;  that  the  three  properties,  although 
not  contiguous,  were  used  as  one ;  that  the  destruction  of  the 
siding  and  shipping  facilities  at  Spring  Mill  was  an  injury  to  the 
quarry  and  also  to  the  sales-yard,  and  the  damages,  both  direct  and 
consequential,  must  be  awarded  to  the  several  plaintiffs  in  this 
proceeding,  according  to  their  respective  injuries  and  interests. 
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The  court  instructed  the  jury,  in  substance,  that  in  the  assess- 
ment of  damages  they  were  confined  to  the  Spring  Mill  property ; 
that  the  sales-yard  in  Philadelphia  and  the  quarry  lot 
in  Whitemarsh  were  disconnected  and  distinct  prop-  S^rurtioB. 
erties  from  the  shipping  lot  at  Spring  Mill ;  and  that 
the  owners  and  lessees  thereof  suffered  no  injury  from  the  con- 
struction of  the  railroad  which  could  be  redressed  in  this  form 
of  proceeding  ;  and  in  this  we  think  the  court  was  correct. 

No  case  has  been  called  to  our  attention  which  rules,  explicitly 
and  arbitrarily,  that  several  pieces  of  real  property,  not  contiguous, 
cannot  for  that  reason,  under  any  circumstances,  be 
considered  as  one  property.     The  general  rule,  how-  ^^•"  *JjJ 
ever,  undoubtedly  is,  that  disconnected  properties  are  propertiMam 
to  be  treated  as  distinct  properties,  and  damages  for  to  be  tnated 
right  of  way  will  ordinarily  be  assessed  on  this  prin-  **»**»«tiJ»  ■■* 
ciple.     Where  a  person  resides  upon  one  of  a  number  Entire".*" 
of  contiguous  town  lots,  but  uses  all  of  them  together 
as  his  homestead,  as  if  the  whole  constituted  but  a  single  enclo- 
sure, and  a  railroad  company  appropriates  a  portion  of  one  only 
of  the  lots,  the  damages  will  doubtless  be  assessed  for  the  injury 
done  to  the  whole  property.     So,  if  one  buys  a  farm  in  separate 
contiguous  portions  from  different   persons,  but   occupies   the 
whole  in  a  body  for  farm  purposes,  as  one  farm,  the  damages  for 
the  appropriation  of  a  part,  or  even  the  whole,  of  one  of  the 
original  pieces  will  be  assessed  upon  the  injury  done  to  the  whole 
tract.     Peculiar  and  isolated  cases  may  perhaps  exist,  also,  where, 
although  the  lands  are  not  in  fact  contiguous,  yet  the  uses  to 
which   they   are   applied,  respectively,  are*  in   their   nature   so 
intimate  and  dependent,  one  upon  the  other,  that  an  injury  to 
the  one  must  necessarily  be  taken  as  an  injury  to  the  whole  taken 
together  ;  for  example,  the  land  upon  which  a  water-mill  is  erected 
will  ordinarily  draw  to  it  as  an  appurtenance,  or  rather  will  be 
regarded  as  embracing,  the  ground  covered  by  the  reservoir,  so 
that  the  latter  will  be  regarded  as  part  and  parcel  of  the  former, 
although  they  are  not  contiguous. 

But  we  do  not  regard  this  case  as  coming  within  the  general 
exception  stated;  The  quarry  was  a  distinct  and  disconnected 
property  from  the  Spring  Mill  lot,  —  it  was  devoted  to  a  wholly 
different  purpose,  —  and  the  same  may  be  said  of  the  sales-yard  at' 
Ninth  and  Thompson  Streets.  The  first  was  a  quarry,  used  for 
quarry  purposes  alone,  and  the  product  was  delivered  at  Spring 
Mill  over  the  public  wagon-roads  ;  the  second  was  a  shipping 
point,  having  no  connection  with  the  quarry,  by  contact  of  the 
lines,  by  railway,  or  any  other  private  means  of  transportation  ; 
and  the  yard  at  Ninth  and  Thompson  Streets  was  a  sales-yard 
accessible  by  the  Philadelphia  &  Reading  Railroad ;  thus  they 
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were  each  disconnected  from  the  others,  and  each  was  used  for 
a  distinct  and  separate  purpose.  They  were  not  only  different 
properties,  applied  to  different  uses,  but  the  fee  was  held  and 
owned  by  different  persons  ;  neither  of  them  could  be  considered 
as  appurtenant  to,  or  part  and  parcel  of,  the  other.  There  was 
no  special  reason,  outside  of  the  conveniences  and  appliances 
existing  at  Spring  Mill,  why  the  marble  should  be  shipped  from 
that  point ;  and  for  these  appliances  the  plaintiffs  were  entitled 
to  be  paid.  The  quarry  might  be  successfully  operated  without 
the  property  at  Spring  Mill.  The  railroad  was  accessible  at 
other  points,  and,  for  aught  that  appears  or  was  offered  to  be  shown, 
equally  available  shipping  facilities  might  be  supplied  elsewhere. 

If  the  company  had  appropriated  a  part  of  the  sales-yard  in 
Philadelphia,  could  it  be  pretended  that  damages  would  accrue  for 
supposed  injuries  to  the  properties  in  Montgomery  County }  If 
the  contention  of  the  plaintiffs  in  error  be  correct,  that  the  three 
properties  are  to  be  regarded  as  one,  this  result  must  certainly 
ensue  ;  but  there  was  no  commanding  necessity  that  the  marble 
product  of  the  quarry  should  be  sold  at  Ninth  and  Thompson 
Streets.  If  that  yard  was  especially  valuable  for  the  purpose, 
compensation  commensurate  to  the  injury  would  be  made,  and 
some  other  market-place  could  be  provided. 

An  extensive  business  partnership  may  conduct  a  variety  of 
operations  as  distinct  in  their  character  as  the  location  of  its 
various  departments ;  and  if  their  different  and  disconnected  prop- 
erties are  to  be  regarded  as  one  property,  because  they  are  used 
in  one  business,  the  assessment  of  damages  for  right  of  way- 
would  become  liable  to  such  complications  as  would  greatly  em- 
barrass the  administration  of  the  law  in  this  form  of  proceeding. 

In  order  that  two  properties  having  no  physical  connection 
may  be  regarded  as  one  in  the  assessment  of  damages  for  right 
of  way,  they  must  be  so  inseparably  connected  in  the  use  \s> 
which  they  are  applied,  that  the  injury  or  destruction  of  one 
must  necessarily  and  permanently  injure  the  other. 

It  is  perfectly  plain,  that,  apart  from  the  alleged  connected  use 
to  which  the  three  several  properties  have  hitherto  been  applied, 
the  plaintiffs  could  have  no  claim  arising  out  of  the  construction 
of  the  road,  for  any  supposed  consequential  injury,  either  to  the 
quarry  or  to  the  sales-yard";  the  railroad  did  not  touch  either  of 
them,  or  any  right  or  easement  appurtenant  thereto  ;  and  there 
is  nothing  upon  which  an  action  at  the  common  law  could  be 
sustained  in  such  a  case. 

It  did  the  plaintiffs  no  harm,  therefore,  that  they  were  denied 
the  privilege  of  proving  that  these  properties  were  used  as  stated 
in  the  offer.  In  consideration  of  the  case  we  assume  all  that  was 
offered  to  be  proved.     We  are  of  opinion   that  the  plaintiffs 


EMINENT  DOMAIN  —  DISCONNECTED   PROPERTIES.         1 93 

were  not  entitled  to  damages,  direct  or  consequential,  for  any 
supposed  injury  either  to  the  quarry  or  to  the  yard  at  Ninth  and 
Thompson  Streets. 

The  judgment  is  affirmed. 

What  18  to  be  regarded  as  One  Tract  of  Landi  for  Damages  to  which,  as 
an  Entirety,  the  Owner  is  entitled  to  recover,  when  a  Portion  only  is  taiien^ 
—  The  rule  that  a  land-owner  is  not  only  entitled  to  damages  for  land  actually 
taken  by  a  railroad  company,  but  also  to  just  compensation  for  a  direct  injury 
to  the  rest  of  the  tract,  resulting  from  the  talcing  and  using  of  a  part  thereof 
for  railroad  purposes,  is  settled  beyond  question.  The  question,  necessarily 
involved  whenever  this  rule  is  applied,  as  to  what  is  to  be  regarded  as  one 
distinct  tract  in  such  cases,  has  been  frequently  raised.  In  Kansas  City,  etc., 
R.  Co.  V.  Merrill,  25  Kan.  321  ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  485,  the 
plainti£E  was  the  owner  of  960  acres  Iving  in  a  body,  and  used  for  the 
purposes  of  a  stock  ranch.  The  railrosui  ran  only  diagonally  through 
one  quarter  section,  and  cut  off  the  water,  timber,  the  house,  and  corrals 
from  the  main  body  of  land,  but  did  not  touch  the  other  quarters  of  the 
ranch.  A  regularly  laid-out  public  highway  separated  the  quarter  through 
which  the  railroad  ran  from  one  whole  section.  The  court  held  that  the 
land-owner  was  entitled  to  recover  damages  for  the  injury  to  the  whole 
property,  and  not  merely  for  that  to  the  separate  quarter  over  which 
the  railroad  was  built.  Chief  Justice  Horton,  in  his  opinion,  said,  "  The 
location  of  the  public  highway  over  the  body  of  land  would  not  affect  the 
right  to  recover  damages  for  all  the  property,  unless  such  highway  would 
prevent  the  land  lying  on  both  sides  from  being  one  ranch  for  stock  purposes. 
The  evidence  shows  that  the  land  was  used  all  together." 

In  another  Kansas  case  it  appeared  that  G.  was  the  owner  of  a  contiguous 
and  compact  tract  of  240  acres,  used  by  him  as  one  farm.  Independence 
Creek  ran  in  a  curved  and  irregular  line  through  the  south-western  portion  of 
the  farm.  This  creek  was  the  boundary-line  between  Atchison  and  Doniphan 
Counties ;  and  by  it  some  60  acres  of  the  farm  were  in  Atchison,  and  the 
balance  in  Doniphan  County.  Proceedings  were  instituted  in  Doniphan 
County  to  condemn  a  right  of  way  for  the  A.  &  N.  R.  R.  Co.  through  this 
farm.  The  right  of  way  crossed  the  farm  only  in  Doniphan  County,  and 
touched  no  part  of  the  farm  in  Atchison.  By  whom  the  condemnation  pro- 
ceedings were  instituted,  and  under  what  arrangements  between  the  parties, 
does  not  appear.  The  commissioners,  in  their  report,  fixed  the  value  of  the 
land  taken,  and  also  awarded  damages  to  the  balance  of  the  farm  as  an 
entirety.  The  amount  of  this  award  was  deposited  by  the  railroad  company 
with  the  treasurer  of  Doniphan  County.  On  a  trial  of  an  appeal  from  this 
award  to  the  District  Court  of  Doniphan  County,  heliL,  that  such  court  did 
not  err  in  permitting  an  inquiry  as  to  the  damage  to  the  farm  as  a  whole, 
including  that  part  in  Atchison  County,  and  in  rendering  judgment  for  such 
damages.  Atchison  &  Nebraska  R.  Co.  v,  Gough,  10  Am.  &  £ng.  R.  R.  Cas. 
151. 

In  Wilmes  v.  Minneapolis  &  N.  W.  R.  Co.,  29  Minn.  242,  the  award  was 
also  not  limited  to  the  land  described  in  the  petition.  It  appeared  that  plain- 
tiff was  owner  of  120  acres  of  land,  consisting  of  three  forties  in  line  from 
east  to  west.  The  land  was  occupied  and  used  by  him  as  one  farm,  his 
residence  being  on  the  easterly  forty.  Defendant,  having  located  the  line  of 
its  railway  across  the  two  westerly  forties,  instituted  proceedings  for  con- 
demnation. Held^  that,  in  assessing  the  compensation  to  be  paid  to  the 
plaintiff,  he  is  entitled  to  have  the  effect  of  the  appropriation  of  the  right  of 
way  across  the  two  westerly  forties  upon  the  easterly  forty  considered  and 
53  A.  &  E.  R.  Cas.  — 13. 
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taken  into  account,  although  the  petition  for  the  appointment  of 
described  the  two  westerly  forties  only. 

In  Ham  v.  Wis.,  etc.,  R.  Co.,  14  Am.  &  Ene.  R.  R.  Cas.  204,  the  nuhrood 
company  claimed  that  the  inquiry  should  have  been  confined  to  the  Gowrm- 
ment  subdivision  on  which  the  road  was  located,  although  the  separate  tracts 
of  land,  as  fixed  by  the  government  survey,  were  used  together  as  one  fan% 
not  separately,  and  as  distinct  farms.  The  court  held,  however,  that  the 
injury  to  the  whole  farm  should  be  considered.  See  also  Hartshorn  z^. 
Burhngton,  etc.,  R.  Co.,  52  Iowa,  613. 

In  Reisner  v.  Depot  Company,  27  Kan.  382 ;  s.  c,  10  Am.  &  Enff.  R.  R. 
Cas.  1 55,  the  owner  of  two  adjacent  lots  was  held  entitled  to  recover  damages 
to  the  two  lots,  although  only  a  portion  of  one  was  actually  taken,  on  the 

f  round  that  the  two  were  used  for  a  single  purpose,  —  that  ol  a  hotel  yard, 
ee  also  Cummins  v.  Des  Moines,  etc.,  K.  Co.,  17  Am.  &  £ng.  R.  R.  Cas.  86; 
s.  c,  63,  Iowa,  397,  where  it  was  held,  that  when  two  lots  are  made  and  used 
as  one  property,  and  a  railroad  condemns  one  of  them,  the  owner  is  entitled 
to  compensation  for  the  injury  to  the  property  as  a  whole.  Welch  v.  Mil- 
waukee, etc.,  R.  Co.}  27  Wis.  103 ;  Driver  v.  Western,  etc.,  R.  Co.,  32  Wis. 
569. 

An  entire  block  of  ground  divided  up  into  lots  has  been  held  to  be  a  distinct 
tract  in  such  cases.  Blue  Earth  County  v,  St.  Paul,  etc.,  R.  Co.,  28  Minn. 
503  ;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  209. 

Contiguous  lots  of  land  claimed  by  party  as  a  homestead  is  to  be  regarded 
as  one  tract  of  land.  Port  Huron,  etc.,  R.  Co.  v,  Voorhees,  14  Am.  &  Eng. 
R.  R.  Cas.  227.  And  if  more  than  one  lot  or  block  is  occupied  in  one  busi- 
ness, as  in  that  of  a  brewery,'  with  necessary  buildings  on  each  side  of  an 
alley,  the  damages  to  the  entire  property  must  be  paid,  and  not  only  the  dam- 
ages to  the  lot  from  which  the  strip  of  land  is  taken.  But  if  the  fixtures, 
engines,  and  appliances  could  be  transferred  to  the  other  side  of  the  alley, 
and  placed  in  such  situation  that  the  brewery  could  have  been  as  effectually 
operated  as  it  was  before,  then  the  actual  loss  to  the  owners  would  have  been 
the  trouble  and  expense  of  making  the  removal,  together  with  compensation 
for  the  use  of  the  brewery  for  whatever  time  it  would  be  necessarily  idle 
while  the  change  and  transfer  were  being  made.  Hannibal  Bridge  Co.  v, 
Schaubacher,  57  Mo.  582. 

The  same  doctrine  was  applied  where  the  tract  was  composed  of  several 
town  lots  and  intervening  streets.  Sherwood  v.  St.  Paul,  etc.,  R.  Co.,  21 
Minn.  1 27.  So,  if  the  several  lots  are  used  as  one  property,  as  a  lumber-yard 
or  saw-mill  lot,  and  all  the  blocks  were  necessary  to  the  enjoyment  of  the 
main  property,  damages  may  be  allowed  for  the  whole  tract,  for  taking  away 
and  separating  necessary  portions  of  the  establishment,  although  the  lots 
may  be  separated  from  each  other  by  a  public  street  Chapman  v.  Oshkosh 
R"  Co.,  33  Wis.  629. 

But  in  an  Iowa  case,  Fleming  v,  Chicago,  etc.,  R.  Co.,  34  lo^a,  353,  where 
certain  lots  in  a  town,  owned  and  used  with  other  lots  for  purposes  connected 
with  the  same  business,  but  separated  therefrom  by  streets  and  alleys,  were 
appropriated  for  a  right  of  way  for  a  railroad,  it  was  held  that  a  jury,  in  esti> 
mating  damages  therefor  to  the  owner,  should  not  have  considered  all  the  lots 
thus  used  and  separated  as  an  entirety  in  respect  to  the  business  for  which 
thev  were  used,  and  allow  damages  accordingly. 

It  is  a  general  rule,  however,  that  when  the  blocks  and  tracts  are  not  used 
together,  no  damage  can  be  allowed  for  blocks  separated  by  streets  from  the 
block  from  which  the  land  is  taken.  /«  rg  New  York  Central  R.  Co.,  13  N.  V. 
Sup.  Ct.  149.  And  if  a  strip  is  taken  adjoining  an  existing  railroad,  no 
damage  can  be  recovered  for  any  supposed  mjury  to  land  on  the  other  side 
of  the  railroad.  In  re  New  York  Central  R.  Co.,  13  N.  Y.  Sup.  Ct.  149;  Ham 
V,  Wis.  R.  Co.,  61  Iowa,  716.    And  where  one  farm  is  separated  by  a  bluff. 
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and  distant  from  the  other  through  which  the  railroad  passes,  there  is  no 
compact  tract.     Minnesota  R.  Co.  v,  Doran,  15  Minn.  230. 

A  Farm,  Part  of  which  is  benefited  and  part  injured,  must  be  considered  as 
a  Whoie  not  arbitrarily  Divided.  —  In  estimating  damage  owing  to  the  talcing 
of  land  for  railway  purposes,  when  a  part  of  the  lot  in  question  has  been 
temporarily  leased  as  a  separate  holding,  but  divided  from  the  rest  only  by  a 
surveyor's  line,  the  owner  cannot  exclude  such  portion  from  consideration, 
treating  it  as  a  separate  lot,  and  recover  for  the  remainder  being  cut  off  from 
the  public  road ;  but  the  lot  is  to  be  treated  as  a  whole,  and  benefit  to  one  por- 
tion owing  to  proximitv  to  a  station  may  be  considered  with  disadvantage 
resulting  to  another.,  Baltimore  &  P.  R.  Co.  v.  Springer  (Pa.),  13  Atlantic 
Rep  76. 

Wlien  the  Question  can  arisen  —  The  question  cannot  arise  in  considering 
damages  to  vacant  and  unoccupied  lancT.  Mills,  £m.  Dom.  (2d  ed.)  §  167; 
Republican  Valley  R.  Co.  v.  Fellers,  56  Neb.  169.  And  generally,  where  the 
railroad  company  institutes  the  proceedings,  the  damages  must  be  confined  to 
the  tract  named  in  the  petition.  In  order  to  recover  for  other  lands,  the 
owner  must  file  a  cross-petition.  Chicago,  etc.,  R.  Co.  v,  Hopkins,  90  111. 
316;  Tones  v.  Chicago,  etc.,  R.  Co.,  68  111.  380;  Mix  v»  Lafayette,  etc.,  R. 
Co^  67  111.  318.  But  it  has  been  held  in  Minnesota  that  neither  commission- 
ers nor  court  are  confined  in  their  inquiries  to  the  damages  done  to  that  part 
ot  the  tract  described  in  the  petition  of  the  railroad  company,  but  may  inquire 
into  the  effect  of  such  taking  upon  the  entire  farm  or  tract  out  of  which  the 
right  of  way  is  taken,  although  only  a  part  of  such  farm  or  tract  is  described 
in  the  petition  ;  and  the  owner  is  not  required  to  proceed  by  cross-petition  or 
otherwise  to  have  the  description  in  the  petition  corrected  or  enlarged  so  as 
to  include  the  entire  tract.  Sheldon  v.  Minneapolis,  etc.,  R.  Co.,  29  Minn. 
318.    And  see  Illinois,  etc.,  R.  Co.  v.  Mayrand,  93  111.  591. 
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GODDARD  et  ux. 
{Pennsylvania  Supreme  Courts  March  19,  1888.) 

Qmnt  of  Right  of  Way.  —  Single  or  Doubie  Tracl(i  —  A  railroad  company 
havingpower  to  take  land  for  a  double  track,  built  a  single-track  line  througn 
plaintifirs  lands,  and  took  a  release,  which  contained  no  description,  and  put 
upon  the  plaintiff  the  duty  to  build  and  maintain  the  fences.  He  built  the 
fences  immediately,  and  maintained  them  for  a  lon^  term  of  years.  Held^ 
first,  that  a  presumption  arises  that  the  right  of  way  is  limited  to  the  strip  of 
land  so  fenced,  and  unless  this  presumption  is  rebutted,  the  railroad  cannot 
encroach  beyond  the  fences  for  the  purpose  of  building  an  additional  track 
without  making  compensation  to  the  plaintiff ;  second,  that  mere  proof  that 
soon  after  the  road  was  built  the  president  reported  to  the  stockholders 
that  the  right  of  way  for  a  double  track  had  been  secured  for  the  whole  line, 
will  not  rebut  this  presumption. 
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January  term,  1886,  before  Gordon,  C.  J.;  Paxson,  Sterrett^ 
Green,  Clark,  and  Williams,  JJ. 

Appeal  from  a  decree  of  the  Common  Pleas  of  Delaware 
County,  granting  a  perpetual  injunction.     Affirmed. 

This  was  a  bill  in  equity,  filed  by  Kingston  Goddard  and  Helen,, 
his  wife,  against  the  West  Chester  &  Philadelphia  Railroad 
Company,  Wilmington  &  Baltimore  Railroad  Company,  for  an 
injunction  to  restrain  the  defendants  from  entering  on  the 
plaintiffs  lands. 

E.  A.  Price,  Esq.,  the  master,  reported  as  follows  :  — 

Mrs.  Helen  Goddard,  one  of  the  plaintiffs,  is  the  owner  in  fee 
of   a   certain   messuage  and  tract  of   land   in  the  township   of 

Springfield,  Delaware  County,  containing  about 
port^'^wto.      ^    acres,    3   roods,    and    6.39    perches,    which    she 

derived  by  deed  from  Elijah  Jones  and  wife,  dated 
April  20,  1878,  and  recorded  in  the  office  of  the  recorder  of 
deeds  for  Delaware  County,  in  Deed  Book  N,  No.  4,  p.  641. 

These  premises  were  part  of  a  tract  of  forty-five  acres,  of  which 
one  William  C.  Longstreth  became  seised  in  fee  in  the  year 
1843,  and  held  until  the  year  1857,  and  which  came  down  to 
the  said  Elijah  Jones  by  a  regular  chain  of  conveyances  from  the 
said  Longstreth. 

The  West  Chester  &  Philadelphia  Railroad  Company,  named 
as  one  of  the  defendants,  was  incorporated  under  the  provisions 
of  two  Acts  of  Assembly,  one  approved  April  11,  1848,  P.  L.  of 
1850,  p.  916,  and  the  other  approved  April  15,  1850,  P.  L.  p.  407. 

On  May  6,  1852,  the  said  William  C.  Longstreth,  in  considera- 
tion of  the  sum  of  $400,  which  was  afterwards  paid,  executed  to 
the  railroad  company  a  grant  of  a  right  of  way  through,  over, 
and  upon  his  land  to  such  an  extent  as  might  be  necessary  for 
the  construction,  opening,  and  use  of  the  road,  and  a  release  of  all 
further  claim  for  compensation  for  any  damages  that  might  accrue 
to  the  land  and  appurtenances,  or  any  part  thereof,  by  reason  of 
the  locating  and  construction  of  the  railroad  through  and  upon  the 
same,  giving 'and  granting  to  said  company  the  right  to  occupy 
for  the  said  railroad  such  and  so  much  of  the  said  land  as  might 
be  required  for  the  same ;  the  said  Longstreth  agreeing  for 
himself,  his  heirs,  and  assigns,  to  provide  and  set  up  a  good  anv' 
sufficient  fence  on  both  sides  of  the  road  through  the  lane' 
and  keep  the  same  in  repair,  which  grant  and  release  is  set  01: 
in  full  as  Exhibit  "A"  in  the  answer  of  defendant. 

No  width  is  mentioned  in  the  grant  and  release,  nor  was  i 
ever  put  on  record. 

On  April  10,  1850,  ground  was  broken  in  the  construction  oi 
defendant's  road,  and  a  single  track  was  located  and  constructe  ! 
under  the  superintendence  of  T.  E.  Sickles,  over  and  througk 
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that  part  of  the  land  of  the  said  Longstreth,  now  held  and  owned 
by  Helen  Goddard,  all  of  which  lies  on  the  south  side  of  the  road. 

It  seems  to  have  been  the  intention  of  the  railroad  officers  at 
the  time  of  the  location  to  secure  ground  sufficient  width  for  a 
double-track  road,  and  the  president  and  engineer  in  their  third 
annual  report  made  to  the  company  on  Jan.  10,  1853,  state  that 
a  width  of  twenty-five  feet  at  grade,  with  the  requisite  side  slopes 
at  excavations  and  embankments,  had  been  obtained. 

There  were  no  visible  marks  set  anywhere  to  show  what  lands 
the  company  intended  to  occupy,  except  in  cases  where  juries 
were  called  out  to  assess  damages  ;  and  then  stakes  were  set  to 
show  what  lands  were  taken. 

Consequently  there  was  nothing  placed  on  the  lands  now  owned 
by  Mrs.  Goddard  to  indicate  the  extent  of  the  defendant's  loca- 
tion, right,  or  claim  under  its  powers,  except  the  single  track 
referred  to,  which  has  never  been  changed  from  its  first  location 
and  through  the  lands  of  the  plaintiff ;  no  additional  track  has 
•ever  been  constructed  on  the  south  side  of  the  original  one. 

Under  the  covenant  and  agreement  of  his  grant,  Longstreth 
erected  a  post  and  rail  fence  on  the  south  side  of  the  road,  the 
whole  length  of  plaintiff's  property,  immediately  after  the  road 
was  finished.  This  fence  was  in  a  straight  line,  and  at  the  place 
where  the  bed  of  the  road  was  above  grade  it  was  close  to  the 
foot  of  the  embankment. 

Up  to  the  time  of  the  Goddard  purchase  this  fence  had  been 
maintained  with  some  changes  in  character  by  Longstreth  and 
his  successors  in  title  in  exactly  the  same  place  as  originally 
located,  save  at  the  west  end,  where  for  a  short  distance  east 
from  the  now  Kedron  Avenue,  along  where  the  railroad  is  at 
grade,  Sketchley  Morton,  a  former  owner,  had  set  the  fence 
bordering  his  lawn  back  from  the  railroad  ten  or  twelve  feet,  for 
the  purpose  of  making  a  road-way  to  his  stable  at  the  easterly 
end  of  his  lawn,  which  after  being  used  several  years  was  aban- 
doned ;  and  the  fence  was  set  out  at  this  point  to  within  a  foot 
or  two  of  its  old  position  by  his  son,  which  position  it  continued 
to  occupy  until  Mrs.  Goddard  ptirchased.  This  part  of  the  fence 
had  been  changed  by  Morton  to  one  of  pickets,  and  Mrs.  God- 
dard replaced  it  with  one  of  iron. 

The  rest  of  the  fence  had  been  changed  by  Morton  to  one  of 
boards,  and  this  she  replaced  with  one  of  wire.  These  new 
fences  were  set  a  foot  or  two  back  from  the  line  of  the  older 
fences  to  prevent  material  falling  from  defendants'  cars  from 
coming  on  to  plaintiffs'  land,  and  have  not  since  been  changed 
in  location. 

After  the  location  of  the '  railroad,  Mr.  Sickles,  the  engineer, 
says  he  had  a  map  prepared,  showing  the  amount  of  land  taken 
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everywhere  between  West  Chester  and  Philadelphia,  and  show- 
ing a  width  of  at  least  twenty-five  feet  at  grade,  and  in  excava- 
tions and  embankments  one  and  a  half  feet  horizontal  to  one  foot 
vertical,  with  two  and  a  half  feet  additional  on  each  side  for  fen- 
cing ;  all  of  which  he  says  was  to  provide  the  necessary  width  for 
a  double  track,  and  for  side  slopes  in  excavation  and  embank- 
ments. Along  the  premises  in  question  he  says  the  additional 
track  was  to  be  on  the  south  side  of  present  track,  which  was 
built  on  the  north  side. 

Two  copies  of  this  map  were  made,  one  a  pocket  map  for  Mr. 
Rutter,  the  then  president  of  the  company,  and  the  other  for  the 
office,  at  which  place  he  left  it.  This  map  was  not  produced  be- 
fore the  master,  nor  was  Mr.  Rutter  called  as  a  witness.  Prior 
to  the  year  1861,  and  during  the  presidency  of  Marshall  B.  Hick- 
man, Mr.  Sickles  says  he  walked  over  the  road  once  with  an 
assistant  engineer,  and  made  some  notes  or  memoranda  in  rela- 
tion to  the  width  taken  for  a  double  track,  which  he  fixed  at 
twenty-five  feet  at  grade,  with  two  and  a  half  feet  each  side  for 
fences,  the  result  of  which  examination  is  contained  in  paper 
marked  "N.Y."  and  attached  to  the  testimony. 

On  Aug.  II,  1873,  the  managers  of  the  company  at  a  stated 
meeting  authorized  the  committee  on  road  to  employ  at  their 
discretion  an  engineer  to  locate  the  line  of  the  road. 

At  a  stated  meeting  of  the  managers,  held  on  June  8,  1874,  the 
superintendent,  under  the  direction  of  the  president,  was  author- 
ized to  purchase  stones  to  mark  the  right  of  way  of  the  company, 
and  have  them  set  as  speedily  as  possible.  By  virtue  of  this 
authority  an  engineer  by  the  name  of  Arnold  Syberg,  an  assist- 
ant of  Mr.  Sickles,  the  original  engineer,  was  employed,  who 
re-run  the  lines  of  the  road,  and  prepared  a  map  of  his  work, 
which  was  marked  "  Map  of  the  West  Chester  &  Philadelphia 
Railroad,  showing  the  different  properties  through  which  the 
same  passes ;  also  the  cuts  and  embankments,  scale  four  hundred 
feet  one  inch,  resurveyed  October,  1873,  February,  1874,  by 
Arnold  Syberg,  C.E.,"  and  filed  in  the  office  of  the  company,  a 
section  of  which  marked  "  D  "  is  attached  to  the  testimony ;  and 
granite  stones  two  and  a  half  feet  long,  and  about  four  and  a  half 
inches  square  were  purchased,  and  placed  at  the  corner  of  each 
property  along  the  line  of  the  railroad. 

At  a  stated  meeting  of  the  managers  of  the  said  company,  held 
on  July  19,  1875,  **The  committee  on  road  reported  specially 
that  in  pursuance  of  a  resolution  of  the  board,  passed  April  11, 
1873,  an  engineer  had  been  employed,  Arnold  Syberg,  who  had 
made  a  complete  survey  of  the  road,  as  originally  located,  and 
filed  his  report,  with  maps  and  plans  of  the  same,  in  the  office  of 
the  company  on  February,  1874;  and  that  the  committee  had 
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since  caused  stones  to  be  set  in  accordance  therewith,  except  at 
Henry  Townsend's  property,  near  Cheyneys,  and  Bernard  Riley's^ 
at  West  Chester,  which  remain  to  be  adjusted,"  which  report 
was  accepted  and  filed.  Two  of  these  stones  were  placed  on  the 
land  now  owned  by  the  plaintiff ;  one  at  the  west  end  near 
Kedron  Avenue,  and  the  other  at  the  east  end  at  the  Amosland 
road.  At  the  west  end  the  stone  was  set  about  two  feet  nearer 
the  track  than  where  the  picket  fence  was  afterwards  placed.  It 
was  put  apparently  in  the  line  of  the  old  post  and  rail  fence, 
about  in  the  line  of  the  telegraph  poles  used  by  the  Western 
Union  and  the  railroad  company,  and  now  stands  three  feet 
out  from  the  iron  fence  which  took  the  place  of  the  pickets. 

At  the  east  end  the  stone  would  appear  to  have  been  set  about 
two  feet  farther  away  from  the  track  than  the  board  fence  was, 
as  the  stone  is  now  exactly  in  the  line  of  the  wire  fence  which 
was  set  two  feet  farther  into  the  field  than  the  board  fence  stood. 

Similar  stones  were  placed  on  the  north  side  of  the  track  op- 
posite the  two  on  the  south  side.  The  distance  between  the  two- 
at  the  west  end  of  Mrs.  Goddard's  line  is  about  thirty-three  feet ; 
the  distance  between  the  two  at  the  east  end  of  line  has  not  been 
given.  Pending  negotiations  for  the  land.  Dr.  Goddard  visited 
the  premises  in  the  interest  of  his  wife,  and  observed  the  fences  ; 
but  he  is  not  clear  as  to  whether  he  then  observed  the  stones. 
There  was  nothing  on  the  ground  or  on  record  to  call  his  atten- 
tion to  any  rights  of"  the  railroad  company  beyond  what  it  was 
then  enjoying  ;  and  no  notice  of  any  such  rights  was  ever  given 
to  himself  or  wife  in  any  way,  nor  to  any  predecessor  in  title,  so 
far  as  shown. 

The  railroad  company  now  proposes  to  lay  an  additional  track 
through  the  land,  south  of  the  existing  track,  and  for  this  pur- 
pose is  taking  a  strip  of  ground  about  600  feet  in  length,  12^ 
feet  at  its  greatest  width,  and  of  an  average  width  of  6^  feet 
on  the  Goddard  side  of  the  road,  all  of  which  lies  south  of  Mrs. 
Goddard's  present  fence,  as  shown  on  plot  prepared  and  exhibited 
by  Mr.  Lodge,  the  superintendent  of  the  road,  marked  "  G,"  and 
attached  to  the  testimony.  This  ground  is  necessary  to  enable 
the  company  to  construct  a  double  track,  which  for  a  road  of 
ordinary  gauge  requires  31  feet  3  inches  in  width  at  grade. 

The  width  of  the  road  proposed  does  not  at  any  point  exceed 
60  feet  from  the  bottom  of.  north  slope  to  the  bottom  of  south 
slope,  and  involves  filling  and  the  making  of  an  embankment  of 
8  feet  at  its  highest  point,  the  bank  of  which,  according  to  the 
general  rule,  should  be  i^  feet  horizontal,  to  i  foot  vertical. 
It  is  to  prevent  the  construction  of  the  additional  track  as  pro- 
posed, through  and  over  the  lands  of  Mrs.  Goddard,  without  the 
damages  therefor  being  first   assessed   and  paid,  or  sufficient 
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security  given   for  the  same,  that   the   present   bill   has   been 
filed. 

The  defendant  sets  up,  that  in  laying  the  additional  track,  it  is 
simply  exercising  its  lawful  right  so  to  do,  under  and  by  virtue 
of  the  agreement  with  William  C.  Longstreth,  made  at  the  time 
the  road  was  constructed  through  his  land ;  that  the  agreement 
gave  the  company  sufficient  land  for  a  double  track,  and  that  it 
was  at  that  time  so  located,  determined,  and  designated  by  the 
company's  engineer. 

Such  being  the  facts,  the  issue  between  the  parties  is  limited 
to  a  very  narrow  one,  and  is  all  involved  in  the  single  question, 

What  land  did  the  company  take  at  the  time  of  the 
fo/deciiik>B?      original  location  of  the  road  ?     If  it  then  located  and 

took  sixty  feet  or  more  in  width,  or  sufficient  land  for 
a  double  track,  it  can  claim  it  now.  Its  rights  were  then  fixed, 
and  no  power  could  abridge  them. 

Having  been  declared  a  public  highway  By  the  eighteenth 
section  of  the  General  Railroad  Act  of  Feb.  lo,  1849,  its  rights 
could  not  be  encroached  upon  by  any  adverse  holding,  as  in 
Pennsylvania  the  statute  will  not  run  agamst  the  public. 

For  the  same  reason  it  is  beyond  the  power  of  the  company 
to  dispose  of  any  of  its  franchises  in  any  way,  and  thus  limit  the 
public  in  the  use  of  any  rights  it  had  once  acquired. 

This  being  the  case,  the  rules  of  law  as  to  adverse  holding, 
notice  of  easement,  and  the  protection  of  the  recording  Acts, 
which  were  invoked  by  the  plaintiff,  and  which  would  apply  as 
between  individuals,  or  between  an  individual  and  ordinary  cor- 
porations, are  not  applicable  here. 

If  they  were,  the  case  would  be  with  the  plaintiff  on  all  these 
points.  The  defendant's  rights  being  therefore  protected  from 
infringement,  it  is  only  necessary  to  ascertain  what  those  rights 
are ;  and  this  depends  on  the  question  before  stated.  What  land 
did  the  Company  take  in  the  original  location } 

The  plaintiffs  claim  that  it  took  no  land  beyond  the  present 
fence  on  the  south  side  of  road,  while  the  defendants  claim  that 
it  took  a  strip  sixty  feet  in  width,  which  would  extend  beyond 
the  fence.  The  Longstreth  grant  is  mdefinite  as  to  width,  and 
in  this  respect  throws  no  light  on  the  question. 

Its  solution  can  only  be  had  by  an  inquiry  into  the  acts  of 
the  railroad  company,  and  those  01  the  successive  owners  of  the 
land  from  Longstreth  down. 

Let  us  first  look  at  the  powers  of  the  company  in  respect  to 
Powers  of  com-  the  taking  of  land  for  its  purposes.  By  sect.  1 1 
panjastouk-  of  the  Act  of  April  II,  1848,  the  president  and 
ing  land.  managers  of  the  company  had  the  power  to  survey, 

lay  down,  ascertain,  make,  and  fix  such  route  as  they  deemed 
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•expedient  for  their  road,  with  as  many  tracks  as  they  deemed 
necessary. 

By  sect.  lo  of  the  General  Railroad  Law  of  Feb.  lo,  1849, 
companies  were  given  the  power  to  take  such  land  as  the  presi- 
dent and  directors  might  deem  expedient,  not  exceeding  sixty 
feet  in  width,  except  in  the  neighborhood  of  deep  cuttings  or 
high  embankments,  etc. 

By  the  Longstreth  grant  in  1852,  the  company  had  the  right 
to  take  as  much  land  as  might  be  necessary  for  the  construction, 
opening,  and  use  of  said  road. 

The  Act  of  1849  did  not  certainly  repeal  .that  part  of  the  Act 
of  1848  which  permitted  this  company  to  take  land  without 
restriction;  but  if  it  did,  the  Longstreth  grant  revived  its 
powers,  and  the  eff ecf  as  to  the  company  was  the  same  as  though 
there  had  been  no  repeal.  It  is  doubtful,  however,  whether 
sect.  10  of  the  Act  of  1849  applies  to  this  company.  A 
reading  of  the  Act  shows  that  some  of  the  sections  apply  to 
companies  incorporated  before  its  passage,  and  some  to  com- 
panies incorporated  afterwards.  Sect.  10  would  seem  to  apply 
■only  to  those  incorporated  afterward ;  and  if  so,  all  question  as 
to  the  Act  of  1848  is  removed. 

We  find,  therefore,  that  both  under  the  Act  of  1848  and  under 
the  Longstreth  grant,  the  company  had  the  power  to  take  as 
much  land  as  was  deemed  necessary  for  its  purposes,  with- 
out restriction  except  as  to  its  necessities.  The  defendants 
invoke  the  Act  of  1849  in  their  behalf,  and  claim  that  because 
it  gave  them  the  power  to  take  land  up  to  sixty  feet  in  width, 
and  because  it  was  in  existence  at  the  time  the  road  was 
commenced,  the  presumptions  are,  that  the  full  sixty  feet  was 
taken. 

If,  as  before  stated,  that  part  of  the  Act  of  1849  did  not  apply 
to  this  company,  it  will  be  readily  granted  that  no  such  presump- 
tion could  arise. 

Assuming,  however,  that  the  Act  did  apply,  and  that  the  pre- 
sumption is  that  sixty  feet  in  width  was  taken,  it  would  not  be 
conclusive  of  the  fact ;  for  such  presumption  may  be  removed  by 
evidence  of  actual  possession  taken  of  less  ground. 

Pa.  Canal  Co.  v.  Harris,  12  W.  N.  C.  435. 

While  it  is  true  that  the  company  had  power  under  the  Act 
of  1848  to  take  such  land  as  it  needed,  yet  it  does  not  follow 
that  the  title  to  such  as  was  taken  was  grounded  upon  the  Act 
of  Assembly.  Had  the  company  entered  and  appropriated  the 
land  under  the  law,  and  then  obtained  a  release  of  damages 
therefor,  its  title  would  have  been  grounded  as  stated  ;  but 
it  did  not.  It  purchased  the  right  of  way  of  Mr.  Longstreth 
for*a  consideration ;  and  in  his   grant  he  further  released  the 
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company  from  any  damages  to  his  other  land  outside  of  the  right 
of  way  by  reason  of  the  surveying,  locating,  or  constructing  of 
the  road.  Whatever  rights,  then,  the  company  had  or  exercised 
were  grounded  upon  the  Longstreth  grant. 

The  power  of  location  which  the  company  thus  had,  whether 
under  the  law  or  under  the  grant,  belonged  to  it  exclusively.  It 
was  a  right  which  it  was  bound  to  exercise  in  the  beginning,  so 
that  its  claims  might  be  fixed;  and  the  exercise  of  this  right 
was  a  binding  expression  of  its  needs  and  an  exhaustion  of  its 
powers. 

In  making  this  location,  the  company  was  not  confined  to  the 
present  needs  of  its  business,  but  might  properly  provide  for 
the  future  requirements  of  a  more  extensive  traffic.  WTiat  it 
needed,  however,  in  the  future,  was  in  the  first  instance  to  be 
designated,  fixed,  and  determined.  See  N.  Y.  &  E. .  R.  Co.  v. 
Young,  33  Pa.  182 ;  Wirth  v.  Phila.  City  Pass.  R.  Co.,  2  N.  W.  C. 
650 ;  Kraut's  App.  71  Pa.  64 ;  Lodge  v.  Phila.,  etc.,  R.  Co.,  8 
Phila.  345. 

In  the  exercise  of  its  powers  the  company  entered  upon  the 
land  of  Mr.  Longstreth.     No  sketch,  plot,  or  record  of  the  land 

proposed  to  be  taken  was  made  ;  and  no  marks  were 
^^j^^  J  put  upon  the  ground,  except  a  road-bed  over  which, 
■•lotoMBce  extending  to  Philadelphia  on  one  side,  and  to  West 
of  fence.  Chester  on  the  other,  was  laid  a  single  track ;  and 

immediately  thereafter  Mr.  Longstreth,  who  owned 
on  both  sides,  erected  a  post  and  rail  fence  along  the  whole  line 
through  his  property  in  pursuance  of  his  agreement ;  that  on  the 
Goddard  side  being  close  up  to  the  foot  of  the  embankment,  at 
the  place  where  the  road  was  above  grade.  In  the  absence  of 
marks  to  show  that  the  company  had  located  a  road  wider  than 
that  enclosed  between  the  fences,  or  of  any  evidence  of  a  larger 
right  of  claim,  there  is  nothing  to  show  that  the  fence  thus  set 
up  was  not  acquiesced  in  by  both  parties,  as  marking  the  land 
which  the  company  had  taken  and  located  under  its  powers  ;  and 
if  so,  every  post  became  a  landmark  between  them.  Allen  v, 
Mayer,  I  Del.  Co.  Rep.  49. 

During  the  occupancy  of  Sketchley  Morton,  he  made  a 
material  change  in  the  character  of  the  fences,  consisting  of 
the  entire  removal  of  the  posts  and  rails,  and  erecting  in  their 
stead,  from  the  east  end,  along  the  disputed  territory,  a  board 
fence,  and  for  the  rest  of  the  distance  westward,  a  picket  fence. 
No  objection  appears  to  have  been  made  to  this  change  by  the 
company ;  and  its  silence  may  be  accepted  as  another  evidence 
that  the  fences  were  considered  to  enclose  all  that  the  company 
had  in  the  first  instance  taken,  or  to  which  it  had  any  claim  or 
right.     The  next  step  was  one  taken  by  the  company  while  the 
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Goddard  property  was  still  in  the  ownership  and  possession  of 
Sketchley  Morton. 

It  was  done  by  the  company,  of  its  own  motion,  '"••■*«p» 
without  the  knowledge  of,  or  consultation  with,  those  ^JlJJIiay.*** 
who  were  likely  to  be  affected ;  and  was  in  its  nature  Their  effect, 
both  active  and  aggressive. 

This  step  was  the  relocation  of  the  line  of  the  road,  and  the 
setting  of  stones  to  mark  the  right  of  way.  Its  purposes  are 
fully  set  out.  It  was  ordered  and  confirmed  by  the  proper 
authority,  and  admits  of  but  one  conclusion ;  and  that  is,  that  it 
was  for  the  purpose  of  ascertaining  and  marking,  by  enduring 
monuments,  the  land  which  the  company  had  originally  taken 
for  its  purposes. 

The  first  action  on  Aug.  ii,  1873,  was  an  authorization  of  the 
relocation  of  the  line  of  the  road,  which  was  done  by  Mr.  Syberg, 
who  re-run  the  line  in  October,  1873,  and  February,  1874. 

Then  came,  on  June  8,  1874,  a  direction  to  the  superintendent 
to  purchase  stones  to  mark  the  right  of  way  of  the  company, 
and  to  have  them  set  as  speedily  as  possible ;  following  which,  on 
July  19,  1875,  came  the  report  of  the  committee  on  road,  stating 
that  in  pursuance  of  the  resolution  of  April  1 1,  1873,  Mr.  Syberg, 
an  engineer,  had  made  a  complete  survey  of  the  road,  as  origi- 
nally located,  and  that  the  committee  had  since  caused  stones  to 
be  set  in  accordance  therewith,  which  report  was  accepted ;  the 
stones  on  the  Goddard  property  having  been  set  as  before  found. 
Where  Mr.  Syberg  procured  his  data  from  which  he  re-run  the 
lines  does  not  appear.  He  does  not  seem  to  have  followed  the 
memoranda  made  by  Mr.  Sickles,  prior  to  1861,  in  which  twenty- 
five  feet  at  grade  is  fixed  as  the  ground  taken ;  for  at  the  west 
end  of  the  Goddard  property,  where  the  road  is  at  grade,  and 
where  we  find  stones  set  on  opposite  sides,  the  distance  between 
is  ascertained  to  be  about  thirty-three  feet. 

He  seems  to  have  accepted  the  fence  at  the  west  end  as  the 
boundary,  as  the  stones  there  were  set  directly  in  its  line ;  at 
the  east  end  the  stone  was  set  some  two  feet  two  inches  farther 
into  the  field. 

Looking  back  over  the  facts  of  the  case,  we  find  in  the  original 
location  and  fencing,  the  change  in  the  character  of  the  fences 
by  Morton,  the  relocation  and  setting  of  the  stones  by  the  Com- 
pany, and  the  resetting  and  change  in  the  character  of  the  fence 
by  Mrs.  Goddard,  four  distinct,  unequivocal,  and  consistent  acts, 
all  pointing  in  the  same  direction,  and  demonstrating  that  the 
land  originally  taken  by  the  company  did  not  extend  beyond 
the  line  of  these  stones,  to  which  at  the  east  end,  and  back  of 
which  at  the  west  end,  about  three  feet,  Mrs.  Goddard  has  set 
her  wire  and  iron  fences. 
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There  is  only  one  thing  that  militates  against  this  view.'  At 
the  commencement  of  the  road,  the  president  and  engineer  seem 

to  have  had  an  idea  that  at  some  future  time  an 
prMJdeiittiiat  additional  track  might  be  laid  ;  and  in  1853  they  re- 
«roBBd  had  ported  to  the  board  that  ground  had  been  secured  of 
been  secDred  sufficient  width  for  a  double-track  road,  twenty-five 
trick!""*         ^^^^  wide  at  grade,  with  the  requisite  side  slopes  at 

excavations  and  embankments.  No  doubt  they  so 
believed,  and  it  may  be  possible  that  in  some  instance  they  could 
produce  the  evidence  of  what  they  said.  Has  this  report  any 
value  as  evidence } 

Mr.  Sickles,  the  engineer,  says  that  he  did  not  personally  make 
any  settlement  of  rights  of  way ;  and  that  his  statement  in  the 
report,  as  to  what  had  been  secured  in  width  in  the  making  of 
such  settlements,  was  based  on  what  Mr.  Rutter,  the  president, 
had  told  him. 

Mr.  Rutter  is  still  living  and  within  reach,  but  was  not  called 
before  the  master  to  show  upon  what  ground  he  based  his  state- 
ments in  the  report. 

Mr.  Sickles's  statement  is  wholly  valueless ;  and  the  one  made 
ty  Mr.  Rutter  was  ex  parley  was  made  after  the  act,  was  against 
the  facts  as  they  now  appear ;  and,  being  without  proof  or  notice 
to  Longstreth  or  his  successors  in  title,  it  is  of  no  binding  effect 
upon  any  one. 

The  map  which  Mr.  Sickles  says  he  made  of  the  location  of 

the  road,  and  the  notes  or  memoranda  which  he  made  prior  to 

1 86 1,  when  he  walked  over  the  road  with  an  assistant  engineer, 

are  subject  to  the  same  objection  as  is  made  to  his  statement  in 

the  report. 

The  map,  so  far  as  this  case  is  concerned,  was  necessarily 
made  upon  information  coming  from  the  same  source.  In 
neither  case  does  it  appear  that  he  acted  from  personal  knowl- 
edge, or  upon  information  obtained  froni  original  sources. 

He  simply  put  into  form  what  he  assumed  had  been  done.  As 
against  the  established  facts  of  the  case,  none  of  these  matters 
can  have  any  weight ;  and  the  fact  remains  as  before  found. 

It  follows,  therefore,  that  the  plaintiffs  are  entitled  to  the  re- 
lief prayed  for ;  and  the  master  is  of  opinion,  (i),  that  the  plaintiffs 

should  have  a  decree  restricting  the  Philadelphia  & 
IJin""*"'  Baltimore  Central  Railroad  Company,  and  the  Phila- 
delphia, Wilmington,  &  Baltimore  Railroad  Company, 
defendants,  and  the  agents,  servants,  and  persons  in  their  em- 
ploy, from  entering  on  or  occupying  the  said  real  estate  or  any 
part  thereof,  and  from  depositing  stone,  earth,  or  other  material 
thereon,  outside  or  beyond  the  present  enclosed  limit  of  the  road- 
bed of  the  said  defendants ;  and  also  from  erecting  or  construct- 
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ing  or  widening  said  road-bed  thereon,  until  security  be  given  or 
damages  assessed  or  secured  as  required  by  law  ;  (2),  that  the  said 
defendants  shall  be  decreed  ta  pay  the  costs  of  this  suit. 

To  this  report,  exceptions  were  filed  by  the  West  Chester  & 
Philadelphia  Railroad  Company,  defendant ;  but  the  court  over- 
ruled the  exceptions,  confirmed  the  report,  and  entered  a  decree 
in  accordance  therewith  ;  and  this  was  the  subject,  of  the  assign- 
mejits  of  error, 
John  J,  Pinkerton  for  appellants. 

George  E,  Darlington  3.nd  John  G.Johnson  for  appellees. 

■ 

Per  Curiam. — The  report  of  the  learned  master  in  this  case  is 
unexceptional,  and  for  the  reasons  which  he  has  given  we  affirm 
the  decree  of  the  court  below. 

The  decree  is  affirmed,  and  the  appealed  dismissed,  at  the 
costs  of  appellants. 

No  Inference  of  Additional  Width  can  be  drawn  from  Fact  that  Double 
Tracl(8  are  authorizeda  — In  repetition  of  Shoenberger,  25  Am.  &  £ng.  R.  R. 
Cas.  177. 


Central  Branch  Union  Pacific  R.  Co. 

V. 

Andrews  et  aL 

{Kansas  Supreme  Court,  yan,  7,  1888.) 

Eminent  Domain.  —  Admissibility  of  Statements  as  to  Value  of  Propertyt 
—  In  an  action  against  a  railroad  company  for  damages  caused  to  abutting 

Croperty  by  the  laying  of  its  tracks  through  an  alley,  the  statements  introduced 
y  defendant  of  the  ^ue  of  said  property,  made  about  the  time  of  its  appro- 
priation, by  the  party  whose  administrator  brings  the  action,  are  admissible. 

Error  to  District  Court,  Atchison  County;  W.  D.  Webb, 
Special  Judge. 

Rehearing  Railroad  Co.  v.  Andrews,  30  Am.  &  Eng.  R.  R. 
Cas.  352.  This  action  was  begun  in  the  court  below  by  R.  S. 
Andrews,  in  his  lifetime,  in  1878,  to  recover  damages  from  the 
railroad  company  for  ihjury  caused  by  the  laying  of  its  tracks 
through  an  alley  to  his  property  abutting  thereon.  This  is  the 
fifth  time  that  it  has  been  in  this  court.     26  Kan.  702 ;  s.  c, 
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5  Am.  &  Eng.  R.  R.  Cas.  370 ;  30  Kan.  590 ;  s.  c,  14  Am.  & 
Eng.  R.  R.  Cas.  248;  34  Kan.  564;  9  Pac.  Rep.  213. 

B,  P,  Waggener  for  plaintiff  in  error. 

Hudson  Tufts  for  defendant  in  error. 

Per  Curiam.  —  With  the  declarations  of  the  law,  as  stated  in 
the  syllabus  filed  with  the  original  opinion  filed  in  this  case,  we 
are  fully  satisfied.  A  re-examination  of  the  record,  however, 
convinces  us  that  the  trial  court  committed  material  error  in  refus- 
ing to  permit  the  witness  Challiss  to  testify  as  to  the  admissions 
made  by  Mr.  "Andrews,  in  his  lifetime,  as  to  the  value  of  the  lots 
in  controversy.  The  alley  back  of  his  lots  was  appropriated  by 
the  railroad  company  about  Aug.  i,  1887.  There  is  evidence 
tending  to  show  that  there  were  brick  houses  upon  the  lots  at 
the  time  of  the  appropriation  of  the  alley.  There  is,  however, 
no  positive  evidence  in  the  record  as  to  the  time  the  houses  were 
built.     Mr.  Challiss  was  asked  :  — 

"  Q,  State  if  you  had  a  conversation  with  Mr.  Andrews,  in  his 
lifetime,  in  regard  to  this  property }    A,  Yes,  sir. 

*'  Q,  About  when }  A,  I  could  not  state.  I  guess  it  was 
before  1880.  I  won't  say  positively.  It  was  just  about  the  time 
he  commenced  building  the  brick  house  which  is  on  the  property. 

**  Q,  Did  you  say  1880.?     A.  1  would  not  be  positive. 

"  Q,  You  locate  it  with  reference  to  the  time  he  commenced 
building  the  brick  house }    A.  Yes,  sir. 

"  Q,  Now  state  what  that  conversation  was,  if  at  all,  to  the 
market  value  of  the  property.  [Objected  to  by  the  plaintiff; 
objection  sustained  ;  defendant  excepting.] 

"  Mr.  Waggener.  —  We  now  offer  to  prove  by  the  witness  the 
market  value  of  that  property  as  placed  on  it  by  R.  S.  Andrews, 
in  his  lifetime,  about  the  time  of  the  construction  of  the  brick 
building,  and  shortly  previous  to  the  .laying  down  of  the  track  in 
the  alley.  [Objected  to  by  the  plaintiff;  objection  sustained; 
defendant  excepting.] 

"  By  Mr.  Waggener,  —  We  offer  to  prove  by  witness  that 
shortly  before  the  commencement  of  this  action,  and  after  the 
track  was  laid  down  in  the  alley,  that  he  had  a  conversation  with 
R.  S.  Andrews  with  reference  to  this  property,  and  that  Andrews 
then  placed  a  valuation  on  the  same.  [Objected  to  by  plaintiff 
as  incompetent,  and  not  being  proper  practice.] 

''By  the  Court,  —  I  think  it  is  proper  practice  to  make  the  offer 
in  this  way;  but  I  think  the  evidence  is  incompetent,  and  I  will 
sustain  the  objection  for  that  reason.  [Defendant  duly  ex- 
cepting.] 

"  Q,  State  if  you  had  a  conversation  with  Andrews  about  this 
property.  A.  Yes,  sir ;  after  I  came  back  from  New  York  to 
remain  here.     I  haven't  been  away  from  here  since  1878. 
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**  Q.  State  what  that  conversation  was,  and  what  R.  S.  Andrews 
stated  to  you  about  this  property.  [Objected  to  by  plaintiff ; 
sustained  ;  defendant  duly  excepting.] 

"  Q,  Were  you  in  this  city  in  1876  ?  A,  Yes,  sir ;  I  was  away 
for  a  year  and  a  half  (1875  and  1876),  in  1876  up  to  September, 
1876." 

This  action  was  originally  commenced  Sept.  13,  1878.  It  ap- 
pears from  the  foregoing  that  the  statements  sought  to  be  intro- 
duced were  not  only  competent,  but  were  material  and  important ; 
therefore  the  judgment  of  the  District  Court  should  be  reversed. 

Admitsiont  of  Owner  at  to  Value  of  Land  taken.  —  See  Central  Branch 
Union  Pac.  R.  Co.  v.  Andrews,  and  note,  30  Am.  &  £ng.  R.  R.  Cas.  352-355. 


Covington  Short-Route  Transfer  R.  Co. 

V. 

PlEL. 

(fCentucky  Court  of  Appeals,  May  24,  1888.) 

Eminent  Domain.  —  Compensation  to  Owner. —  Kentucky  Constitution!  — 
Under  the  Constitution  of  Kentucky,  art.  13,  sect.  14,  providing  that  "no 
man's  property  shall  be  taken  or  applied  to  public  use  without  the  consent  of 
his  representatives,  and  without  just  compensation  being  previously  made  to 
him,"  a  railroad  company  is  not  entitled  to  take  possession  of  premises  sought 
to  be  condemned  upon  execution  by  it  to  the  owner  of  a  bond,  with  surety 
with  double  the  amount  of  damages  assessed,  conditioned  to  perform  the 
judgment  of  the  court,  or  any  other  court  to  which  the  case  may  be  appealed ; 
and  an  Act  of  the  Legislature  authorizing  it  to  take  possession  of  the  land  upon 
complying  with  these  conditions  is  unconstitutional  and  void. 

Same.  —  Elements  of  Damage.  —  When  estimating  the  damages  to  be 
awarded  to  a  person  whose  home  and  place  of  business  ^ad  been  condemned 
for  a  right  of  way  by  a  railroad  company,  the  jury  may  take  into  considera- 
tion the  inconvenience  and  loss  resulting  to  the  owner  from  being  deprived 
of  his  home  and  established  place  of  business. 

Same.  —  When  Verdict  will  not  be  set  aside  as  Excessive.  —  In  proceedings 
to  condemn  land  for  a  right  of  way  for  a  railroad  company,  where  there  have 
been  three  verdicts  fixing  the  damages  at  $7,750,  $8,000,  and  $8,250  respec- 
tively, the  final  verdict  will  not  be  disturbed  in  the  absence  of  any  evidence 
to  show  that  either  finding  was  excessive. 

Appeal  from  Circuit  Court,  Kenton  County. 
Proceedings  instituted  by  the  Covington  Short-Route  Transfer 
Railway  Company  against   Christian  Piel  to  condemn  certain 
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property  for  a  right  of  way.       From   the  verdict  of  the  jury 
assessing  the  damages  plaintiff  appealed. 

Hallam  &  Myers  for  appellant. 

William  Goebel  for  appellee. 

Pryor,  C.  J.  —  This  proceeding  was  had  on  the  application  of 
the  appellant,  the   Covington    Short-Route    Transfer   Railway 

Company,  asking  for  the  appointment  of  commis- 
^  '  sioners  to  assess  the  damages  resulting  from  the 
condemnation  of  appellee's  house  and  lot  in  the  city  of  Covington 
for  railway  purposes.  The  commissioners  appointed  proceeded 
to  value  the  property  under  the  Act  approved  April  ii,  1882,  and 
assessed  the  damages  at  $7,750,  and,  each  party  excepting  to 
their  award,  a  jury  was  impanelled  in  the  county  court,  and  a 
verdict  rendered  in  favor  of  the  appellee  for  $8,000.  The  case 
was  then  carried  by  an  appeal  to  the  Circuit  Court,  and  a  verdict 
rendered  for  $8,250,  and  is  now  in  this  court  on  an  appeal  from 
the  Circuit  Court.  The  appellant,  the  railway  company,  declining 
to  pay  or  tender  the  amount  of  the  judgment  because  it  regarded 
the  sum  allowed  as  expessive,  executed  a  bond,  with  security,  to 
the  appellee,  in  accordance  with  the  seventh  section  of  the  Act  of 
April  II,  1882,  for  double  the  amount  of  the  damages  assessed, 
conditioned  to  perform  the  judgment  of  thp  Circuit  Court,  or  that 
of  any  court  to  which  the  case  might  thereafter  be  appealed,  and 
on  motion  was  awarded  a  writ  of  possession.  The  seventh  section 
of  the  Act  is  as  follows  :  "  Upon  the  confirmation  of  the  report  of 
the  commissioners  by  the  county  court,  or  the  assessment 
of  damages  by  said  court  as  herein  provided,  and  the  payment  or 
tender  to  the  owners  of  the  amount  due  as  shown  by  the  report 
of  the  commissioners  when  confirmed,  or  as  shown  by  the 
judgment  of  the  county  court  when  the  damages  are  assessed  by 
said  court,  and  all  costs  adjudged  to  the  owner,  the  railroad  com- 
pany shall  be  entitled  to  take  possession  of  said  land  or  material, 
and  to  use  and  control  the  same  for  the  purpose  for  which  it  was- 
condemned,  as  fully  as  if  the  title  had  been  conveyed  to  it.  But 
when  an  appeal  shall  be  taken  from  the  judgment  of  the  county 
court  by  the  railroad  company,  it  shall  not  be  entitled  to  take 
possession  of  the  land  or  material  condemned  unless  it  shall 
execute  to  the  owner  a  bond,  with  surety,  to  be  approved  by  the 
county  court,  in  double  the  amount  or  the  damages  assessed, 
conditioned  to  perform  the  judgment  of  said  court,  and  of  any 
court  to  which  the  case  may  thereafter  be  appealed,  which  bond 
shall  be  filed  with  the  papers  in  the  case."  Gen.  St.  1887,  c.  18. 
When  the  case  reached  this  court  the  appellee  prayed  a  cross- 
appeal ;  and  although  a  bond  had  been  executed  by  the  railway 
company,  as  provided  by  the  seventh  section  of  the  Act  of  1882^ 
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was  permitted  by  this  court  to  execute  a  supersedeas  bond,  having 
the  effect  to  stay  the  writ  of  possession  until  the  case  was 
disposed  of  on  the  appeal. 

The  right  of  the  appellee  to  a  supersedeas  on  his  cross-appeal  is 
one  of  the  questions  raised,  and  to  be  disposed  of  on  the  final 
hearing.     It  is  insisted  by  the  appellee  that  so  much 
of  the  seventh  section  of  the  Act  of  April  ii,  1882,  '''"•«>■»*»-• 

•^     ^v  -1  *.     -.    1  •  r    tiitlOB«l  q«ei- 

as  permits  the  railway  company  to  take  possession  of  tion. 
his  property,  and  apply  it  to  the  use  of  the  company, 
upon  the  execution  of  a  bond  of  indemnity  only,  is  in  violation  of 
sect.  14,  art.  13,  of  the  Constitution,  providing  that  "no  man's 
property  shall  be  taken  or  applied  to  public  use  without  the  con- 
sent of  his  representatives,  and  without  just  compensation  being 
previously  made  to  him."     While  the  statute  does  not,  in  express 
terms,  deny  to  the  owner  the  right  to  supersede  the  judgment  in 
a  case  like  this,  it  provides  that  the  corporation,  when  taking  the 
appeal,  may  take  possession  of  the  property  upon  executing  a 
bond  to  the  owner  in  double  the  amount  of  the  damages  assessed, 
excluding  necessarily  his  right   to  prevent  the  public  use  by 
superseding  the  judgment,  and  thereby  delay  the  progress  of  the 
work  until  the  end  of  the  litigation.     This  seventh  section  gives 
the  right  of- entry  upon  the  payment  or  tender  of  the  money 
to  the  owner  when  the  company  proposes  to  abide  by  the  judg- 
ment, and  to  afford  the  company  a  remedy  by  an  appeal  when  it 
may  deem  the  award  of  damages  ^excessive.     It  further  provides 
the  execution  of  a  bond,  with  surety,  that  the  owner  is  compelled 
to  accept  if  approved  by  the  court,  with  the  right  to  the  company, 
after  its  execution,  to  enter  and  apply  the  property  to  its  use. 
This  latter  provision  of  that  section,  the  appellee  maintains,  is 
unconstitutional ;  and,  if  so,  there  is  no  reason  why  the  super- 
sedeas should  have  been  withheld  by  this  court.     It 
is  essential,  in  taking  private  property  for  public  use,  J|jj^*"[j[t|j*^ 
that  compensation  should  first  be  made.  "It  is,"  says  be  made 
Mr.  Mills,  "  in  the  nature  of  a  compulsory  purchase  before  prop- 
of  the  property  of  a  citizen  for  the  purpose  of  applying  !!*^  *"  **^*"' 
it  to  a  public  use;"  and  whether  the  corporation  de-  gtiutloBaL^" 
siring  that  use  can  have  the  property  valued,  dnd 
then  take  it  from  the   possession  of  the   owner  by  executing 
a  bond  that  may  have  the  effect  to  reduce  the  value,  and  at  the 
same  time  compelling  the  owner  to  risk  the  solvency  of  the 
parties  to  the  obligation,  is  the  question  presented  here.     In 
considering  this  question,  no  reported  case  is  to  be  found  in  this 
State  where  a  private  corporation  has  appropriated  the  property 
of  the  citizen  to  its  use  upon  the  execution  of  a  bond  containing 
a  mere  promise  to  pay  the  damages  sustained,  at  the  end  of  a 
litigation  by  which  the  value  of  the  property  is  to  be  determined. 

33  A.  &  E.  R.  Cas.  — 14. 
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This  court  has  held,  in  more,  than  one  case  whare  prqperty  was 
condemned  for  the  benefit  of  the  municipality  or  for  county  pur- 
poses, that,  if  the  owner  was  made  secure  by  the  execution  of  a 
bond  with  surety,  it  was  such  a  compensation  as  was  contemplated 
by  the  Constitution.  In  the  case  of  Gashweler's  heirs  v.  Mcllvoy, 
I  A.  K.  Marsh.  84,  the  damages  were  secured  by  a  direction  to 
pay  the  sum  allowed  out  of  the  county  levy ;  in  the  case  of  Jack- 
son V,  Winn,  4  Litt.  325,  the  property  was  taken  for  an  incorpo- 
rated town;  and  in  Duncan  v.  City  of  Louisville,  8  Bush,  98, 
the  mayor  was  authorized  to  sell  bonds  to  pay  the  value  of  the 
property  condemned.  There  is  a  distinction  recognized  by  many 
authorities  between  a  taking  by  a  municipal  subdivision  of  the 
State  and  a  taking  by  a  private  x:orporation.  The  reason  given 
is,  that  in  the  one  case  the  owner  m^y  resort  to  the  public 
treasury  of  the  State  or  the  municipal  government  for  his  money, 
with  the  power  in  the  State,  if  the  treasury  should  be  empty,  to 
coerce,  by  taxation,  a  sum  sufficient  to  make  the  compensation ; 
while,  as  to  a  private  corporation,  the  owner  is  compelled  to  risk 
the  solvency  of  the  parties  to  the  bond,  with  no  other  remedy  for 
the  value  of  his  property  taken  than  a  suit  at  law. in  the  event  of 
their  failure  to  pay.  This  early  doctrine,  "  that  compensation  need 
not  precede  the  taking,"  was  established,  says  Mr.  Mills  in  bis 
works  on  "  Eminent  Domain,"  for  the  reason  that  the  property 
was  taken  mainly  for  the  State,  and  the  payment  to  be  made  out 
of  public  treasury.  Whether  or  not  this  reason  controlled  the 
decisions  of  this  court  in  the  earlier  -cases  is  not  now  necessary 
to  inquire ;  for  it  is  manifest  that  a  mere  security  in  the  bond  of 
a  corporation  cannot  be  regarded  as  just  compensation  previously 
made  the  owner,  within  the  spirit  and  meaning  of  the  bill  of 
rights.  That  the  citizen  would  be  more  likely  to  receive  com- 
pensation from  the  State  out  of  an  abundant  treasury,  and  by 
reason  of  its  power  to  enforce  payment  by  exactions  from  its 
citizens  in  the  form  of  taxation,  than  from  a  private  corporation 
owning  its  corporate  property,  or  the  individual  security  given  by 
it,  will  be  readily  conceded ;  but  in  what  manner  this  protects 
the  citizen  who  has  been  deprived  of  his  property  in  his  consti- 
tutional rights  it  is  difficult  to  comprehend.  The  security  may 
be  more  ample  in  the  one  case  than  in  the  other,  and  still  his 
right  of  property  has  been  destroyed  in  its  appropriation  to  a 
public  use  without  just  compensation  previously  made ;  and  all 
that  is  left  him,  whether  due  by  the  municipality,  county,  or  cor- 
poration, is  the  right,  if  a  voluntary  payment  is  not  made  at  the 
end  of  the  litigation,  to  take  coercive  measures  for  the  recovery 
of  the  value  of  his  property,  to  which  he  was  clearly  entitled,  from 
the  municipality  or  the  private  corporation  before  either  could 
use  it  for  public  purposes.     Viewed  in  any  aspect  of  the  case. 
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whether  taken  by  the  sovereign  or  by  the  corporation  under 
Sovereign  authority,  it  is  a  destruction  of  the  constitutional 
guaranty  for  the  protection  of  private  property  to  appropriate  it, 
without  the  consent  of  the  owner,  to  a  public  use,  without  first 
making  compensation .  to  him  in  money  for  the  value  of  the 
property  of  which  he  has  been  deprived.  We  are  aware  that,  in 
the  condcmnatian  of  private  property  for  the  construction  of 
railroads,  serious  injury  might  often  result  to  the  public  by  a 
delay  in  the  progress  of  the  work  until  the  question  of  compensa- 
tion is  determined  by  litigation.  The  necessity  for  an  immediate 
entry  in  all  such  cases  is  apparent.  Still,  it  could  not  have  been 
intended  by  the  framers  of  the  Constitution  that  a  security  for 
payment  should  be  deemed  equivalent  to  payment  in  fact.  That 
just  compensation  previously  named  authorized  the  corporation, 
under  legislative  authority,  to  take  private  property  upon  a 
credit,  by  executing  a  bond  payable  at  the  end  of  a  litigation,  is 
a  doctrine  that  cannot  be  sanctioned  by  this  court.  The  language 
of  the  bill  of  rights  does  not  admit  of  such  a  construction. 

In  this  case  the  homestead  of  the  owner  had  been  condemned  ; 
and  the  appellant,  not  satisfied  with  the  assessment  of  damages, 
is  permitted,  by  the  Act  of  1882,  to  take  possession  of  his  dwell- 
ing, his  business-house,  and  the  lot  upon  which  they  stand,  with 
no  other  compensation  than  the  bond  of  the  company,  that  may 
or  may  not  be  paid  when  the  litigation  terminates.  He  may  be 
•compelled  to  sue  on  the  obligation  to  recover  the  compensation 
that  the  Constitution  in  express  terms  provides  he  shall  have 
before  his  property  is  taken.  If  the  bill  of  rights  provided  that 
the  citizen  should  be  made  secure  be|pre  his  property  could  be 
appropriated  to  public  use,  there  might  be  some  reason  in  requir- 
ing him  to  look  to  a  bond  of  indemnity  fo^  his  compensation ;  and 
the  earlier  cases  seem  to  have  proceeded  on  the  idea  that  this 
security  was  what  had  been  guaranteed  to  the  citizen,  and  nothing 
more,  when  it  is  plain,  we  think,  from  the  language  used  in  that 
instrument,  that  just  compensation,  previously  made,  means  the 
payment  in  money  to  the  owner  of  the  value  of  his  property, 
whether  for  the  sovereign,  a  municipality,  county,  or  corporation, 
before  it  cVn  be  taken  from  him.  When  the  damages  are  assessed 
under  the  Act  of  1882,  the  money  may  be  paid  or  tendered  to 
the  owner ;  and  if  he  declines  to  receive  it,  his  own  act  entitles  the 
company  to  enter  and  appropriate  the  property  condemned  for 
the  public  use.  "  The  Legislature  might  as  well  declare  a  bond 
to  be  good  compensation  at  the  end  of  the  condemnation  pro- 
ceedings as  at  the  beginning ;  hence  possession  cannot  be  given 
dimply  on  an  offer  to  give  or  on  the  giving  of  a  bond.*'  Mills, 
Em.  Dom.  (2d  ed.)  sect.  136.  Mr.  Cooley,  in  his  work  on  Con- 
stitutional Limitations,  says,  "It  is  not  competent  to  deprive 
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him  [the  citizen]  of  his  property,  and  turn  him  over  to  an  action 
at  law  against  a  corporation,  which  may  or  may  not  prove  re- 
sponsible, and  to  a  judgment  of  uncertain  efficacy."  Const.  Lim. 
562.  This  court,  in  the  case  of  Arnold  v.  Bridge  Co.,  i  Duv.  372, 
speaking  through  Chief  Justice  Robertson,  said,  "But  the 
Constitution  constructively  requires  an  impartial  assessment,  by 
a  judicial  process,  of  the  actual  value  in  money,  and  full  pay- 
ment, before  private  property  shall  be  appropriated  to  public 
use."  Authorities  might  be  given  sustaining  a  like  construction 
^  of  constitutional  provisions  similar  to  ours ;  and  to  require  the 
citizen  to  look  to  a  mere  written  promise  to  pay  the  compensa- 
tion to  which  he  is  entitled,  is,  in  our  opinion,  a  perversion  of  the 
plain  meaning  of  the  bill  of  rights. 

Objections  were  made  in  the  court  below  to  an  instruction 
given  at  the  instance  of  the  appellee,  and  also  exceptions  taken 

to  the  refusal  of  the  court  to  give  instructions  asked 
Einr«te*?"'  by  the  appellant.  The  court  told  the  jury  they  *'  must 
damii«:e.  *        ^^^  from  the  evidence   the   real  value,  in  money, 

to  the  owner,  of  the  premises  as  they  were  actually 
situated  on  the  12th  of  July,  1887;  and  they  will  find  for  the 
owner  the  value  aforesaid."  The  appellant  asked  the  court  to  say 
to  the  jury  that  they  should  not  take  into  consideration  any  con- 
sequential injury  or  inconvenience  to  the  defendant  in  the  taking 
of  his  property.  The  last  instruction  the  court  refused  to  give, 
but  gave  the  instruction  asked  by  the  appellee.  The  appellee 
owned  no  property  adjacent  to  the  property  condemned ;  and 
the  damages  he  sustained,  if  any,  in  addition  to  the  value  of  the 
property  taken,  was  the  inconvenience  and  loss  resulting  from 
his  being  deprived  of  his  hoipe  and  place  of  business  :  and  to  say 
that  no  such  facts  should  enter  into  the  estimate  of  value  would 
be  unjust  to  the  owner,  and  place  him  in  a  condition  where  he 
had  sustained  actual  injury  other  than  the  mere  market  value  of 
his  property,  without  affording  him  any  remedy  for  the  wrong. 
This  character  of  case  is  unlike  an  appropriation  of  a  strip  of 
land  where  the  mere  market  value  is  the  criterion,  —  the  taking 
working  no  other  injury.  Here  the  owner  and  his  family  have 
been  deprived  of  their  homestead ;  his  place  of  business  taken 
from  him ;  and  to  allow  him  simply  what  such  property  is  worth 
or  would  bring  in  the  market  would  not  compensate  him  for  the 
injury  sustained.  The  instruction  for  the  appellee  was  proper;, 
and,  while  the  jury  might  have  been  told  that  a  mere  ideal  value 
placed  on  the  premises  by  the  owner  should  not  control  them  in 
their  verdict,  yet  it  is  evident  that,  in  ascertaining  the  damages, 
the  value  of  his  home  and  business-house  to  the  owner,  under  the 
circumstances,  should  have  entered  into  the  estimate.  It  is 
not  certain,  however,  from  this  record,  that  the  jury  did  more 


EMINENT   DOMAIN  —  CONSTITUTIONAL   LAW.  213 

than  to  give  the  owner  the  marketable  value  of  his  premises. 
The  witnesses  for  the  railway  company  fixed  the  market  value  at 
^5,000  to  $7,000.  Those  for  the  appellee  fixed  the  market 
value  as  high  as  $9,361.  The  jury  returned  a  verdict  of 
$8,200.  The  appellee  was  allowed  to  show,  that,  in  addi- 
tion to  the  market  value  proven,  he  had  sustained  other 
loss,  in  having  to  abandon  his  place  of  business,  to  the  extent  of 
$2,000  or  $3,000.  We  perceive  no  objection  to  this  testimony. 
The  location  of  appellee's  business-house,  its  convenience  for  his 
labor  and  those  who  patronized  him,  were  facts  tending  to  en- 
hance the  value  of  the  property  to  the  appellant,  and  of  which  he 
ought  not  to  have  been  deprived. 

There  have  been,  in  effect,  three  different  verdicts  in  this  case 
fixing  the  value  of  appellee's  property.     The  commissioners  fixed 
the  value  at  $7,750,  the  jury  in  the  county  court  at 
$8,000,  and  the  jury  in  the  Circuit  Court  at  $8,200.   ^^t^rJ^. 
Aftef  so  many  findings  on  the  one  issue,  with  such 
a  small  difference  in  each  verdict,  we  see  no  reason  for  disturbing 
the  judgment,  in  the  absence  of  any  evidence  tending  to  show 
that  either  finding  was  excessive. 

The  only  question  made  by  the  appellee  on  his  cross-appeal 
was  his  right,  as  the  company  had  appealed,  to  supersede  the 
writ  of  possession.  This  he  was  allowed  to  do ;  and,  perceiving 
no  error  to  the  prejudice  of  the  appellant,  the  judgment  is  now 
affirmed  with  damages.  No  reversal  is  asked  on  the  cross- 
appeal. 

Payment  or  Tender  of  Connpensation  as  Prerequisite  to  Entry.  —  What 
Amounts  to  Payment  or  Tender.  —  See  Redman  v.  Philadelphia,  etc.,  R,  Co., 
1  Am.  &  Eng.  R.  R.  Cas.,  and  note,  1-5;  Northern  Pac.  R.  Co.  v.  St.  Paul, 
etc.,  R.  Co.,  I  lb.  12 ;  Northern  Pac.  R.  Co.  ?/.  Burlington  &  M.  R.  Co.,  i  lb. 
8;  Chambers  v.  Cincinnati,  etc.,  R.  Co.,  10  lb.  376;  St.  Louis,  etc.,  R.  Co..  7/. 
Karnes,  and  note,  10  lb.  39-43 ;  Prather  v.  Western  Union  Tel.  Co.,  and 
note,  14  lb.  I,  18;  United  Stales  v.  Oregon  R.  &  N.  Co.,  14  lb.  23;  Jones  v. 
New  Orleans,  etc.,  R.  Co.,  14  lb.  217;  Kanne  v.  Minneapolis,  etc.,  R.  Co.,  14 
lb.  308  ;  Lake  Erie,  etc.,  R.  Co.  7/.  Kinsev,  and  note,  14  lb.  309-315 ;  State 
^.  Jacksonville,  etc.,  R.  Co.,  and  note,  17  lb.  15,  25 ;  White  v.  Wabash,  etc., 
R.  Co.,  and  note,  17  lb.  82,  86;  Louisville,  etc.,  R.  Cck  v,  Quinn,  22  lb.  iii ; 
St,  Louis,  etc.,  R.  Co.  v.  Evens,  and  note,  22  lb.  517-531 ;  Low  7/.  Concord, 
etc.,  R.  Co.,  25  lb.  199;  Pennsylvania  R.  Co.  v.  Angel,  26  lb.  ^59. 

When  Verdict  of  Jury  In  Condemnation  Proceedings  wilt  be  set  aside  as 
Excessive. —  See  Clarke  7/.  Chicago,  K.,  &  N.  R.  Co.,  ante^  p.  156  ;  Little  Rock, 
etc.,  R.  Co.  7'. Woodruff,  ante^  p.  169;  Calumet  River  R.  Co.  v.  Moore,  ante,  p.  i  So. 

Consideration  by  Jury  of  Risk  of  Fire,  In  estimating  Damages.  —  Where; 
from  the  evidence,  it  is  apparent  to  the  jury  that  maintaining  and  operating  a 
railroad  near  buildings  increases  the  risk,  the  jury  may,  though  no  witness 
has  testified  directly  that  it  will,  consider  such  risk,  in  estimating  the  damage 
to  the  land  on  which  the  buildings  stand.  Johnson  v.  Chicago,  B.  &  N.  R. 
Co.  (Minn.),  35  N.  W.  Rep.  438. 

Diversion  and  Pollution  of  Stream. —  On  the  trial  of  a  proceeding  by  a 
railroad  corporation  to  condemn  a  right  of  way  through  a  farm,  involving 
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dama&;e  to  the  farm  by  the  diversion  of  a  stream  claimed  by  defendant  to- 
have  oeen  useful  for  stock-watering  purposes,  evidence  for  plaintiff  that  the 
stream  had,  from  pollution,  become  worthless  for  such  purposes,  is  competent 
as  showing  the  nature  and  condition  of  the  stream,  though  the  pollution  was 
the  wrohffful  act  of  a  third  person.  And,  in  such  case,  it  is  for  the  jury  to 
say  how  long  the  pollution  will  continue.  Kieman  v.  Chicago,  etc.,  R.  Co. 
(111.),  14  N.  East.  Rep.  18. 

Damage  accruing  since  Awards  —  On  an  appeal  from  assessment  of  damage 
done  to  a  farm  by  reason  of  the  appropriation  of  a  right  of  way  through  it 
by  a  railroad  company,  and  where  it  is  shown  at  the  time  of  the  trial  that  the 
railroad  is  completed  across  the  farm,  it  is  then  competent  and  proper  to 
assume  that  the  railroad  was  constructed  as  contemplated  at  the  time  of  the 
condemnation  proceedings ;  and  all  damage  that  is  apparent  which  will  result 
in  injury  to  the  farm,  such  as  stopping  the  flow  of  surplus  water,  forming 
stagnant  pools  along  the  side  of  or  on  the  right  of  way,  and  the  like,  are 
elements  of  damage  proper  to  go  to  the  jury.  Wichita  &  Western  R.  Co.  v. 
Kuhn  (Kan.),  16  Pacific  Rep.  75. 

Instruction  as  to  Remote  DamageSi  —  An  instruction  to  a  jury  in  the 
following  form  :  "  In  assessing  the  damages  to  the  market  value  of  the  property 
not  taken,  you  should  not  take  into  consideration  any  thing  as  an  element  of 
damages  which  is  remote,  or  imaginary,  or  uncertain,  or  speculative,  even 
though  mentioned  or  testified  about  by  witnesses ;  but  the  only  elements 
which  you  should  take  into  consideration  as  tending  to  reduce  the  market 
value  are  those  which  are  appreciable  and  substantial,  and  which  will  actually 
lessen  the  market  value  of  said  property,*'  — does  not  submit  to  the  jury  the 
question  of  law  what  damages  are  remote,  imaginary,  uncertain,  or  speculative. 
Kiernan  v.  Chicago,  etc.,  R.  Co.  (Ill ),  14  N.  East.  Rep.  18. 

Owner  of  Land  not  entitled  to  its  Value  as  enhanced  by  Improvements 
placed  thereon  by  Company  under  Mistake  as  to  Title.  —  Where  a  railroad 
company,  under  agreement  with  one  in  possession  of  land  under  a  mortgage 
lien,  and  other  claims  apparently  valid,  and  supposed  to  equal  the  value  of  the 
property,  was  to  receive  the  deed  as  soon  as  the  lienor's  title  was  perfected, 
and  in  good  faith  took  possession,  built  its  road-bed,  side-tracks,  depot-build- 
ings, stock-yards,  etc.,  and  another  was  afterward  discovered  to  have  the 
superior  title,  on  proceedings  by  the  company  to  condemn  the  property,  the 
owner  was  not  entitled  to  its  value  as  enhanced  by  the  improvements.  Ellis 
V.  Rock  Island,  etc.,  R.  Co.  (111.),  17  N.  E.  Rep.  62.  See  also  Hendry  v. 
Trinity  &  Sabine  R.  Co.,  and  note,  24  Am.  &  Eng.  R.  R.  Cas.  286. 

Unauthorized  Construction  of  Track  on  Another's  Landi  —  Right  to  remove 
Materials  used.  —  In  Preston  v.  Sabine,  etc.,  R.  Co.  (Tex.),  7  S.  W.  Rep.  825, 
it  was  held  that  where  a  railroad  company  enters  on  land,  and  constructs 
its  road  over  it  without  acquiring  a  legal  right  to  do  so,  the  materials  used  in  its- 
construction  do  not  become  the  property  of  the  land-owner;  but  the  company 
may  remove  them,  and  will  not  be  liable  as  for  a  eonversion.  The  court  saici, 
*'  The  question  a,s  to  the  right  of  a  land-owner,  when  a  railroad  has  been  con- 
structed on  his  land  without  his  consent,  or  without  first  in  some  way  acquir- 
ing the  right  to  the  railroad,  or  the  material  that  enters  into  its  structure,  has 
arisen  in  many  cases,  in  some  of  which  it  arose  in  determining  the  elements 
of  damaores  the  land-owner  was  entitled  to  have  considered  in  proceeding:  in- 
stituted to  condemn  the  right  of  way  subsequently  to  the  construction  of  the 
road.  The  manner  in  which  the  question  has  arisen  cannot,  however,  affect 
the  question  of  right  or  title  to  the  material  used  in  the  construction  of  the 
road.  If,  when  placed  on  land  without  right,  it  becomes  the  property  of 
the  land-owner,  it  can  no  more  be  taken  from  him  and  applied  to  a  public  use 
without  compensation,  than  can  the  land  on  which  it  is  placed.  The  question 
was  considered  by  the  Court  of  Appeals  of  this  State  in  the  case  of  Railroad 
Co.  V.  Hays,  5  Tex.  Law  Rev.  771 ;  and  it  held  that  a  railway  constructed 
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Oft  land  .without  right  to  do  so  did  not  become  the  property  of  the  land-owner. 
The  reasoning  of  the  court  in  that  case  seems  to  us  correct,  and  in  accordance 
with  the  great  weight  of  authority.  Justice  v.  Railroad  Co.,  87  Pa.  St.  28 ; 
Morgan's  Appeal,  39  Mich.  675 ;  Dietrich  v,  Murdock,  42  Mo.  279 ;  Lyon  v. 
Railway  Co.  42  Wis.  539;  Railway  Co.  v.  Canton,  30  Md.  354;  Railroad  Co. 
V.  Armstrong,  46  Cal.  90;  Railway  Co.  v.  Dunlap,  47  Mich.  456;  s.  c,  5  Am. 
&  Eng.  R.  R.  Cas.  378;  Railroad  Co.  v.  Railroad  Co.,  7  Pac.  Rep.  123;  Hen- 
dry V.  Railroad  Co.,  24  Am.  &  Eng.  R.R.  Cas.  287 ;  Daniels  v.  Railroad  Co., 
41  Iowa,  52;  Wayner  v.  Railroad  Co.,  22  Ohio  St.  576;  Jones  v.  Railroad 
Co.,  70  AJa.  228. 

The  thne  at  which  this  court  will  adjourn  for  the  term  is  so  near  at  hand 
that  we  caonot  now  review  the  cases  bearing  on  the  question,  or  discuss  the 
principles  asserted  in  them ;  but  it  is  sufficient  to  say  that  we  recognize  the 
correctness  ol  the  rulings  made  in  them,  and  reeard  them  as  decisive  of 
the  correctness  of  the  rulings  of  the  court  below.  Tne  judgment  will  therefore 
be  affirmed." 


Burlington,  Kansas,  &  South-western  R.  Co. 

V, 

Johnson.    - 

(38  Kansas,  142.) 

Right  of  Way  over  Public  Land.  —  The  Act  of  Congress  of  July  26,  1866, 
which  declares  that  "the  right  of  way  for  the  construction  of  highways  over 
public  lands  not  reserved  for  public  uses  is  hereby  granted,"  does  not  include 
railroads  within  its  intent. 

Homestead  Entry.  —^  Possession.  —  Equity.  —  A  settler  on  the  public  lands 
of  the  United  States  who  makes  a  valid  homestead  entry,  and  continues  to 
reside  on  and  improve  the  land  entered,  in  compliance  with  the  land  laws, 
has  the  excltisive  right  to  its  possession  and  use,  and  to  the  improvements 
made  thereon ;  and  he  also  acquires  equities  in  the  land  itself  which  increase 
from  the  time  the  entry  is  made  until  the  complete  title  is  earned. 

Right  of  Way.  —  Condemnation.  —  Compensation.  —  Such  a  settler  may  sell 
and  transfer  a  portion  of  his  homestead  for  a  right  of  way  for  a  railroad,  or 
his  interest  therein  may  be  condemned  and  appropriated  for  such  purpose 
upon  adversary  proceedmgs,  and  by  paying  full  compensation  to  the  settler 
therefor. 

Homesteader.  —  Nature  of  Damages.  —  A  homesteader  who  has  entered, 
and  is  proceeding  lawfully  to  perfect  his  title  to  the  land  entered,  suffers  an 
injury  by  the  building  of  a  railroad  over  his  homestead,  which  differs  only  in 
degree  Kom  that  sustained  from  the  same  cause  by  one  who  has  the  complete 
title. 

Liability  for  Injury.  —  A  railroad  company  which  enters  upon  a  homestead, 
and  constructs  a  road  thereon  without  the  settler's  consent,  and  without 
making  just  compensation,  is  liable  for  the  injury  thereby  done  to  his  interest ; 
the  extent  of  which  injury  is  for  the  jury  to  determine. 
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Error  from  Phillips  District  Court. 

W.  H.  Johnson  brought  an  action  in  the  District  Court  of 
Phillips  County,  alleging,  in  substance,  that  he  was  the  occupant 
and  in  actual  possession  of  a  quarter-section  of  land  in  that 
county  under  the  homestead  laws  of  the  United  States,  and 
which  he  had  continuously  occupied  as  his  homestead,  and  had 
cultivated  it  as  a  farm.  He  averred  that  the  Burlington,  Kansas 
&  Southwestern  Railroad  Company,  without  his  consent,  wrong- 
fully entered  upon  and  constructed  a  line  of  railroad  over  the 
land,  and  had  wrongfully  appropriated  ^a  portion  thereof  without 
in  any  way  compensating  him  for  the  injury  done.  The  answer 
of  the  railroad  company  was  a  general  denial.  A  trial  was  had 
at  the  April  term,  1886,  with  a  jury,  and  testimony  was  offered 
to  the  effect  that  Johnson  was  twenty-six  years  of  age,  a  citizen 
of  the  United  States,  and  entitled  to  the  benefit  of  the  home- 
stead laws  of  the  United  States;  that  on  the  19th  day  of  July, 
1882,  he  made  a  homestead  entry  on  the  land  in  question,  and 
with  his  family  had  resided  upon  and  cultivated  the  land  since 
that  time  ;  that  he  had  built  a  house  and  stables,  dug  two  wells, 
and  broken  and  put  in  a  tillable  condition  thirty-five  acres  or 
more  of  the  land ;  that  in  June,  1885,  the  railroad  company  con- 
structed its  road  across  the  land,  and  appropriated  thirteen  and 
nine-tenths  acres ;  and  that,  on  account  of  the  character  of  the 
land,  deep  excavations  and  high  embankments  were  made  in 
building  the  road.  It  was  built  in  front  of  the  house  and  stable, 
the  centre  of  the  tract  being  only  two  hundred  and  twenty-three 
feet  from  the  house,  and  about  three  hundred  feet  from  the  stable ; 
and  by  reason  of  deep  cuts  and  high  fills  and  banks,  the  house 
and  stables  were  cut  off  from  the  timber  and  water  on  the  other 
side  of  the  road.  There  was  testimony  that  the  market  value  of 
the  right  of  Johnson  to  the  possession  and  use  of  the  land  under 
his  homestead  entry  was  worth  at  the  rate  of  from  seven  to 
twelve  dollars  per  acre  for  the  land  taken,  and  that  the  portion 
not  taken  was  depreciated  in  value  from  two  hundred  to  more 
than  six  hundred  dollars^ 

The  court  gave  the  jury  the  following  charge :  — 

"  I.  This  is  an  action  for  damages,  brought  by  the  plaintiff 
against  the  defendant,  on  account  of  the  taking  and  appropriat- 
ing of  a  right  of  way  embracing  thirteen  and  nine-tenth  acres  of 
land,  over  and  across  a  quarter-section  of  land,  situate  in  said 
county  and  State,  and  described  as  follows ;  to  wit,  the  southeast 
quarter  of  the  southwest  quarter  and  the  southwest  quarter  of 
the  southeast  quarter  of  section  four,  and  the  northwest  quarter 
of  the  northeast  quarter  and  the  northeast  quarter  of  the  north- 
west quarter  of  section  nine,  township  one  south,  range  nineteen 
west,   containing  one   hundred  and  sixty  acres.     The  plaintiff 
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claims  to  be  entitled  to  damages  for  the  taking  of  such  right  of 
way  by  virtue  of  a  homestead  entry  on  said  land  made  July  19, 
1882,  by  him,  and  his  subsequent  compliance  with  the  United 
States  laws  in  relation  to  acquiring  title  to  the  public  lands. 
Under  the  homestead  laws  of  the  general  government,  a  person 
who  is  twenty-one  years  oi  age,  and  a  citizen  of  the  United  States, 
and  who  has  not  had  the  benefit  of  the  homestead  laws,  is  quali- 
fied to  make  a  homestead  entry  on  not  to  exceed  one  quarter- 
section  of  the  public  domain  ;  and  if  the  entryman  subsequent  to 
such  entry  continues  to  reside  upon  and  cultivate  his  entry,  and 
does  not  at  any  time  abandon  his  homestead  entry,  for  a  longer 
period  than  six  months,  he  may,  after  five  years  of  continuous 
residence  and  cultivation,  prove  up  under  his  entry,  and  obtain  a 
patent  for  the  land  from  the  Government.  The  entryman  under 
the  said  homestead  laws  by  such  entry  and  subsequent  residence 
and  cultivation  acquires  the  right  of  possession  of  the  land 
embraced  in  his  entry,  the  right  to  use  of  the  same  (including 
the  right  to  grass  and  a  sufficient  amount  of  the  timber  growing 
thereon,  if  any,  for  firewood,  and  in  the  improvement  of  the  land), 
the  right  and  ownership  of  all  improvements  put  upon  the  land, 
and  the  right  to  acquire  a  full  legal  and  equitable  title  ^hereto. 
By  the  act  of  putting  on  his  homestead  entry,  the  entryman 
acquires  the  exclusive  right,  by  continuous  residence  and  cultiva- 
tion of  the  land,  to  obtain  the  full  legal  title ;  and  his  equities 
increase  from  the  time  of  his  entry  to  the  expiration  of  the  five 
years  provided  for  in  the  Government  land  laws ;  and  if  at  the 
•end  of  five  years  he  has  complied  with  the  said  laws  in  all  par- 
ticulars, and  there  is  no  valid  adverse  prior  claimant,  the  Govern- 
ment issues  to  him  a  patent  for  the  land. 

"  2.  If  you  find  from  the  evidence  that  the  plaintiff  had  a 
valid  homestead  entry  on  the  land  above  described,  within  the 
meaning  and  as  explained  in  the  first  instruction,  at  the  time  of 
the  taking  of  a  right  of  way,  amounting  to  thirteen  and  nine- 
tenths  acres  across  said  land  (the  taking  of  which  is  admitted  by 
defendant),  and  that  the  same  have  been  damaged  by  reason 
thereof,  and  that  such  damages  have  not  been  paid  or  settled 
for,  you  may  then  take  in  consideration  the  following  matters  or 
elements  as  a  basis  for  fixing  the  amount  of  such  damages  : 
First,  the  market  value  of  the  possession  and  use  of  the  strip  of 
ground  containing  the  thirteen  and  nine-tenths  acres  taken  by  the 
defendant  for  the  right  of  way  at  the  time  of  the  taking,  in  June, 
1885.  In  this  connection  you  will  remember  that  the  company 
only  acquires  the  perpetual  right  to  use  the  right  of  way  in  the 
operating  and  maintaining  of  its  roadway  ;  and  that  the  ultimate 
fee  remains  in  the  land-owner,  and  he  can  use  the  right  of  way  for 
every  purpose  not  incompatible  with,  and  which  does  not  inter- 
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with,  the  use  thereof,  of  the  defendant  in  the  operating  and 
maintaining  of  its  road.  Second,  the  difference  between  the 
actual  market  value  of  the  right  of  possession,  use,  and  improve- 
ments in  the  remaining  one  hundred  and  forty-six  and  one-tenth 
acres  immediately  before  the  taking  of  the  right  of  way  and 
immediately  thereafter.  Third,  seven  per  cent  interest  on  the 
amount  of  damages  to  the  land  (if  you  find  from  the  evidence 
that  it  was  damaged)  from  June  29,  1885. 

"  3.  'In  arriving  at  the  amount  of  damages  done  to  the  plain- 
tiff's, interests  in  said  tract  of  land,  if  any,  you  are  not  to  make 
any  allowance  for- any  enhancement  of  the  value  thereof,  if  any, 
growing  out  of  a  knowledge  on  the  part  of  the  people  or  public 
in  the  vicinity  of  the  land  that  defendant  was  about  to  construct 
a  railroad  through  the  neighborhood  in  which  the  land  is  situated. 
You  have  a  right,  and  it  is  your  duty,  to  take  into  consideration 
the  physical  characteristics  of  the  land  described  in  the  petition, 
the  uses  to  which  it  was  put,  and,  from  the  nature  of  things,  is 
suitable  for ;  the  course  of  the  railroad  across  the  land ;  the 
shape  the  remaining  portion  of  the  land  is  left  in  ;  the  conven- 
ience or  inconvenienx:e  of  using  the  portion  not  taken  for  the 
purposes  for  which  the  land  is  used  ;  and  the  increased  liability, 
if  an^,  of  accidental  fires  from  passing  trains.  On  the  whole, 
you  may  take  into  consideration  all  incidental  loss,  inconvenience, 
and  damage,  present  and  prospective,  which  may  be  known,  or 
may  reasonably  be  expected  to  result  from  the  construction  and 
operation  of  the  railroad,  in  a  legal  and  proper  manner. 

"  4.  The  difference  between  the  fair  market  value  of  the  prop- 
erty taken  as  it  was  before  and  after  the  taking,  not  the  estimate 
derived  from  fancy "  local  attachment,  or  otherwise,  which  the 
owner  may  put  upon  it ;  or,  on  the  other  hand,  the  price  which  it 
would  bring  at  a  forced  sale,  is  the  true  measure  of  the  owner's 
consideration.  The  use  to  which  the  right  of  way  is  to  be  put 
may  be  considered,  but  annoyances  which  do  not  differ  in  kind 
from  those  suffered  by  the  community  in  general  are  not  to  be 
taken  into  consideration.  The  market  value  is  meant  that  price 
at  which  a  similar  property  is  generally  sold  at  the  time  and  in 
the  vicinity  of  the  property  in  question.  You  are  the  exclusive 
judges  of  the  evidence,  of  what  it  proves  or  disproves,  and  of 
the  credibility  of  witnesses.  In  arriving  at  the  weight  that 
ought  to  be  given  to  the  testimony  of  any  witnesses  who  had 
testified  in  this  cause,  you  can  take  into  consideration  the 
interest  such  .witnesses  may  have,  if  any,  in  the  result  of  this 
case,  his  disposition  to  tell  the  truth,  opportunities  for  knowing 
about  the  matters  and  things  about  which  he  testifies,  and  his 
demeanor  while  on  the  witness  stand.  This  case  should  be  tried  ^ 
and  determined  by  you  the  same  as  an  ordinary  case  between 
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private  parties,  and  without  any  reference  to  the  fact  that  a  pri- 
vate person  is  plaintiff  and  a  corporation  is  defendant." 

The  jury  returned  a  verdict  in  favor  of  Johnson,  fixing  the 
amount  of  his  damages  at  $454.25  ;  and  also  answered  special 
questions  that  were  submitted,  as  follows  :  — 

"  Q.  I.  Do  you  find  from  the  evidence  that  the  plaintiff,  W.  H. 
Johnson,  had  a  valid  homestead  placed  on  the  land  in  question 
on  July  19,  1882;  and  was  plaintiff  over  the  age  of  twenty-one 
years  at  the  time  he  homesteaded  said  land  ;  and  has  plaintiff 
complied  with  the  homestead  law  ?     A.  We  do. 

"  Q.  2.  Has  plaintiff  at  all  times  since  used  said  land,  and 
cultivated  the  same  for  agricultural  purposes  ?     A,  Yes. 

"  Q-  3-  What  was  the  market  value  of  the  use  and  possession 
of  the  thirteen  and  nine-tenths  acres  of  land  appropriated  by 
defendants  for  their  right  of  way  over  said  land  ?     A.  $139. 

"  Q.  4.  What  was  the  actual  market  value  of  the  use  and 
possession  of  said  land  as  an  entire  tract  >ust  prior  to  the  loca- 
tion of  said  railroad  }     A.  $1,168.80. 

"  Q.  5.  What  was  the  depreciated  market  value  of  the  right  of 
use  and  possession  of  the  remaining  146^^  acres,  if  you  find  there 
was  depreciated  market  value  on  account  of  location  and  operat- 
ing said  railroad  over  said  homestead  ?     A.  $293.20. 

"Q.  6.  What  amount  of  interest  do  you  find  that  plaintiff  is- 
entitled  to  recover  on  said  sum  ?     A.  $23.05." 

A  motion  to  set  aside  the  findings  of  fact  and  the  verdict  of 
the  jury,  and  to  grant  a  new  trial,  was  overruled  by  the  court, 
and  judgment  was  given  in  favor  of  the  plaintiff  for  $454.25. 
The  company  has  removed  the  case  to  this  court. 

W,  IV.  Guthrie^  J.  W.  Dewcese^  and  Pratt  6r  Lewis  for  plaintiff 
in  error. 

George  W,  Stinson  for  defendant  in  error. 

• 

Johnston,  J.  —  There  is  but  little  controversy  regarding  the 

facts  of  this  case.  Johnson  entered  the  land  as  a  homestead,  on 
July  19,  1882,  and  he  had  complied  with  all  the  con- 
ditions  of  the  Act  of  Congress  respecting  the  acquire- 
ment of  title,  excepting  that  he  'had  not  resided  on  and  cultivated 
it  the  full  period  of  five  years.  The  improvements  which  he  had 
made  were  of  a  substantial  character.  His  residence  thereon 
had  been  continuous  from  the  time  of  entry,  and  by  continuing 
to  meet  the  requirements  of  the  homestead  law  for  about  a  year 
after  the  trial,  and  by  making  final  proof,  he  would  be  vested  with 
a  full  and  complete  ownership  in  the  land,  and  entitled  to  a  patent 
therefor.  The  railroad  company  constructed  its  road  without  his 
consent,  and  without  making,  or  offering  to  make,  compensatioa 
to  him  for  the  damages  done.     It  may  also  be  fairly  said  that  in 


220      BURLINGTON,  KANSAS,  &    SO.-WESTERN    R.  CO.  V.  JOHNSON. 

the  view  we  take,  the  damages  allowed  by  the  jury  were  not 
exorbitant.  The  principal  point  in  controversy  is  in  respect  to 
the.  measure  of  damages  to  which  Johnson,  being  a  homesteader, 
was  entitled.  The  railroad  company  contends  that  because  he 
holds  under  a  homstead  entry,  and  has  jiot  as  yet  acquired  the 
full  legal  title,  he  is  entitled  to  recover  nothing  beyond  the  mere 
injury  done  to  the  improvements  which  he  had  placed  on  the 
land.  We  cannot  agree  with  this  contention.  The  claim  is 
based  mainly  on  an  Act  of  Congresaof  July  26,  1866,  which  de- 
Biffhtof  WS7  clares  that  "the  right  of  way  for  the  construction  o\ 
for  construe-  highways  over  public  lands  not  reserved  for  public 
tionof highway  uscs  is  hereby  granted**  (Rev.  Stat.  U.  S.  §  2477). 
*n  '**M"'       It  is  argued  that  railroads  are  highways  within  the 

«lttde  rsilwsyB.  ./-i.  i^^i-^i.tt  ^ 

meanmg  of  this  provision,  and  that  the  plaintiri  took 
.his  homestead  subject  to  the  right  of  the  railroad  to  appropriate 
a  right  of  way  over  the  same  without  any  compensation  for  any 
value  of  the  soil  or  damages  otherwise  than  to  his  improvements. 
The  term  "  highway  **  used  in  the  section  quoted,  does  not,  in 
either  its  ordinary  or  its  strict  sense,  include  railroads.  It  is 
true  that  in  a  certain  sense  a  railroad  is  a  public  highway,  to  be 
constructed  and  operated  according  to  law,  and  subject  to  public 
control.  It  can  only  be  used,  however,  in  a  particular  manner ; 
and  is  not  open  to  common  use  for  foot  passengers,  horse  pas- 
sengers, animals,  and  carriages,  as  an  ordinary  highway  may  be 
used.  In  the  usual  understanding,  a  highway  is  one  which  is 
common  to  all  people  without  distinction,  and  which  they  may 
travel  over  on  foot  or  horseback,  or  in  carriages  (Thompson  on 
Highways,  I  ;  Angell  on  Highways,  3).  A  railroad  and  a  com- 
mon highway  are  essentially  different  in  regard  to  construction, 
control,  and  use,  as  well  as  ownership,  and  the  distinctions  are 
so  well  understood  that  a  mention  of  them  is  unnecessary.  It  is 
a  familiar  rule  of  law  that  m  interpreting  statutes,  words  and 
phrases  are  to  be  taken  in  the  ordinary  sense  and  common  accep- 
tation, unless  it  appears  from  the  context  of  the  Act  that  a  dif- 
ferent meaning  was  intended.  We  discover  nothing  in  the  pro- 
vision in  question,  or  in  the  subsequent  legislation  of  Congress, 
which  indicates  that  an  unusual  meaning  was  at:tached  to  the 
word,  or  that  it  included  railroads.  Instead  of  that,  we  find  that 
since  the  law  in  question  was  enacted,  Congress  has  deemed  it 
necessary  by  both  general  and  special  acts,  to  grant  a  right  of 
way  to  railroads  over  the  public  domain.  Aside  from  several 
special  acts,  a  general  one  was  passed  on  March  3,  1875,  grant- 
ing to  any  railroad  the  right  of  way  through  any  public  lands  of 
the  United  States.  It  provided  at  length  the  conditions  to  be 
observed,  and  the  steps  that  were  to  be  taken  in  order  to  secure 
the  benefit  of  the  Act.     No  reference  is  there  made  to  the  Act 
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of  1866,  but  Congress,  as  well  as  those  who  were  instrumental 
in  obtaining  the  legislation,  seem  to  have  proceeded  upon  the 
theory  that  the  Act  of  1866  did  not  grant  a  right  of  way  for  rail- 
roads (18  Stat^at  Large,  482).     On  March  3,  1873,  another  Act 
was  passed  by  Congress,  which  indicates  to  some  extent  the 
legislative  understanding  of  the  Act  of  1866.     It  was  then  pro- 
vided that  a  settler  on  the  public  lands,  either  by  virtue  of  the 
pre-emption  or  homestead  law,  shall  have  the  right  to  transfer 
by  warranty  against  his  own  acts,  any  portion  of  his  pre-emption 
or  homestead  for  the  right  of  way  of  railroads  across  such  pre- 
emption or  homestead   (Rev.  Stat.  U.  S.,  §   2288).     Neither  of 
these  enactments  purports  to  modify  or  repeal  the  Act  of  1866. 
It  was  wholly  unnecessary  for  Congress  to  grant  a  right  of  way 
to  railroads,  or  to  provide  that  a  settler  may  convey  his  interest 
in  a  pre-emption  or  homestead  for  such  purpose,  if  the  Act  of 
1866,  already  in  force,  embraced  railroads  within  its  intent.     It 
is  true  that  the  case  to  which  we  are  referred,  F.  &  P.  M.  Rail- 
way Co.  V,  Gordon,  41  Mich.  420,  holds  that  railfoads  are  high- 
ways within  the  meaning  of  the  Act  of  1866.     The  court,  in  that 
opinion,  concedes  that  when  the  term  "highways"  is  used  in 
legislation,  the  common  highways  of  the  country  are  generally 
to  be  understood.    The  construction  that  railroads  were  intended 
was  based  on  the  apparent  liberal  policy  pursued  by  Congress  in 
encouraging  railroads  to  build  through  the  new  and  unsettled 
portions  of  the  country.     The  court,  however,  expressed  doubt 
in  regard  to  the  conclusion  which  it  reached,  and  it  does  not 
appear  that  its  attention  was  called  to  the  subsequent  general 
legislation  of  Congress  expressly  granting  a  right  of  way  to  rail- 
roads.    An  examination  of  the.  Congressional  legislation  on  the 
subject,  and  having  in  mind  the  rule  of  interpretation  that  the 
usual   meaning  is  to  be  given  to  words  in  the  statute,  unless 
another  is  obviously  intended,  we  have  come  to  the  conclusion 
that  only  the  common  highways  of  the  country  were  intended 
to  be  included  in  the  term  used  in  the  Act  of  1866.     It  is  not 
claimed  that  the  railroad  company  has  complied  with  the  require- 
ments of  the  Act  of  1875  to  secure  a  right  of  way  across  the  land 
in  question ;  and  if  it  had,  the  question  would  still  remain,  whether 
the  land  which  had  been  entered  under  the  homestead  law  would 
be  treated  as  public  land,  liable  to  be  embraced  within,  and  to  be 
conveyed  by,  a  general  grant.     Under  the  rulings  of  the  land 
department  of  the  government,  "  a  valid  homestead  entry  ope- 
rates as  an  appropriation  and  reservation  of  the  land  embraced 
in  the  same,  so  long  as  it  remains  in  force  and  uncancelled.    The 
entry  while  in  force  segregates  the  tract  from  the  mass  of  the 
public  domain"  (White  v,  H.  &  D.  R.  R.  Co.,  2  Copps  U.  S. 
Public  Land  Laws,  1882,  p.  878 ;  Wilcox  v.  Jackson,  13  Pet.  516; 
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Witherspoon  v.  Duncan,  4  Wall.  218;  Opinion  of  Attorney-Gen- 
eral McVeigh,  i  Copp's  U.  S.  Public  Land  Laws,  1882,  p.  388). 
But  whether  or  not  it  is  so  segregated  by  settlement  and  entry, 
we  agree  with  the  learned  judge  who  tried  the  case,  that  the 
homesteader  has  an  intere'st  m  the  land  beyond  the  bare  improve- 
.ments  placed  thereon,  and  which  cannot  be  appropriated  by  a 
railroad  company  without  making  just  compensation.  It  is  true 
that  he  has  hot  a  legal  title,  and  may  never  acquire  it,  but  when 

he  makes  a  bona  fide  settlement  and  a  valid  entry  of 
HomMtead  ^^  land,  he  acquires  an  immediate  interest  to  the 
MMion.  **"  entire  tract  which  gives  him  the  right  of  possession  ; 
Equity.  and  upon  making  proof  of  settlement  and  cultivation 

for  a  period  of  five  years,  he  becomes  invested  with 
full  and  complete  ownership.  As  the  court  below  remarked, 
"  the  entry-man  acquires  the  exclusive  right,  by  continued  resi- 
dence and  cultivation  of  the  land,  to  obtain  the  full  legal  title ; 
and  his  equities  increase  from  the  time  of  his  entry  to  the  expi- 
ration of  the  five  years.*'  In  the  act  granting  to  railroads  the 
right  of  way  through  the  public  lands  of  the  United  States,  Con- 
gress recognized  the  possessory  claims  and  interest  of  settlers 
upon  the  public  lands,  and  provided  for  their  condemnation  for 
the  right  of  way  of  railroads  (sect.  3  of  Act  March  3,  1875,  18 
Stat,  at  Large,  p.  482).  In  §  2288,  Rev.  Stat.  U.  S.,  it  is  enacted 
that  — 

"  Any  person  who  has  settled,  or  hereafter  may  settle,  on 
public  lands,  either  by  pre-emption  or  by  virtue  of  homestead 
laws,  or  any  amendments  thereto,  shall  have  the  right  to  transfer 
by  warranty  against  his  own  acts,  any  portion  of  his  pre-emption 
or  homestead  .  .  .  for  the  right  of  way  of  railroads  across  such 
pre-emption  or  homestead  ;  and  the  transfer  for  such  public  pur- 
poses shall  in  no  way  vitiate  the  right  to  complete  and  perfect 
the  title  to  their  pre-emptions  or  homesteads." 

This  enactment  indicates  the  view  taken  by  Congress  with 
respect  to  the  interest  acquired  by  the  settler.  It  contemplates 
not  only  that  he  owns  the  improvements,  but  that  he  has  an 
equity  in  the  land  itself,  which  he  may  transfer  for  a  right  of 
way ;  and  it  provides  how  that  transfer  may  be  made.  It  further 
recognizes  that,  until  this  equity  is  obtained,  by  purchase  or 
otherwise,  the  right  of  the  railroad  company  to  enter  and  appro- 
priate any  portion  of  the  homestead  for  a  right  of  way  is  incom- 
plete. It  is  conceded  that  the  defendant  in  error  had  made  a 
valid  homestead  entry,  which  gave  him  a  preferred  right  thereto 
against  every  individual  or  corporation,  so  long  as  he  made  com- 
pliance with  the  laws  of  the  United  States  in  regard  to  the  per- 
fecting of  his  title  to  the  land.  It  gave  him  the  exclusive  right 
of  possession,  the  right  to  all  the  grass  and  crops  grown  on  the 
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land,  to  a  sufficient  amount  of  the  timber,  if  any  was  growing 
thereon,  for  firewood,  and  in  the  improvement  of  the  land,  and, 
by  continuous  habitancy  and  improvement  for  a  year  longer,  the 
right  to  the  full,  legal,  and  equitable  title  to  the  land.  Under 
the  laws  of  the  United  States,  and  the  rules  of  the  land  depart- 
ment, the  entryman  is  entitled  to  commutation  in  several  forms, 
and  to  certain  preference  rights,  and  may  also  relinquish  and 
sell  his  improvements  and  equities  in  the  homestead  to  another. 
The  relinquishment  must,  of  course,  be  made  to  the  United 
States ;  but  under  the  rules  and  practice  of  the  land  department 
it  may  be  made  so  as  to  fully  protect  the  transferee,  if  he  be  a 
qualified  person,  to  the  same  right  which  his  vendor  enjoyed. 
With  all  these  rights,  the  equities  of  the  homesteader  are  very 
important  and  valuable.  They  constitute  a  property  right,  which 
appears  from  the  testimony  to  have  a  well  understood  value  in 
the  district  where  the  l^nd  in  question  lies,  and  is  worth  but  little 
less  than  the  full  title  to  the  land.  The  crops  grown  upon  the 
land,  as  well  as  the  improvements  placed  thereon,  belong  ex- 
clusively to  the  settler ;  and  if  he  has  a  valid  entry,  and  has 
made  the  required  improvements,  he  is  safe  in  his  possession, 
and  in  the  ownership  of  the  improvements,  arid  can  rest  assured 
that,  by  continuous  residence  and  compliance  with  the  law,  he 
can  obtain  the  complete  title.  Indeed,  there  is  an  advantage  in 
allowing  the 'legal  title  to  remain  in  the  United  States,  which 
is  frequently  availed  of  by  settlers  who,  upon  making  final  proof, 
would  be  entitled  to  a  patent.  Until  the  equitable  title  and 
right  to  a  patent  is  complete,  the  lands  are  not  subject  to  state 
or  local  taxation,  and  the  final  proofs  need  not  be  made  until 
seven  years  after  the  entry  is  made.  It  has  been  held  by  this 
court  that  the  relinquishment  of  a  homestead  claim,  and  the 
transfer  of  the  interest  of  a  homesteader,  are  a  sufficient  consid- 
eration for  a  promissory  note  given  in  payment  of  such  relin* 
quishroent  and  transfer.  Moore  v,  Mcintosh,  6  Kas.  39.  Attorney. 
General  McVeigh,  in  an  opinion  given  to  the  secretary  of  war, 
in  1 88 1,  held  that  a  claim  of  a  homesteader  to  public  land,  was 
initiated  by  an  entry  of  the  land,  which  was  effected  by  an  appli- 
cation of  the  settler  accompanied  by  the  required  affidavit  and 
the  payment  of  the  commission.     He  said  :  — 

"  It  is  true,  a  certificate  of  entry  is  not  then  given  ;  the  cer- 
tificate being,  under  sect.  2291,  Rev.  Stat.  U.  S.,  withheld  until 
the  expiration  of  the  five  years  from  the  date  of  such  entry, 
at  the  end  of  which  period,  or  within  two  years  thereafter,  upon 
proof  of  settlement  and  cultivation  during  that  period,  and  pay- 
ment of  the  commissions  remaining  to  be  paid,  it  is  issued  ;  but 
upon  entry  the  right  in  favor  of  the  settler  would  seem  to  attach 
to  the  land,  which  is  liable  to  be  defeated  only  by  failure  on  his 
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part  to  comply  with  the  requirements  of  the  homestead  law  in 
regard  to  settlement  and  cultivation.  This  right  amounts  to  an 
equitable  interest  in  the  land,  subject  to  the  future  performance 
by  the  settler  of  certain  conditions  (in  the  event  of  which  he  be- 
comes invested  with  full  and  complete  ownership) ;  and  until 
forfeited  by  failure  to  perform  the  conditions  it  must,  I  think, 
prevail  not  only  against  individuals,  but  against  the  government 
That  in  contemplation  of  the  homestead  law,  the  settler  acquires 
by  his  entry  an  immediate  interest  in  the  land,  which  for  the 
time  being  at  least,  thereby  becomes  severed  from  the  public 
domain,  appears,  from  the  language  of  sect.  3297,  Rev.  Stat., 
wherein  it  is  provided  that  in  certain  contingencies  *  the  land 
so  entered  shall  revert  to  the  government.' "  (i  Copp's  U.  S. 
Public  Land  Laws,  1882,  p.  388.) 

The  interest  which  the  settler  has,  may  be  appropriated  for 
a  right  of  way  by  adversary  proceedings,  as  we  have  already  seen 

that  Congress  has  provided  for  the  condemnation  of 
Bight  of  WB7.  3  right  of  way  through  a  homestead,  as  well  as  for  its 
tion.' compen-  purchase  from  the  settler.  Of  course  the  settler  does 
Mtion.  not   part  with  the  'same  interest  or  value   that   he 

would  if  he  had  the  legal  title,  and  he  should  only  re- 
ceive compensation  for  the  interest  taken  from  him.  The  court 
below,  however,  iti  its  charge  and  rulings  on  the  admission  of 
testimony,  seems  to  have  carefully  restricted  the  jury  to  an  allow- 
ance for  the  injury  done  to  the  rights  and  interest  which  the 
settler  had  in  the  land.  The  appropriation  and  use  of  a  strip  of 
land  through  the  homestead  affected  the  entire  tract.  The 
homesteader  had  taken  and  was  using  it  as  a  single  tract,  and  as 
his  home  and  farm.     The  division  of  the   farm   into   parts   of 

irregular  shape,  the  deep  cuts  and  high  fills  that  were 
HonesteBder.  made,  and  the  inconvenience  resulting  from  the  con- 
Am^w.  struction   of  the  road,  constitute    an  injury   to  the 

interest  of  the  settler,  which  differs  only  in  degree 
from  that  sustained  by  one  who  has  the  legal  title.  The  prop^ 
erty  is  taken  at  the  instance  and  for  the  benefit  of  a  railroad 

company,  and  the  injury  is  occasioned  by  the  company. 
Raiiroa^ con-     'pj^g  extent  of  the  injury  is  for  the  jury  to  determine, 

ty  for  iBjary. '    ^'^^  ^^^  which  the  railroad  company  is  liable.     We 

think  the  case  was  fairly  submitted  to  the  jury,  and 
that  the  verdict  and  judgment  given  are  just.  The  judgment 
will  be  affirmed. 

All  the  justices,  concurring. 

Rights  of  Railroad  Company  entering  on  Land  of  Settler  under  Home» 
stead  Law.  —  A  settler  who  has  entered  public  land  of  the  United  States 
under  the  provisions  of  the  homestead  law,  although  no  patent  has  been  issued, 
has  an  inchoate  title  to  the  land,  which  is  property.    This  is  a  vested  right. 
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which  can  only  be  defeated  by  his  own  failure  to  comply  with  the  conditions 
of  the  law.  If  he  complies  with  these  conditions  he  becomes  invested  with 
full  ownership,  and  the  absolute  right  to  a  patent.  As  against  such  home- 
steader the  railroad  company  has  not,  under  the  Act  of  March  3,  1875,  a  right 
of  way  over  the  land,  unless  such  right  was  acquired  by  compliance  with  the 
provisions  of  the  Act  before  the  date  of  his  settlement.  Red  River,  etc.,  R. 
Co.  V.  Sture,  32  Minn.  95. 

Justice  Mitchell,  in  delivering  an  opinion  to  the  court,  said,  "  It  follows 
that  there  was  no  error  prejudicial  to  the  railroad  company  in  the  charge  of 
the  court  that  Sture  had  certain  rights  in  this  land  as  a  homesteader  under 
the  laws  of  the  United  States,  and  that  the  jury  were  to  determine  to  what 
extent  these  rights  have  been  impaired  by  the  construction  of  the  road ;  and 
that  if  4he  value  of  these  rights  in  the  land  was  lessened  by  the  construction 
of  the  road  across  thi^  land,  Sture  would  be  entitled  to  recover  the  difference 
between  the  value  of  those  rights  as  they  would  have  been  without  the  con- 
struction of  the  road,  and  their  value  is  diminished  by  such  construction. 
And  for  the  same  reason  there  was  no  error  in  refusing  to  instruct  the  jury 
that  the  measure  of  Sture's  damages  would  not  be  the  value  of  the  lana  so 
taken,  but  simply  the  damage  to  his  possession.  As  this  was  the  only  portion 
of  the  charge  excepted  to,  this  appeal  raises  no  question  as  to  whether  the 
court  afterwards  correctly  instructed  the  jury  as  to  the  basis  upon  which  the 
value  of  Sture^s  interest  m  the  land  was  to  be  estimated,  and  the  amount  of 
his  damages  ascertained.  But  we  might  remark,  that  inasmuch  as  the  home- 
steader had  a  right  to  the  land  in  the.  condition  in  which  it  was  when  he 
entered  it,  and  to  all  improvements  which  he  has  put  upon  it,  and  as  he  will 
have  to  perform  the  same  conditions,  in  order  to  get  his  patent,  as  if  no  part 
of  the  land  had  been  taken  for  the  purposes  of  this  road,  practically  the  amount 
of  his  damages  would  be  the  same  as  if  he  was  the  owner  in  fee. 

Title  acquired  by  Railroads  in  Right  of  Way. —  In  St.  Onge  v.  Day  (Colo.), 
18  Pac.  Rep.  278,  it  was  held  that  the  owner  of  land  through  which  a  railway 
company  has  the  right  of  way,  actually  in  use  for  railway  purposes,  cannot 
himself  use  such  right  of  way,  or  recover  for  trespasses  committed  thereon  by 
others ;  the  railway  company  being  entitled  to  the  exclusive  use  thereof.  The 
court  said,  **  The  appellee  had  no  right  to  occupy  this  right  of  way  with 
wood-piles,  coal-kilns,  and  habitations.  Neither  could  any  one  else  so  occupy 
it  by  right  from  him.  It  follows  that  appellee  had  no  right  of  recovery  for 
such  occupation  of  this  right  of  way.  Upon  this  question,  however,  the 
authorities  are  not  in  entire  harmony.  A  right  of  way  for  railway  purposes, 
in  its  use,  is  necessarily  more  exclusive  ^han  a  right  of  way  of  one  farmer 
over  the  premises  of  his  neighbor,  or  of  the  public  in  a  highway.  A  grant  of 
a  certain  number  of  feet  over  land  for  a  right  of  way  for  railway  purposes,  in 
the  nature  of  things,  excludes  other  uses  thereof ;  tor  the  reason  that  other 
uses  thereof  cannot  with  safety  be  made  adjustable  therewith.  According  to 
the  conception  of  Congress  (sect,  i,  c.  152,  Supp.  Rev.  Stat.),  this  right  of 
way  was  necessary,  at  least  expedient  and  proper,  for  railway  purposes,  and 
was  accordingly  granted.  In  view  of  the  great  care  and  caution  necessary  to. 
prevent  fatal  and  destructive  accidents  in  the  operation  of  railways,  a  hi^h 
degree  of  care  and  caution  is  required  of  those  who  control  and  operate  the 
railways.  In  many  of  the  States  they  are  required  to  enclose  such  right  of 
way  with  fences,  so  as  to  prevent  the  occupation  thereof  by  any  thing  else 
liable  to  cause  accident  or  injury  ;  and  it  must  be  apparent  that  such  require- 
ment is  promotive  of  safety  m  the  operation  of  railways.  Where  the  railway 
right  of  way  crosses  other  ways,  there  a  double  use  is  necessary,  and  there 
extraordinary  care  is  required;  and  yet  fatal  collisions  and  accidents  still 
occur  at  such  places  by  reason  of  such  additional  use.  A  railway  right  of 
way,  as  a  general  rule,  necessarily  carries  with  it  an  exclusive  right  for  railway 
purposes ;  and  necessarily  excludes  right  in  the  owner  of  the  fee  to  occupy 
33  A.  &  £.  R.  Cas.  —  15. 
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the  same  with  wood-piles,  coal-kilns,  and  the  like.  The  chonaetttrofi  the* 
occupation  of  the  right  of  way  as  stated,  being  conceded,  it  fcflbws^  as«  matter 
of  law,  that  such  occupation  of  the  railway  right  of  way  was  »  tmspaas 
thereon,  and  unwarranted  in  reason  and  by  the  better  authority.  Railway  C94  Vi. 
Ward,  4  Colo.  30 ;  Railroad  Co.  v.  Potter,  42  Vt.  265,  274 ;  MiHs>  Eim.  Drnm 
§§  208-210.  Where  the  reason  of  the  general  rule  announced  does  not  ejiist,. 
the  rule  of  exclusive  use  for  the  rauway  does  not  apply,  as  in  case^  ofi  ai 
passage  provided  under  the  railway  track  tor  the  use  of  the  owver  o£  die  fee 
in  passing  to  and  from  his  lands,  lying  upon  either  side  of  the  railway,  when 
such  passage  thereunder  is  arranged  so  that,  in  such  use  of  such  passage,  no 
conflict  or  mterference  with  the  use  for  railway  purposes  can  occur.  I^tivay 
Co.  V,  Allen,  22  Kan.  285,  293,  294.  It  should  not  be  inferred  fronft  what  has. 
been  said  that  the  railway  company  has  ri^ht  to  burden  the  property  wildh  any 
other  or  different  use  than  that  for  which  it  was  granted  or  acqmrecl.'*^ 

See  also  Bailey  v.  Sweeney,  30  Am.  &  Eng.  R.  R.  Cas.  328  ;  Vermalyea  v. 
Chicago  M.  &  St,  P.  R.  Co.,  23  Am.  &  Eng.  R.  R.  Cas.  108;  Kttebwrg  A:  L. 
£.  R.  Co.  V.  Bruce,  10  lb.  i,  and  notes ;  Leavenworth,  etc.,  R.  Co.  v.  Panl,  10 
lb.  490;  Prather  v.  Western  Un.  Tel.  Co.,  14  lb.  i,  and  notes;  Pierce  v, 
Boston  &  L.  R.  Co.,  27  lb.  359-366,  and  notes ;  Ross  v,  Pennsylvasia  R.  Co.^ 
27  lb.  367. 

When  Qrant  of  Right  of  Way  conveys  Fee  and  not  Easem«rrt.  —  Defendant, 
a  railroad  company,  had  legislative  power  to  acquire  property  absohitely  for 
other  than  mere  nght-of-way  purposes.  A  deed  to  it  was  headed,  *'  Deed  of 
Right  of  Way."  It  recited  a  consideration  of  $2,150,  for  which  the  grantors 
*'  hath  given,  granted,  bargained,  and  sold ;  and  by  these  presents  do  give^ 
grant,  bargain,  and  sell,  to  defendant  "  so  much  of  his  lands  in  said  county 
as  is  required  for  the  use  of  the  road  of  said  company,  as  follows,'*  containing 
2.7  acres  of  land ;  ''  to  have  and  to  hold,  to  said  grantees  and  their  assigns, 
forever.*'  Then  came  a  covenant  to  warrant  and  defend  the  premises  granted^ 
and  relinquishment  of  dower  by  wife.  One  description  of  boundary  recites, 
"  East  edge  of  right  of  way."  The  land  conveyed  was  not  of  uniform  width. 
//e/dj  to  convey  the  fee  and  not  an  easement.  Ballard  v,  Louisville  &  N.  R. 
Co.  (Ky-X  5  S.  W.  Rep.  484. 

Grantee  of  Quit-claim  De%d  after  Railroad  is  Builti  not  entitled  to  Com* 
pensation.  —  The  grantee  in  a  quit-claim  deed  executed  two  years  after  a  rail- 
road company  had  taken  possession  of  the  land  conveyed,  and  built  their 
tracks  thereon,  takes  no  right  to  compensation,  where  the  deed  makes  no  ref« 
erence  to  such  taking  or  occupancy,  nor  to  any  recompense  for  the  same, 
Walton  V,  Green  Bay,  etc.,  R.  Co.  (Wis.)  36,  N.  W.  Rep.  la 


Thornton 

V. 

Sheffield  &  Birmingham  R.  Co. 

{A  Mama  Supreme  Court,  Afay  15,  1888.) 

Conditional  Conveyance  of  Right  of  Way.  — Where  one  executes  an  instru« 
ment  binding  herself  to  convey  a  right  of  way  to  certain  persons  on  condition 
that  they  shall  commence  the  construction  of  a  railroad  within  three  months, 
and  complete  it  through  certain  counties  within  three  years,  time  is  of  the 
essence  of  such  agreement ;  and,  upon  failure  to  comply  with  these  conditions, 
compensation  may  be  recovered  for  such  right  of  way. 
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Estoppel  of  Land-Owner  to  claim  Damages*  —  One  who  permits  a  railroad 
company,  without  interference,  to  construct  a  railroad  over  his  land,  is  not 
thereby  estopped  to  claim  compensation  for  the  right  of  way. 

Appeal  from  Chancery  Court,  Colbert  County;  Thomas 
Cobbs,  Judge. 

The  appellant,  Ella  Thornton,  a  married  woman,  by  her  next 
friend,  filed  a  bill  in  chancery  praying  for  compensation  for  the 
right  of  way  used  by  the  Sheffield  &  Birmingham  Railroad  Com- 
pany, and  also  for  an  injunction  until  compensation  was  paid. 
The  eighth  ground  of  demurrer  set  up  that  complainant  was 
estopped  from  making  claim  for  compensation,  by  a  written 
agreement  set  out  in  full  in  the  opinion.  Demurrer  sustained  on 
this  ground,  and  complainant  appealed 

Simpson  &  Jones  for  appellant 

y.  B,  Moore  for  appellee. 

Stone,  C.  J. — The  appellee  railroad  company  surveyed  its 
route,  and  had  partially  constructed  its  road,  beginning  at  Shef- 
field, in  Colbert  County,  and  extending  south-eastward  towards 
Birmingham.  When  this  bill  was  filed  the  road  was  completed, 
equipped,  and  in  running  order  for  a  distance  of  40  or 
more  miles,  in  Colbert  and  Franklin  counties,  running 
through  the  lands  of  the  female  complainant,  after  noticed.  On 
the  eighth  day  of  October,  1881,  Mrs.  Thornton,  then  Mrs.  Henry, 
together  with  her  husband,  entered  into  an  agreement,  partly 
printed  and  partly  written,  a  proper  interpretation  of  which  is 
necessary  to  a  decision  of  this  cause.  This  agreement  was  signed 
without  witnesses ;  but  was,  on  the  day  of  its  date,  acknowledged 
and  certified  in  form  required  to  convey  a  homestead,  and  also  to 
convey  lands  owned  by  a  married  woman.  Code  1866,  §§  1790, 
1802,  1894,  2508.  The  instrument  was  duly  recorded  in  the 
proper  office.  We  insert  a  copy  of  the  contract,  italicizing  the 
i^ritten  words  so  as  to  distinguish  them  from  the  printed  matter. 
The  contract  is  as  follows  :  "  Know  all  men  by  these  presents, 
that  whereas,  Eugene  C.  Gordon  of  the  State  of  Mississippi,  and 
his  associates  of  the  States  of  New  York,  Georgia,  Alabama, 
Mississippi,  and  Tennessee,  propose  to  build  a  railroad  from  some 
point  on  the  Alabama  Great  Southern  Railroad,  or  from  some 
pK)int  on  the  Memphis  &  Charleston  Railroad,  into  or  through  the 
counties  of  Tuscaloosa,  Walker,  Winston,  Marion,  Franklin,  Col- 
bert, and  Lauderdale,  State  of  Alabama ;  and  whereas,  the  build- 
ing of  said  railroad  would,  in  our  opinion,  enhance  the  value  of 
our  farming  and  timbered  lands,  and  the  production  thereon  ;  and 
whereas,  the  building  and  operating  of  said  railroad  would,  in 
our  opinion,  become  a  convenience  and  advantage  in  various  ways 


228  THORNTON   V.  SHEFFIELD   &   BIRMINGHAM    R.  CO. 

to  our  property  and  our  labor,  in  furnishing  facilities  for  trans- 
portation and  more  rapid  communication  to  and  from  the  markets 
of  the  country.  Now,  for  and  in  consideration  of  any  and  of  all 
these  benefits  and  advantages  which,  in  our  opinion,  would  accrue 
to  us  from  the  building  of  said  railroad,  should  the  said  Gordon 
and  associates,  within  four  months  frpm  this  date,  begin  the  work 
of  surveying  or  locating  or  building  said  railroad,  and  shall,  within 
three  years  from  this  date,  so  complete  the  said  railroad,  so  as  to 
have  it  in  operation  [to  the]  through  the  counties  above  named^ 

[county  lines  between and counties]. 

Now^  in  that  event,  in  consideration  of  the  said  benefits  and 
advantages  likely  to  accrue  to  us  and  to  our  property,  as  herein- 
before referred  to,  from  the  building  of  the  proposed  railroad,  we, 
Gus  A,  Henry  and  Ella  IV.  Henfy,  his  wife,  of  the  county  of 
,  State  of  Alabama,  do  hereby  agree  anjl  bind  our- 
selves, our  heirs,  administrators,  executors,  and  assigns,^  to  make 
unto  the  said  Eugene  C.  Gordon  and  his  associates,  and  upon  the 
compliance  of  the  said  Gordon  and  associates  with  the  terms  of 
this  contract  [hereby  vest  the  said  Gordon  and  his  associates 
with  good  and  sufficient  title  to  all  the  coal,  iron,  coal-oil,  in  or 
upon  or  in  anywise  belonging  to  the  following  described  lands  or 
real  estate  ;  to  wit],  we  give  the  right  for  the  said  railroad  to  enter 
our  plantation  and  go  through  the  same  in  constructing  the  said 
roady  free  of  cfiargey  provided  it  does  not  intetfcre  with  the  build- 
ings. [And  in  addition  to  the  above-described  real  estate,  we 
hereby  bind  ourselves  and  legal  representatives  to  make  good  and 
sufficient  titles,  in  fee-simple,  to  all  the  following  described  lands 
or  real  estate  ;  to  wit.,  .  .  .  together  with  the  right  to  enter  upon 
the  said  lands  to  prospect  for  said  mineral  substances,  and  to 
mine  and  utilize  the  same,  if  they  so  desire ;]  also  we  hereby 
grant  unto  the  said  Gordon  and  his  associates  the  right  for  road 
and  railroads  across  our  lands,  free  of  charge,  and  the  free  use  of 
timber  necessary  for  railroad  or  mining  purposes.  It  i^  expressly 
understood  that  any  and  all  of  the  above-specified  donations  are 
to  be  made  by  the  undersigned  to  aid  the  said  Gordon  and  his 
associates  in  the  construction  of  said  railroad,  in  consideration  of 
the  benefits  and  advantages  likely  to  accrue  to  us  from  the  build- 
ing of  the  same.  It  is  further  expressly  and  specially  understood 
that  no  such  deed  to  the  lands  as  above  described  [or  to  the  coal, 
iron,  coal-oil,  and  other  mineral  interests  owned  by  us,  as  above 
specified]  is  to  be  made  as  described  in  this  instrument  if  the 
said  Gordon  and  associates  should  fail  to  build  such  portion  of 
the  road,  and  do  the  work  as  is  required  by  the  terms  of  this 
instrument ;  nor,  on  the  other  hand,  the  said  Gordon  and  his 
associates  shall  not  be  held  liable  for  damages  should  they  fail 
to  build  said  railroad.      The  object  of  thus   deeding,  or  thus- 
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binding  ourselves  to  deed,  certain  lands  [and  our  coal,  iron,  coal- 
oil,  and  other  mineral  interests],  on  certain  conditions,  to  the  said 
Gordon  and  his  associates,  is  hereby  expressly  declared  to  be  to 
induce  the  said  Gordon  and  his  associates  to  build  the  said  rail- 
road, the  consideration  to  the  undersigned  being  the  supposed 
benefits  to  accrue  to  us  from  the  increased  circulation  of  money 
along  the  said  railroad  line  in  building  and  operating  the  same, 
and  the  general  benefits  of  our  having  increased  railroad  facili- 
ties, by  which,  in  our  opinion,  we  will  be  fully  compensated  for 
the  said  aid  extended  or  to  be  extended  by  us  in  securing  the 
same."  Dated,  and  signed  by  Gus  A.  Henry  and  Ella  VV. 
Henry,  with  their  seals.  In  framing  this  agreement  a  printed 
blank  was  used,  which  contained  many  words  and  stipulations 
not  germane  to  the  contract  made,  or  intended  to  be  made.  We 
enclose  in  brackets  such  stipulations,  sentences,  phrases,  and 
parts  of  the  same,  as  we  think  should  not  be  considered  in  the 
interpretation  of  the  agreement  actually  made. 

It  is  a  rule  of  interpretation  of  deeds  or  other  instruments, 
partly  printed  and  partly  written,  that  the  written  portions  are  pre- 
sumed to  have  commanded  the  stricter  attention  of  the  conditional 
parties  ;  and,  if  there  is  an  irreconcilable  conflict  be-  ngreementfor 
tween  them,  the  writing  prevails  over  the  printed  mat-  conTeymce. 
ter.  2  Devi.  Deeds,  §837  ;Bish.Cont.§  413.  This  is  J^'';j'^^^"J' 
but  the  teaching  of  human  experience  crystallized  into 
law.  We  are  satisfied  that  in  this  case  there  was  no  intention  to 
contract  for  mineral  rights,  or  for  any  easement  or  privilege  in 
connection  therewith.  The  sole  purpose  was  to  obtain  a  right 
of  way  through  the  plantation  of  the  female  complainant,  free 
of  charge ;  and,  on  like  terms,  "  the  free  use  of  timber  necessary 
for  railroad  purposes."  The  contract  is  not  free  from  ambiguity. 
It  is  earnestly  contended  for  appellee  that  time  was  not  made  of 
the  essence  of  this  contract.  On  the  other  hand,  it  is  claimed 
for  appellant  that  the  writing  is  only  an  agreement  to  convey,  on 
conditions  to  be  performed  within  a  specified  time  ;  and  the  time 
having  elapsed,  and  the  conditions  not  being  performed,  the 
agreement  to  convey  is  cancelled.  The  contract  does  not  employ 
either  of  the  words  "grant,"  "bargain,"  "sell,"  or  "convey,"  or 
any  word  of  equivalent  import.  Considering  the  entire  instru- 
ment, we  hold  it  not  a  conveyance,  but  an  agreement  to  convey, 
on  conditions  therein  expressed.  '  Chapman  v,  Glassell,  13  Ala. 
50.  The  conditions  most  important  to  be  noted  are  the  follow- 
ing :  To  commence  the  survey  of  the  said  road  within  four 
months  of  the  date  of  the  contract,  Oct.  8,  1881,  and  within 
three  years  to  complete  it,  running  "into  or  through  the. counties 
of  Tuscaloosa,  Walker,  Winston,  Marion,  Franklin,  Colbert,  and 
Lauderdale,  State  of  Alabama."     The  clause  which  binds  Henry 
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and  his  wife,  the  latter  now  Mrs.  Thornton,  is  in  the  follow- 
ing terms :  "  Now,  in  that  event,  .  .  .  we,  Gus  A.  Henry  and 
Ella  W.  Henry,  his  wife,  do  hereby  agree  and  bind  ourselves, 
our  heirs,  administrators,  executors,  and  assigns,  to  make  unto 
the  said  Eugene  C.  Gordon  and  his  associates,  and  upon  the 
compliance  of  the  said  Gordon  and  his  associates  with  the  terms 
of  this  contract,  hereby  [agree  to]  vest  the  said  Gordon  and  his 
associates  with  good  and  sufficient  titles.  .  .  .  We  give  the 
right  for  the  said  railroad  to  enter  our  plantation,  and  go  through 
the  same,  in  constructing  said  road,  free  of  charge,  provided  it 
does  not  interfere  with  the  buildings."  There  are  other  pro- 
visions in  the  contract  clearly  indicating  that  it  was  not  intended 
as  a  conveyance,  but  only  as  an  agreement  to  convey.  Among 
them  is  the  following  :  "  It  is  further  expressly  and  specially 
understood  that  no  such  deed  to  the  lands  as  above  described 
.  .  .  is  to  be  made,  as  described  in  this  instrument,  if  the  Siaid 
Gordon  and  associates  should  ftiil  to  build  such  portion  of  the 
road,  and  do  the  work  as  required  by  the  terms  of  this  instru- 
ment." Under  the  force  of  the  clauses  copied,  and  other  pro- 
visions of  the  contract,  we  feel  authorized  to  insert  the  words 
"agree  to"  which  we  have  placed  between  brackets  above.  We 
hold  that,  under  the  terms  of  this  contract,  the  complainant 
bound  herself  to  give  and  convey  the  right  of  way  only  in  the 
event  Gordon  and  associates,  or  their  assigns,  performed  the 
stipulations  they  entered  into,  and  which  constituted  the  consid- 
eration of  complainant's  agreement  to  convey.  Railroad  Co.  v. 
Railway  Co.,  73  Ala.  426,  440.  We  hold,  further,  that  the  agree- 
ment in  this  case  makes  time  an  essential  element  of  the  contract ; 
and  Gordon  and  associates,  having  broken  the  agreement  on  their 
part,  have  forfeitecf  all  right  to  claim  its  observance  on  the  part 
of  complainant.  It  is  contended  for  appellee  that,  by  permit- 
ting the  railroad  company  to  construct  its  road  and  operate  it 

without  interference,  complainant  has  estopped  her- 
Land-owner  gelf  from  now  asscrtins^  her  right  to  compensation 
cUim  duiagM.  ^^^  ^"^  right  oi  way.    There  is  no  prmciple  of  estoppel 

against  this  claim,  considered  as  a  mere  demand  for 
damages  for  the  right  of  way.  If  she  were  seeking  to  evict  the 
co»poration,  there  might  be  something  in  the  objection.  That  is 
not  the  purpose  of  this  suit.  She  claims  only  for  the  injury  done 
to  her  freehold  ;  and  that  claim,  under  the  averments  of  the  bill, 
stands  on  the  same  meritorious  ground  as  if  the  road  had  been 
built  without  prior  attempt  to  procure  or  condemn  the  ric^ht  of 
way.  Such  acquiescence,  to  operate  a  bar,  must  be  of  sufficient 
duration  to  toll  entry.  Association  v,  Jones,  68  Ala.  48  ;  Jones 
V.  Railrpad  Co.,  70  Ala.  227 ;  Railroad  Co.  v.  Railway  Co.,  73 
Ala.  426 ;  I  Wood,  R'y  Law,  §  209 ;  Perkins  v.  Railroad  Co.,  "jz 
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Me.  95  ;  s.  c,  6  Am.  i  Eng.  R.  R.  Cas.  608.  The  course  adopted 
by  the  complainant  in  this  case  is  fully  justified  by  the  authori- 
ties, and  the  bill  should  be  retained  and  made  effective,  by  injunc- 
tion if  necessary,  until  the  damages  are  properly  ascertained,  or 
until  the  railroad  company  obtains  the  right  of  way  in  legal  form. 
Taylor  v.  Railroad  Co.,  25  Iowa,  371 ;  Browning  v.  Railroad  Co.^ 
4  N.  J.  Eq.  47 ;  Oilman  v.  Railroad  Co.  40  Wis.  653;  Rusch  v. 
Railway  Co.,  54  Wis.  136  ;  2  Wood,  R'y  Law,  §  246. 

The  present  suit  was  instituted  in  July,  1887.  At  that  time, 
and  since  Feb.  28,  1887,  "the  wife  must  sue  alone,  at  law,  or  in 
equity,  .  .  .  for  the  recovery  of  her  separate  property,  or  for 
injuries  to  such  property."  Act  approved  Feb.  28,  1887  (Sess. 
Acts,  p.  80,  §  7;  Code  1886  §  2347).  The  chancellor  erred  in 
sustaining  the  eighth  ground  of  demurrer,  and  there  is  nothing 
in  the  other  grounds  assigned.  Rule  of  chancery,  practice  No. 
13,  Code  1876,  same  number  in  Code  i886,  has  no  application  to 
bills  which  contain  no  interrogating  part ;  and,  like  the  forms  of 
the  complaints  given  in  the  code,  is,  at  most,  directory. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered  overruling  the  demurrer.  The  decree  appealed  from 
being  interlocutory,  the  cause  is  still  pending  in  the  court  below, 
and  there  is  no  need  of  an  order  of  remandment. 

• 

Estoppel  of  Land-Owner  to  claim  Damages.  —  There  is  no  estoppel  inpaiSy 
where  the  land-owner  makes  no  grant,  executes  no  licenses,  and  makes  no 
representations.  In  such  a  case  the  land-owner  is  not  estopped  to  assert  his 
right  to  damages,  although  it  is  possible  that  long  acquiescence  might  pre- 
clude him  from  recovering  the  land  itself.  Bloomfield  R.  Co.  v,  Grace  (Ind.), 
1 1  West.  Rep.  368. 

Conditional  Conveyance  of  Right  of  Way.  —  See  Houston,  etc.,  R.  Co.  v. 
McKinney,  and  note,  8  Am,  &  Eng.  R.  R.  Cas.  723-734 ;  Griswold  v.  St.  Louis, 
etc.,  R.  Co.,  1  lb.  626 ;  Hastings,  etc.,  R.  Co.  v.  Miles,  6  lb.  606;  Jefferson ville, 
etc.,  R.  Co.  V.  Barbour,  and  note,  14  lb.  466-471  ;  Cleveland,  etc.,  R.  Co.  v, 
Coburn,  and  note,  1 7  lb.  37-44 ;  Tutt  v.  Port  Royal,  etc.,  R.  Co.,  and  note,  20 
lb.  367-371 ;  Hull  V.  Chicago,  etc.,  R.  Co.,  and  note,  20  lb.  341-344;  Ingalls 
V.  Byers,  20  lb.  344 ;  Rush  v,  Burlington,  etc.,  R.  Co.,  1 1  lb.  298 ;  Hannow 
V.  Port  Royal,  etc.,  R.  Co.,  11  lb.  352;  Galveston,  etc.,  R.  Co.  v.  Pfeuffer,  1 1 
lb.  373;  Crosby  v.  Chicago,  etc.,  R.  Co.,  14  lb.  463;  Crow  v,  Owensboro,  17 
lb.  31  ;  Close  v.  Burlington,  etc.,  R.  Co.,  17  lb.  33;  Waldron  v.  Toledo,  etc., 
R.  Co.,  20  lb.  348;  Jones  v.  St.  Louis,  etc.,  R-  Co.,  20  lb.  371  ;  Missouri 
Pacific  R.  Co.  V.  Tigard,  2*2  lb.  54. 

Note  Payable  "  when  Cars  shall  run  "  to  Stated  Place.  —  Construction  Trains. 
—  Defendant  made  a  note  payable  to  plaintiff  ten  days  after  its  cars  should 
run  to  a  stated  place,  if  that  should  be  in  eighteen  months  ;  otherwise  to  be 
null  and  void.  The  track  was  laid  from  one  terminus  to  the  point  within  the 
time,  and  daily  construction  trains  ran ;  but  it  was  not  open  to  freights  or 
passengers  for  some  months  after  the  time.  In  an  action  on  the  note,  plaintiff 
asked  for  the  following  instructions,  in  effect :  ^i)  If  plaintiff's  cars  ran  to 
the  place  in  the  time,  it  could  recover.  (2)  That  it  was  not  necessary  that  the 
road  be  completed  through  in  the  time.  (3)  That  cars  run  its  entire  length. 
(4)  If  the  track  was  laid  From  one  terminus  to  the  place  in  the  time  so  that 
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construction  trains  could  run,  plaintiff  could  recover.  These  the  court  refused, 
and  instructed  in  substance,  that  a  fair  construction  of  the  contract  was,  that 
the  road  was  to  be  open  to  freights  and  passengers  in  the  time ;  and,  it  bein^ 
admitted  it  was  not,  they  would  find  for  defendant  Held^  that  the  instruction 
given  was  erroneous ;  and  the  instructions  asked  for  should  have  been  given, 
and  the  case  given  to  the  jury.  Pontiac,  C,  &  Pa.  R.  Co.  v.  King,  35  N.  W. 
Rep.  705. 


Criswell 

V, 

Pittsburg,  Chicago,  &  St.  Louis  R.  Co. 

(West  Virginia  Supreme  Court  of  Appeals,  Feb,  18,  1888.) 

Fel low-Servant.  —  Foreman  of  Laborers  is  Vice-Principal.  — When  a  railroad 
company  puts  a  foreman  in  charge  of  a  gang  of  laborers,  with  power  to  dis- 
charge them,  subject  to  the  approval  of  the  supervisor,  and  makes  it  his  duty 
to  see  that  tliese  laborers  faithfully  perform  their  duty,  such  foreman  must,  in 
the  performance  of  all  his  duties  to  those  laborers  under  him,  be  regarded 
as  the  representative  of  the  railroad  company ;  and  if,  through  his  neglect  of 
dutyi  one  of  these  laborers,  in  the  performance  of  his  duty,  is  injured,  ne  may 
recover  of  the  railroad  company  the  damages  he  has  sustained,  caused  by  the 
negligence  of  such  foreman. 

Negligence  of  Foreman.  —  Duty  to  prevent  Collision.  —  If  one  of  the  rules 
of  the  railroad  ^ompanv,  furnished  him  for  his  guidance,  provides  that  "  extra 
trains  may  pass  over  the  road  at  any  time,  without  previous  notice,  and  the 
foreman  must  be  always  prepared  for  them ; "  and  another  rule  provides  *'  he 
must  run  the  hand-cars  with  great  caution,  and  he  must  not  permit  them  to  be 
used  unless  he  accompany  them ; "  and  another  rule  requires  him  "  to  compare 
his  time-piece  with  the  clock  ^t  the  nearest  telegraph  office,  or  with  the  con- 
ductor on  the  train,"  —  these  rules,  as  well  as  the  law,  require  him  to  use  the 
opportunities  thus  daily  afforded,  or  any  other  opportunities,  to  ascertain  what 
trains  are  expected  to  run  over  his  section  of  the  track  by  previous  arrange- 
ment, and  when  so,  that  he  may  be  prepared  for  them  as  well  as  he  can  be, 
and  thus  diminish  the  risk  of  a  collision  of  extra  trains  with  the  hand-car. 

Same.  —  Company  Responsible  for  his  Negligence.  —  If  he  neglects  this 
duty,  and,  without  the  fault  of  one  of  the  laborers  under  him,  his  hand-car  comes 
into  collision  with  an  extra  train,  which,  had  he  performed  his  duty,  would  not 
have  occurred,  and  the  laborer  on  the  hand-car  is  killed  or  injured,  the  railroad 
company  will  be  liable  for  the  damages  so  sustained. 

Assumption  of  Risk  by  Servant.  —  Nor  will  the  fact  that  the  laborer  volun- 
tarily got  upon  the  hand-car  in  very  foggy  weather,  and  no  flag  wa^  sent  out 
in  advance,  and  no  precautions  talcen  to  prevent  a  collision,  prevent  such  a 
recovery  from  the  railroad.  Though  the  laborer  knew  these  facts  and  rules  of 
the  company,  if  he  had  not  been  informed  of  such  negligence  of  the  foreman, 
such  conduct  of  the  laborer,  without  such  knowledge,  would  be  a  voluntary 
assuming  on  himself  only  the  risk  of  a  collision  with  an  extra  train  which  the 
foreman  could  not  have  ascertained  would  be  on  the  track,  and  come  in  collision 
with  his  hand-car,  if  he  had  used,  as  he  should  have  done,  the  opportunity  he 
had  of  obtaining;  information  about  them. 
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Error  to  Circuit  Court,  Ohio  County. 

Tl^is  was  an  action  on  the  case,  brought  by  N.  C.  Criswell, 
administrator  of  Thomas  Waldron,  in  the  Circuit  Court  of  Ohio 
County,  against  the  Pittsburgh,  St.  Louis,  &  Cincinnati  Railway 
Company,  a  corporation  under  the  laws  of  this  State,  for  damages 
resulting  from  the  killing  of  Thomas  Waldron  on  Oct.  4,  1884, 
by  the  collision  of  a  passenger  train  of  this  railroad  company 
with  a  hand-car  on  the  track  of  this  railroad,  on  which  he  was 
travelling,  as  a  hand  in  the  employment  of  this  company,  to  a 
place  where  work  was  to  be  done  to  keep  in  repair  the  track  of 
the  road.  The  suit  was  brought  on  Dec.  4,  1884.  The  declara- 
tion was  filed  at  the  February  rules,  1885,  and  contained  four 
counts.  At  the  February  rules,  1885,  an  amended  declaration 
was  filed ;  there  being  added  in  it  two  counts  substantially  the 
same  as  the  four  counts  in  the  original  declaration  ;  a  fifth  count, 
which,  as  it  is  fuller  and  shows  the  character  of  the  suit  in  detail 
more  fully  than  the  other  counts  in  this  declaration,  I  will  state 
at  length.     It  is  as  follows  :  — 

*^  Fifth  Count.  And  the  said  plaintiff  further  complains  and 
says,  that  whereas,  the  said  defendant,  at  the  time  of  the  com- 
mitting by  it  of  the  grievances  as  hereinafter  mentioned,  was  in 
possession  of  a  certain  other  railroad  in  the  county  of  Ohio,  and 
of  a  certain  other  railroad  locomotive  steam-engine,  and  of  other 
railroad  cars  to  the  last-mentioned  engine  attached,  and  also  of 
a  certain  other  hand-car,  which  said  engine,  cars,  and  hand-car 
were  then  used,  managed,  and  controlled  by  the  said  defendant, 
upon  the  said  railroad  last  mentioned,  at  the  time  last  aforesaid, 
and  the  said  defendant  was  then  and  there  using,  managing,  con- 
trolling, and  driving  the  said  engine  and  cars  last  mentioned  upon 
and  along  the  said  last-mentioned  railroad,  and  was  driving  and 
running  the  same  upon  the  said  railroad  last  mentioned  towards 
the  city  of  Wheeling,  in  the  said  county  of  Ohio  ;  and  the  said 
Thomas  Waldron,  deceased,  of  whose  estate  the  said  plaintiff  is 
administrator,  as  aforesaid,  was  then  and  there,  being  ?hen  in 
full  life,  a  servant  of  the  said  defendant,  by  it  employed  to  do 
certain  work  and  labor  upon  the  said  railroad  last  mentioned, 
and  was  by  the  said  defendant  licensed,  permitted,  instructed, 
and  required  to  go  and  travel  upon  the  last-mentioned  hand-car, 
along  the  railroad  last  mentioned,  at  all  times,  from  the  said  city 
towards  the  place  upon  said  railroad  last  mentioned  where  the 
said  engine  and  cars  thereto  attached,  last  mentioned,  were  then 
being  run  and  driven  on  the  said  railroad  last  mentioned  towards 
the  said  city  ;  and  it  was  then  and  there  the  duty  and  obligation 
of  the  said  defendant  to  give  notice  to  the  said  Thomas  Waldron, 
deceased,  of  all  engines,  cars,  and  trains  moving  and  being  driven 
upon  the  last-mentioned  railroad  towards  the  said  city  of  Wheel- 
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ing,  and  of  all  obstructions  upon  the  said  last-mentioned  railroad. 
Yet  the  said  defendant,  though  well  knowing  the  premises,  and 
that  the  said  engine  and  cars  last  mentioned  were  being  moved 
and  driven  with  great  rapidity,  along  and  upon  the  last-mentioned 
railroad  towards  the  said  city,  and  without  giving  to  the  said 
Thomas  Waldron,  deceased,  any  notice  thereof,  carelessly,  negli- 
gently, and  improperly  allowed,  permitted,  directed,  and  required 
him  to  go  and  travel  upon  the  last-mentioned  hand-car,  along  and 
upon  the  railroad  last  mentioned,  towards  the  place  where  the 
engine  and  cars  last  mentioned  were  being  moved  and  driven, 
as  aforesaid,  along  and  upon  the  last-mentioned  railroad,  towards 
the  said  city  of  Wheeling ;  and  the  said  Thomas  Waldron,  de- 
ceased, then  in  full  life,  did,  as  such  servant,  and  in  accordance 
with  his  duty  as  such  servant,  and  being  wholly  ignorant,  and 
without  any  information  from  any  source,  that  the  engine  and 
cars  last  mentioned  were  being  rapidly  moved  and  driven  along 
and  upon  the  said  railroad,  towards  the  said  city,  go,  proceed, 
and  travel  upon  the  said  hand-car  last  mentioned,  along  and  upon 
the  said  railroad  last  mentioned,  towards  the  engine  and  cars  last 
aforesaid ;  and  the  said  defendant  did  then  and  there  carelessly, 
negligently,  and  improperly  wholly  fail  to  notify  the  said  Thomas 
Waldron,  deceased,  of  the  approach  towards  said  city  of  the 
engine  and  cars  last  mentioned,  as  the  said  defendant  ought  to 
have  done ;  and  the  said  Thomas  Waldron,  deceased,  then  in  full 
life  and  vigor,  going,  proceeding,  and  travelling  thereon  with  all 
reasonable  care  and  circumspection,  upon  and  along  the  last- 
mentioned  railroad,  the  hand-car  last  aforesaid  was  run  against, 
into,  and  upon,  with  great  force  and  violence,  by  the  engine  and 
cars  last  mentioned,  then  moving  with  great  rapidity  towards 
and  against  the  hand-car  last  mentioned ;  to  wit,  on  the  fourth 
day  of  October,  1884,  at  the  said  county  of  Ohio;  by  means 
whereof  the  said  Thomas  Waldron,  deceased,  then  in  full  life, 
was  then  and  there,  with  great  force  and  violence,  struck, 
wounded,  hurt,  and  injured,  and  thrown  from  the  said  last- 
mentioned  hand-car  to  the  ground  ;  by  reason  of  which  violence, 
striking,  wounding,  hurting,  and  injuring  last  mentioned  the  said 
Thomas  Waldron,  deceased,  did  thereafter,  to  wit,  on  the  day 
and  year  aforesaid,  die.  And  the  said  plaintiff  says  that  the 
carelessness,  negligence,  default,  and  wrongful  conduct  of  the 
defendant  last  aforesaid  was  the  cause  of  the  death  of  the  said 
Thomas  Waldron,  deceased ;  that  the  said  carelessness,  negli- 
gence, wrongful  conduct,  and  default  of  the  said  defendant  in 
this  count  mentioned,  and  the  wounds,  hurts,  and  injuries  thereby 
caused,  as  hereinbefore  in  this  count  mentioned,  were  such  as 
would  have  entitled  the  said  Thomas  Waldron,  deceased,  if  Kis 
death  had  not  ensued,  to  maintain  an  action  against  the  said 
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defendant  in  respect  of  the  last-mentioned  carelessness,  negli- 
gence, default,  and  wrongful  conduct  of  the  said  defendant  as  in 
this  count  mentioned  ;  that  the  said  Thomas  Waldron,  deceased, 
has  left  surviving  him  his  widow,  Bridget  Waldron,  and  his 
infant  children,  John  Waldron  and  Thomas  Waldron,  who  are 
the  distributees  of  his  estate ;  that  this  suit  is  brought  for  the 
benefit  of  the  distributees  of  the  estate  of  the  said  Thomas 
Waldron,  deceased;  and  that,  by  reason  of  the  premises  con- 
tained, the  distributees  of  the  estate  of  the  said  Thomas  Wal- 
dron, deceased,  have  been  greatly  injured,  and  have  sustained 
damages  to  the  amount  of  $10,000;  and  the  plaintiff  says  that, 
by  reason  of  the  premises,  he  has  been  greatly  injured,  and  has 
sustained  a  large  amount  of  damages ;  to  wit,  to  the  amount  of 
$10,000,  and  therefore  he  sues,"  etc. 

"Dennis  O'Keefe  and 
"W.  P.  Hubbard,  P.  Q." 

The  declaration,  and  each  count  thereof,  was  demurred  to. 
The  plaintiff  joined  issue  on  this  demurrer,  the'  court  sustained 
the  demurrer  to  the  first  count,  and  overruled  it  as  to  all  the 
other  counts.  The  first  count  was  very  general  and  brief ;  and, 
instead  of  alleging  circumstances,  as  the  other  counts  all  did, 
showing  that,  when  the  accident  happened,  the  plaintiff's  intes- 
tate had  a  right  to  be  on  the  track  of  the  defendant  as  its 
employee,  it  simply  alleged  that  the  defendant's  servant  negli-^ 
gently  drove  its  engine  against  the  plaintiff's  intestate,  and  killed 
him  ;  not  alleging  that  he  was  lawfully  on  the  track  of  the  defend- 
ant. The  other  counts  had  in  them  substantially  all  that  was 
essential  to  make  the  fifth  count  good ;  and  were  all,  except  this 
first  count,  good,  if  the  fifth  count  above  stated  is  good.  The 
defendant  pleaded  not  guilty,  and  issue  was  joined  on  this  plea. 
This  issue  was  tried  by  a  jury  on  Dec.  24,  1885,  who  found  for 
the  plaintiff,  and  assessed  his  damages  at  $5,000.  The  defendant 
moved  the  court  to  grant  it  a  new  trial,  and  on  the  29th  of  May, 
1886,  the  Court  overruled  this  motion,  and  thereupon  rendered  a 
judgment  for  the  plaintiff  against  the  defendant  for  the  sum  of 
§5,000,  the  damages  assessed  by  the  jury,  with  interest  from 
Dec.  24,  1884,  and  costs;  to  which  action  of  the  court  the 
defendant  excepted. 

The  bill  of  exceptions  sets  out  all  the  evidence  offered  to  the 
jury  on  either  side,  all  the  rulings  of  the  court  during  the  trial, 
and  all  the  instructions  to  the  jury  given  and  refused  by  the 
court.  This  evidence  proves  these  facts :  The  plaintiff's  intes- 
tate was  in  the  employ  of  the  defendant  as  a  track-repairer  from 
Dec.  23,  1 881,  till  he  was  killed  on  Oct.  4,  1884.  He  was  with 
a  gang  of  four  other  men,  in  charge  of  one  Foutz  as  their  foreman,. 
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-who  worked  with  these  men  on  a  section  of  the  defendant's 
road,  six  miles  in  length,  extending  from  the  freight  depot  of  the 
defendant  north,  on  the  east  side  of  the  Ohio  River,  to  six  miles. 
The  immediate  superior  of  the  foreman  in  that  division  of  the 
•defendant's  road  was  one  Kearns,  the  supervisor  of  that  division 
of  the  road,  who  had  to  see  that  Foutz,  and  also  other  foremen 
in  his  division  of  the  road,  kept  it  in  repair,  and  did  their  duty 
as  foremen  of  these  small  gangs  of  laborers.  He  travelled  in 
the  trains  over  that  division  of  the  road  daily  to  see  that  the 
road  was  kept  in  repair ;  and  he  furnished  to  the  foremen  of  these 
small  gangs  of  laborers,  who  did  the  actual  work  of  keeping  in 
repair,  hand-cars,  which  were  under  the  exclusive  control  of 
these  foremen  of  small  gangs  of  laborers  ;  the  foreman  working 
with  these  laborers  on  short  sections  of  the  road,  keeping  it  in 
repair.  These  laborers  were  under  the  charge  of  these  foremen, 
who  could  suspend  them  from  work  or  dismiss  them  at  any  time, 
subject  to  the  approval  of  the  supervisors  of  the  road  in  which 
the  short  sections  of  the  road  were  located.  So  if  Foutz,  the 
foreman  of  the  six-mile  section  beginning  at  the  freight  depot 
and  extending  northward  six  miles,  removed  or  suspended  any  of 
the  gang  of  laborers,  —  track-repairers, — in  his  charge,  he  had 
immediately  to  report  the  case  to  the  supervisor  of  this  division, 
Kearns.  Foutz  directed  the  men  in  his  charge  when  and  where 
to  work,  and  worked  with  them.  If  the  distance  they  had  to 
go  to  work  was  as  far  as  the  point  where  this  accident  took  place, 
on  Oct.  4,  1884,  was  from  the  toolhouse  in  Wheeling,  they 
always  rode  on  the  hand-car,  which  was  in  charge  of  the  fore- 
man Foutz,  and  kept  at  the  toolhouse.  He  did  not  order  the 
men  in  his  charge  to  get  on  the  car  to  go  to  their  work ;  but, 
when  he  had  put  on  the  car,  they  would  get  upon  it  of  their  own 
accord,  as  the  plaintiff's  intestate  did  the  morning  this  accident 
occurred,  Oct.  4,  1884.  They  could  not  use  this  hand-car  except 
with  his  assent.  If  they  had  three  or  fpur  miles  to  gd  in  the 
morning,  and  did  not  ride  on  this  hand-car,  they  would  not  reach 
the  place  they  were  to  work  in  proper  time.  It  was  much  faster 
than  they  could  walk.  The  plaintiffs  intestate  lived  in  the  same 
building  with  his  foreman  Foutz,  at  the  time  of  the  accident. 
It  occurred  thus:  On  the  evening  of  Oct.  3,  1884,  ^  body  of 
'men  called  "Plumed  Knights,'*  wishing  to  make  an  excursion 
to  Columbus,  O.,  made,  in  Wheeling,  an  arrangement  with  the 
authorized  agents  of  the  defendant,  whereby  they  were  taken  to 
Columbus  on  the  defendant's  train  the  next  day ;  and  wishing 
to  return  very  early  Saturday  morning,  Oct.  4,  1884,  to  Wheeling, 
the  defendant,  by  its  agent,  agreed  that  there  should  be  run  an 
extra  or  special  train  from  Steubenville  to  Wheeling  early  on  the 
anorning  of  Saturday,  Oct.  4,  1884 ;  so  that  they  could  get  back 


FELLOW-SERVANT VICE- PRINCIPAL.  237 

to  Wheeling  earlier  than  they  could  by  the  regular  passenger 
train  of  the  defendant  coming  from  Steubenville  on  the  morning 
of  Oct.  4,  1884.  Neither  Foutz,  the  foreman  of  this  gang  of 
track-repairers,  nor  any  of  the  men  in  his  charge,  nor  the  plain- 
tiff's intestate,  knew  any  thing  of  this  arrangement  for  this  special 
or  extra  train  to  be  run  from  Steubenville  to  Wheeling  on  the 
morning  of  Oct.  4,  1884,  before  the  regular  passenger  train  came 
down  the  morning  of  Oct.  4,  1884.  The  work  of  this  gang  of 
men  in  charge  of  Foreman  Foutz  in  repairing  the  road  was  some 
four  miles  from  the  toolhouse  in  Wheeling.  Most  of  the  men 
in  his  charge  preferred  staying  in, Wheeling  on  Oct.  4,  1884,  to 
attend  some  political  parade  to  take  place  that  day ;  but  the 
plaintiff's  intestate,  Foutz,  and  his  son,  about  15  years  old,  who 
lived  in  the  same  building,  near  this  toolBouse,  which  is  about 
three-quarters  of  a  mile  north  from  the  defendant's  freight  depot 
in  Wheeling,  where  the  section  of  six  miles  which  Foutz,  as 
foreman,  with  his  gang,  kept  in  repair,  went  from  their  home  a 
short  distance  to  the  toolhouse,  and  there  put  the  hand-car  on 
the  track,  and  got  upon  it,  on  Saturday  morning,  about  six  o'clock, 
a  few  minutes  after  the  regular  passenger  train  from  Wheeling 
northward,,  and  over  the  defendant's  road,  went  up.  They  had 
gone  about  three  and  a  quarter  miles  from  this  toolhouse  on 
this  hand-car,  when  the  car  came  in  collision  with  this  extra  or 
express  train  coming  to  Wheeling  from  Steubenville. 

Neither  the  officers  in  management  of  this  extra  train,  nor  any 
of  the  parties  on  this  hand-car,  saw  such  collision  was  about  to 
occur,  or  apprehended  it  until  probably  a  second  or  two  before 
the  engine  of  this  extra  train  struck  this  hand-car.  This  was 
owing  to  a  dense  fog  that  morning,  which  prevented  a  person 
from  seeing  more  than  ten  or  fifteen  yards.  The  foreman  Foutz, 
however,  saw  the  train  just  in  time  to  jump  from  the  hand-car, 
and  save  his  life ;  but  his  son  and  the  plaintiff's  intestate  did  not 
see  the  coming  train,  and  remained  on  the  hand-car,  which  was 
smashed  to  pieces,  and  both  of  them  killed ;  Foutz's  son  in- 
stantly, and  the  plaintiff's  intestate  had  his  thigh  broken,  and 
died  in  three  or  four  hours  afterwards.  The  extra  train  was  run- 
ning at  the  usual  rate  of  a  passenger  train,  some  thirty-five  miles 
an  hour.  The  agents  of  the  defendant  in  charge  of  this  train 
only  knew  of  what  occurred  by  the  jarring  of  the  cars,  produced 
by  this  collision.  They  had  whistled  at  a  crossing  by  a  road 
across  this  railroad  a  half  mile  north  of  the  place  where  this 
accident  occurred.  There  is  a  diversity  in  the  evidence  about 
how  loud  this  whistling  was ;  some  of  the  witnesses  representing 
it  as  a  very  slight  whistling,  others  as  louder  than  usual.  The 
jury,  from  this  finding,  I  presume,  regarded  it  as  so  slight  as  that 
those  on  the  hand-car  could  not  hear  it,  because  of  the  noise 
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made  by  the  running  of  the  hand-car ;  or,  if  they  did  hear  it, 
they  supposed  it  was  the  whistling  of  an  engine  on  a  railroad  on 
the  Ohio  side  of  the  river,  there  being  a  railroad  there,  just 
across  the  Ohio  river  from  the  defendant's  railroad,  which 
whistling  was  frequently  done  on  about  that  time  of  day.  The 
jury  doubtless  held  that  those  on  the  hand-car  were  not  guilty  of 
negligence  in  either  not  hearing  this  slight  whistling,  or  not  sup- 
posing it  was  the  whistling  of  an  approaching  train  on  the 
defendant's  railroad.  The  cars  were  stopped  as  soon  as  they 
could  be  after  this  collision,  and  the  plaintiff's  intestate  wa^ 
taken  to  the  hospital  in  Wheeling  on  them,  where  he  died  in 
three  hours  from  the  injuries  he  had  received.  He  was  about 
forty-five  years  of  age,  healthy  and  industrious.  He  left  a  wife 
and  two  sons ;  one  a  child  some  two  years  old,  and  one  about 
fifteen  years  old. 

The  rules  of  the  defendant  in  reference  to  the  duties  of  fore- 
men of  gangs  of  laborers  to  repair  the  road  proven  in  evidence 
were  rule  394  Which  reads,  "The  track  foreman  must  engage  in 
all  work  personally,  and  see  that  the  laborers  employed  under 
him  faithfully  perform  their  duties."  Rule  397  says,  "He  may 
discharge  or  suspend  from  duty  any  employee  under  his  charge, 
but  must  report  the  case  promptly  to  the  supervisor  for  his 
approval.  He  must  not  increase  his  force  without  his  consent." 
Rule  392,  "  He  must  compare  time  each  day  with  the  clock  at 
the  nearest  telegraph  office,  or  with  the  conductor  of  a  train." 
Rule  401  reads  as  follows :  "  He  must  never  obstruct  the  track 
in  any  way  whatever,  without  first  conspicuously  displaying  and 
using  all  danger  signals  at  least  nine  hundred  yards  in  both 
directions  on  single  track,  and  nine  hundred  yards  in  the  direc- 
tion trains  are  expected  on  double  track.  Extra  trains  may  pass 
over  the  road  at  any  time  without  previous  notice,  and  the 
foreman  must  always  be  prepared  for  them.  Any  thing  that 
interferes  with  the  safe  passage  of  trains  at  full  speed  is  an 
obstruction."  A  copy  of  these  rules  were  furnished  every  fore- 
man of  repair  hands,  and  Foreman  Foutz  had  a  copy  of  these 
furnished  to  him  by  the  defendant.  The  danger  signal  spoken 
of  in  these  instructions  is  a  red  flag.  No  red  flag  was  used  as  a 
signal  to  prevent  accidents  on  the  morning  of  the  4th  of  Octo- 
ber, 1884,  no  one  being  sent  forward  w;ith  such  flag  in  advance 
of  the  hand-car,  nor  was  any  other  precaution  taken  to  prevent 
a  collision  with  an  extra  train,  no  one  on  the  hand-car  having  any 
notice  of  an  extra  to  be  run  that  morning.  Extra  trains  run 
over  this  part  of  the  defendant's  railroad  at  irregular  times, 
sometimes  two  or  three  times  a  day.  By  extra  trains  it  is  meant 
any  train  or  engine  which  is  run  on  a  special  occasion.  These 
.trains,  over  this  part  of  the  road,  would  average  about  three  a 
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week  ;  though  they  run  at  very  irregular  intervals,  and  only  when- 
ever the  interest  or  requirements  of  the  road  demanded  it.  They 
are  sometimes  started  at  only  a  half  hour's  notice  to  the  agents 
of  the  defendant  that  they  are  to  be  started.  Sometimes  the 
agents  starting  an  extra  train,  as  in  this  case,  may  have  several 
days'  notice  when  it  is  to  be  started.  It  was  proven  that  it  was 
impracticable  to  give  notice  of  the  running  of  these  extra  trains 
to  the  foreman  of  the  gangs  of  railroad  repairers,  and  that  it  is 
not  the  practice  to  give  such  notice  to  such  foremen  on  railroads 
generally.  It  was  proven,  however,  that  in  the  years  18^1-82 
notices  were  frequently  given  by  throwing  out  a  note  to  the  fore- 
man as  the  train  passed  along,  when  he  was  at  work  with  his 
gang  of  track-repairers,  telling  him  when  an  extra  train  might 
be  expected  ;  but  it  is  at  least  questionable  whether  this  was  as 
often  done  by  supervisor  of  the  foreman  of  the  track-repairers 
as  by  others  whose  duty  it  could  not  have  been,  as  officers  of  the 
defendant,  to  do  so,  but  who  did  it  of  their  own  accord  as  acts 
of  kindness,  when  it  could  be  done  conveniently.  Neither  these 
rules  of  the  defendant  above  stated,  nor  any  others,  were  ever 
made  known  to  the  plaintiff's  intestate,  and  no  proof  of  his  hav- 
ing any  notice  or  knowledge  of  them  appears,  unless  such  knowl- 
edge could  be  inferred  from  the  knowledge  he  necessarily  had 
of  the  substance  of  these  rules,  or  of  some  of  them,  from  his 
daily  observations  of  what  was  done  by  this  foreman  who  had  a 
copy  of  them,  and  except  that  Foreman  Foutz  testified  that  he 
told  Waldron  and  the  other  hands  at  times  that  they  would  have 
to  be  on  the  lookout  for  specials  at  any  time.  They  might  come 
at  any  time.  But  he  cannot  remember  any  particular  occasion 
when  he  told  the  plaintiff's  intestate  this. 

"  Upon  this  proof  of  facts  and  this  evidence  being  adduced  to 
the  jury,  and  this  being  all  the  material  facts  or  evidence  in  the 
case,  thereupon,  on  motion  of  the  plaintiff,  the  court  gave  to  the 
jury  the  following  written  instructions:  'Instruction  No.  i.  The 
jury  are  instructed  that  it  is  immaterial  what  rules  the  defendant 
had  adopted,  unless  they  were  brought  to  the  knowledge  of  the 
plaintiff's  decedent,  Thomas  Waldron.  Instniction  No.  2.  The  jury 
are  instructed  that  with  respect  to  the  question  of  contributory 
negligence  on  the  part  of  Thomas  Waldron  the  burden  of  proof 
is  on  the  defendant.'  To  the  giving  of  each  of  said  instructions, 
the  defendant  objected,  but  the  court  overruled  said  objections, 
and  each  of  them,  to  which  rulings  of  the  court  the  defendant 
then  and  there  excepted ;  and  the  plaintiff  moved  the  court  to 
give  to  the  jury  the  following  instruction  :  ^Instruction  No.  3. 
The  jurv  are  instructed  that  the  defendant  was  bound  to  take  all 
reasonable  precautions  for  the  safety  of  the  laborers  employed 
by  it  on  its  track,  including  the  plaintiff's  decedent,  Thomas 
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Waldron.'  And  the  defendant  having  moved  the  court  to  give 
to  the  jury  the  following  instructions  :  ^*  Instruction  No,  6.  The 
defendant  had  the  right  to  make  such  rules  and  regulations  for 
the  conduct  of  its  servants  and  agents,  while  engaged  in  its  ser- 
vice, as  in  its  judgment  were  reasonable  or  proper,  or  would 
conduce  to  the  safety  and  comfort  of  its  employees ;  and  all  ser- 
vants while  engaged  in  such  service,  with  a  knowledge  of  such 
rules  and  regulations,  were  bound  to  act  in  conformity  therewith  ; 
and,  if  the  injuries  were  sustained  by  them  while  acting  in  viola- 
tion thereof,  no  recovery  can  be  had  of  the  defendant  therefor, 
if  such  violation  was  the  cause  of,  or  materially  or  directly  con- 
tributed to,  such  injury ;'  the  court  gave  both  said  instructions 
together,  adding  tbe  word  '  yet '  to  the  defendant's  instruction 
No.  6  at  the  end  of  plaintiff's  instruction  No.  3,  so  that  they  read 
as  follows:  'The  jury  are  instructed  that  the  defendant  was 
bound  to  take  all  reasonable  precautions  for  the  safety  of  the 
laborers  employed  by  it  on  its  track,  including  the  plaintiff's 
decedent,  Thomas  Waldron ;  yet  the  defendant  had  the  right  to 
make  such  rules  and  regulations  for  the  conduct  of  its  servants 
and  agents,  while  engaged  in  its  service,  as  in  its  judgment  were 
reasonable  and  proper,  or  would  conduce  to  the  safety  and  com- 
•fort  of  its  employees ;  and  all  servants,  while  engaged  in  such 
service,  with  a  knowledge  of  such  rules  and  regulations,  were 
bound  to  act  in  conformity  therewith  ;  and,  if  the  injuries  were 
sustained  by  them  while  acting  in  violation  thereof,  no  recovery 
can  be  had  of  the  defendant  therefor,  if  such  violation  was  the 
cause  of,  or  materially  and  directly  contributed  to,  such  injury.' 
And  the  defendant  objected  to  the  giving  of  said  plaintiff's  third 
instruction,  either  alone  or  with  said  defendant's  said  instruc- 
tion ;  but  the  court  overruled  said  objections,  and  each  of  them, 
and  required  said  instructions  to  be  read  together  to  the  jury ; 
to  which  rulings  and  action  of  the  court  the  defendant  then  and 
there  excepted. 

^*  And  thereupon  the  defendant  moved  the  court  to  give  to  the 
jury  the  following  instructions  :  ^ Ifistruction  No,  i.  The  jury  are 
instructed  that  the  plaintiff  can  only  recover  by  reason  of  neg- 
ligence on  the  part  of  the  defendant,  and  this  negligence  can 
only  be  established  by  a  preponderance  of  the  evidence.  Instruc- 
tion No,  2.  If  the  jury  believe  from  the  evidence  that  the  plain- 
tiff's decedent  was  aware  of  the  contents  of  the  rules  of  the 
defendant  company  in  relation  to  track  foreman,  or  that  special 
or  extra  trains  might  pass  over  the  road  at  any  time  without  any 
previous  notice  to  the  foreman  or  laborers  upon  the  track  ;  and 
if  they  further  find  that,  with  such  knowledge,  the  said  Thomas 
Waldron  remained  in  the  employ  of  the  defendant,  then,  in  that 
case,  he  assumed  the  risks  of  his  employment  without   such 
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notice.  Instruction  No.  3.  The  jury  is  instructed  that  the  plain- 
tiff can  only  recover  after  a  finding  that  the  defendant  was  guilty 
of  such  negligence  that  it  caused  the  death  of  said  Thomas 
Waldron,  and  that  the  decedent  was  not  guilty  of  any  such  neg- 
.  lect  or  fault  as  directly  contributed  to  produce  the  death.  In- 
struction No.  5.  If  the  jury  believe  from  the  evidence  that  there 
was  unusual  danger  in  running  a  hand-car  upon  the  tracks  of  the 
defendant  on  the  morning  of  the  fourth  day  of  October,  1884, 
and  that  Thomas  Waldron  knew  or  was  bound  to  know  of  such 
unusual  danger,  then  in  that  case  it  was  his  duty  to  use  unusual 
precautions  to  protect  himself.'  To  the  giving  of  which,  and 
each  of  them,  the  plaintiff  objected ;  but  the  court  overruled 
said  objections,  and  permitted  them  to  be  read  to  the  jury ;  to 
which  rulings  and  action  of  the  court  the  said  plaintiff  then  and 
there  excepted. 

"  And  the  defendant  further  moved  the  court  to  instruct  the 
jury  as  follows :  *  Instruction  No,  4.  The  jury  is  instructed  that 
the  defendant  company  had  a  right  to  prescribe  rules  relating  to 
section  foremen,  and  the  jury  cannot  consider  or  determine 
whether  such  rules  are  reasonable  or  not.*  But  the  court  refused 
to  give  said  instruction  without  modifying  the  same  by  adding 
thereto  the  following:  '  Provided,  the  jury  further  believe  from 
the  evidence  that  Thomas  Waldron  had  knowledge  of  such  rules, 
and  continued  in  the  service  of  the  defendant  with  such  knowl- 
edge ; '  and  the  same  was  added  to.  said  instruction,  and  was  then 
given  to  the  jury.  To  which  rulings  of  the  court,  in  refusing  to 
give  said  last-named  instruction  without  modifying  the  same,  and 
in  adding  said  modification,  and  each  of  said  rulings,  the  defend- 
ant then  and  there  excepted. 

"  And,  upon  the  further  motion  of  the  defendant,  the  court 
instructed  the  jury  as  follows  :  *  Instruction  No,  7.  If  the  defend- 
ant, in  the  exercise  of  its  discretion,  adopted  a  rule  for  the  con- 
duct of  all  its  employees  while  engaged  in  its  service,  and  intended 
for  their  personal  protection  against  injury,  and  an  employee, 
knowing  the  rule,  neglected  to  avail  himself  of  its  provisions, 
and  in  consequence  of  such  neglect  sustained  an  injury,  he  can- 
not hold  the  defendant  liable  therefor.'  And  the  defendant  fur- 
ther moved  the  court  to  give  to  the  jury  the  three  following 
instructions  :  '  Defendant's  Instruction  No,  8.  The  company  is  not 
liable  for  an  injury  which  happens  to  an  employee  in  consequence 
of  disregard  of  its  plain  instructions.  Defendant  *s  Instruction  No, 
9.  The  jury  is  instructed  that  the  defendant  company  had  a  right 
to  prescribe  rules  relating  to  section  foremen  and  laborers  upon 
the  tracks,  and  the  jury  cannot  consider  or  determine  whether 
such  rules  are  reasonable  or  not.  Defendant' s  Instruction  No,  10. 
Under  the  rules  of  the  defendant,  Nos.  401  and  402,  it  was  not, 

33  A.  &.  E.  R.  Cas.^i6w 
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at  the  date  of  the  death  of  the  plaintiff's  decedent,  the  duty  rf 
the  defendant  to  give  notice  to  the  laborers  upon  its  tracks  erf  the 
sending  out  of  special  or  extra  trains.'  To  the  giving  of  which 
instructions,  and  each  of  them,  the  plaintiff  objected ;  and  the 
court  sustained  each  of  said  objections,  and  refused  to  give  either 
of  said  three  last-named  instructions.  To  which  rulings  and 
action  of  the  court,  in  refusing  to  give  said  instructions,  and  each 
of  them,  the  defendant  then  and  there  excepted. 

"And,  as  elsewhere  appears  in  the  record  of  this  case,  the 
same  was  agreed  and  submitted  to  the  jury,  who  rendered  a  ver- 
dict for  the  plaintiff.  The  defendant  made  a  motion  that  the 
court  set  aside  the  verdict  of  the  jury  rendered  herein,  and  grant 
it  a  new  trial,  which  motion  was  submitted  to  the  court,  and  by 
it  overruled;  to  which  ruling  and  judgment, of  the  court  the 
defendant  excepted,  and  all  of  which  appears  of  record  as  afore- 
said. 

"And  the  court  entered  judgment  on  the  verdict,  to  which 
defendant  excepted,  and  tendered  this,  its  bill  of  exceptions,  to 
the  aforesaid  rulings  and  judgment  of  the  court ;  and  prayed  that 
the  same  might  be  signed,  sealed  by  the  court,  and  made  part 
of  the  record  in  this  court,  which  is  here  accordingly  done. 

John  I.  Jacob."     [Seal.] 

From  the  judgment  of  the  Circuit  Court,  rendered  on  May 
29,  1886,  the  defendant  has  obtained  a  writ  of  error  and  super- 
sedeas, 

J.  Dunbar  for  plaintiff  in  error. 

W,  P,  Hubbard ZTid  Denis  O' Keefe  for  defendant  in  error. 

Green,  J. — This  action  on  the  case  was  brought  by  the 
administrator  of  Thomas  Waldron,  a  track-repairer,  against  the 

Pittsburgh,  Cincinnati,  &  St.  Louis  Railway,  to  re- 
pllwduig?*^*    cover  damages  for  the  death  of  his  intestate,  caused 

by  the  neglect  of  the  defendant  by  negligently  run- 
ning a  train  of  cars  against  a  hand-car,  on  which  said  Waldron 
was  travelling  to  a  point  at  which  he  was  to  do  work  in  repairing 
the  defendant's  railroad.  The  suit  was  brought  under  our  stat- 
ute, to  be  found  chap.  104,  sects.  5,  6,  p.  708,  Code  W.  Va.  1887. 
The  court  sustained  a  demurrer  to  the  first  count  in  the  declara- 
tion, but  overruled  the  demurrer  to  each  of  the  four  last  counts 
of  the  declaration.  No  defects  in  these  last  four  counts  of  the 
declaration  were  pointed  out  by  the  appellant's  counsel,  and  we 
see  none.  These  counts  did  not  state  any  one  of  the  particular 
acts  constituting  the  plaintiff's  negligence,  but  only,  in  general 
terms,  that  it  negligently  ran  its  train  of  cars  on  the  hand-car  on 
which  the  plaintiff's  intestate,  its  employee,  was  travelling  law- 
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fully,  thereby  causing  his  death ;  and  none  of  them  specifically 
stated  that  the  plaintiff's  intestate  was  not  guilty  of  contributory 
negligence.  In  some  States,  these  omissions  would  have  been 
held  to  be  defects  in  these  counts ;  but  in  this  State  it  has  been 
expressly  decided  that  such  omissions  are  not  defects.  See 
Hawker  v.  Railroad  Co.,  15  W.  Va.  645 ;  Snyder  v.  Railway  Co., 
II  W.  Va.  14. 

The  defendant  was  granted,  by  the  court  below,  three  instruc- 
tions to  the  jury  as  follows:  *^ Instruction  No.  i.  The  jury  are 
instructed  that  it  is  immaterial  what  rules  the  de- 
fendant had  adopted,  unless  they  were  brought  to  '"^™^5»d 
the  knowledge  of  the  plaintiff's  decedent,  Thomas  refased. 
Waldron.  Instruction  No,  2,  The  jury  are  instructed 
that,  with  respect  to  the  question  of  contributory  negligence 
on  the  part  of  Thomas  Waldron,  the  burden  of  proof  is  on 
the  defendant.  Instruction  No,  3.  The  jury  are  instructed  that  the 
defendant  was  bound  to  tajce  all  reasonable  precautions  for 
the  safety  of  the  laborers  employed  by  it  on  its  track,  including 
the  plaintiff's  decedent,  Thomas  Waldron,"  to  each  of  which  the 
defendant  excepted.  The  appellant's  counsel  admit  that  instruc- 
tions Nos.  I  and  3  propounded  the  law  correctly,  but  insist  that 
there  was  no  evidence  justifying  the  giving  of  them.  I  will 
show  hereafter  that  there  was  evidence  submitted  to  the  jury 
which  rendered  it  proper  to  give  these  instructions.  Instruction 
No.  2,  it  is  claimed,  does  not  propound  the  law  correctly,  and 
that  the  burden  of  proving  there  was  no  contributory  negligence 
was  on  the  plaintiff.  But  this  court  has  decided  that  this  instruc- 
tion propounded  the  law  correctly.  See  Snyder  v.  Railway  Co., 
1 1  W.  Va.  14. 

The  defendant  below  asked  six  instructions  to  the  jury;  and 
one,  No.  4,  was  granted,  with  a  qualification,  which  was  as  fol- 
lows: '' Deft* s  Instruction  No.  4.  The  jury  are  instructed  that 
the  defendant's  company  had  a  right  to  prescribe  rules  relating 
to  section  foremen,  and  the  jury  cannot  consider  or  determine 
whether  such  rules  were  reasonable  or  not."  The  qualification 
added  by  the  court  in  giving  this  instruction  was,  "  Provided, 
the  jury  further  believe  from  the  evidence  that  Thomas  Waldron 
had  knowledge  of  such  rules,  and  continued  in  the  service  of 
the  defendant  with  such  knowledge."  The  adding  of  this  quali- 
fication, before  the  instruction  was  given,  was  excepted  to  by  the 
defendant.  If  plaintiff's  instruction  No.  i  lays  down  the  law 
correctly,  —  and  the  appellant's  counsel  admits  that  it  does,  — 
then  this  qualification  of  this  instruction  was  necessary  to  make 
it  consistent  with  plaintiff's  instruction  No.  i  ;  for  without  the 
qualification  that  Thomas  Waldron  had  knowledge  of  such  rules, 
it  would  be  immaterial  in  this  case  what  these  rules  were.     And 
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to  instruct  the  jury  that  the  company  had  a  right  to  make  any  rules 
and  regulations,  unless  qualified  as  it  was  by  the  court,  would 
obviously  have  tended  to  mislead  the  jury. 

The  court  refused  to  grant  these  three  instructions  to  the  jury : 
^*  Instruction  No,  8.  The  company  is  not  liable  for  an  injury  which 
happens  to  an  employee  in  consequence  of  a  disregard  of  its  plain 
instructions.  Instruction  No,  9.  The  jury  is  instructed  that  the 
defendant  company  had  a  right  to  prescribe  rules  relating  to 
section  foremen  and  laborers  upon  the  tracks,  and  the  jury  can- 
not consider  or  determine  whether  such  rules  are  reasonable  or 
not.  Instruction  No,  10.  Under  the  rules  of  the  defendant  Nos. 
401  and  402,  it  was  not,  at  the  date  of  the  death  of  plaintiff's 
decedent,  the  duty  of  the  defendant  to  give  notice  to  the  labor- 
ers upon  its  tracks  of  the  sending  out  of  special  or  extra  trains," 
to  which  the  defendant  excepted.  Instruction  No.  8  ought  not 
to  have  been  granted,  unless  qualified  as  instruction  No.  4  was ;. 
and,  when  so  qualified,  it  would  have  been  substantially  the  same 
as  instruction  No.  4  granted  the  defendant,  and  set  out  in  the 
statement  of  this  case.  The  instruction  No.  9  was,  when  so  quali- 
fied, precisely  the  same  as  instruction  No.  4,  which  had  been 
granted  the  defendant ;  and  without  this  qualification,  as  I  have 
shown,  it  ought  not  to  have  been  granted.  Instruction  No.  10 
was  a  simple  construction  of  rules  Nos.  401  and  402  of  the 
defendant,  as  set  out  in  the  statement  of  the  case,  and  they 
were  perfectly  plain  in  their  meaning ;  but,  as  the  plaintiff's 
instruction  No.  i  had  said,  it  was  entirely  immaterial  what  they 
were,  or  what  they  meant,  if  they  were  unknown  to  the  plain- 
tiff's intestate,  Waldron,  to  have  given  this  tenth  instruction 
without  this  qualification  would  have  misled  the  jury  ;  and,  if  so 
qualified,  it  would  have  been  of  no  possible  aid  to  the  jury,  as 
the  meaning  of  these  rules  was  perfectly  clear.  Taking  all  of  the 
instructions  together,  as  stated  in  the  statement  of  the  case, 
those  given,  and  those  refused,  and  those  qualified,  they  presented 
the  law,  so  far  as  asked  for  by  either  party,  correctly  to  the  jury. 

It  only  remains  to  determine  whether  the  court  erred  in 
refusing  to  grant  the  defendant  a  new  trial.  This  will  depend 
upon  the  law  in  reference  to  certain  points  in  the  case  as  to 
which  neither  party  asked  any  instruction  of  the  court,  and  which 
I  will  now  consider.  A  master  is  not  liable  to  his  servant  for 
negligence  of  his  fellow-servant  while  engaged  in  the  same  com- 
mon employment,  unless  he  has  been  negligent  in  the  selection 
wko  are  fellow.  ^^  ^^^  servant  in  fault,  or  in  retaining  him  after 
ierTuits,fore-  notice  of  his  incompetency.  See  Shear.  &  R.  Neg. 
mmB,uidUbor.  scct.  86.  And  a  "  fellow-servant,"  within  the 
•^  meaning  of  this  rule,  is  generally  held  to  be  any 

one  serving  the  same  master  and  under  his  control,  whether 
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«qualy  inferior,  or  superior.  Id.  sect.  100.  One  to  whom  an 
employer  commits  the  entire  charge  of  his  business,  with-  power 
to  choose  his  own  assistants,  and  to  control  and  discharge  them 
as  freely  and  fully  as  the  principal  himself  could,  has  neverthe- 
less been  generally  considered  not  a  fellow-servant  with  those 
who  are  employed  by  him.  But  even  this  has  not  been  univer- 
sally held;  as,  for  instance,  the  contrary  is  held  in  Massachu- 
setts. Id.  sect.  103.  But  in  sect.  104  they  give  sound  reasons, 
we  think,  to  bring  the  case  \yithin  the  same  rule,  when  the  mas- 
ter delegates  to  a  superintendent  a  power  to  appoint  but  not 
remove,  or  to  remove  but  not  appoint ;  and  they  refer  to  an  Ohio 
decision  and  Kentucky  decision  to  sustain  this  position.  And 
it  is  the  view  taken  by  other  text-writers.  But  the  contrary 
views  are  held  in  many  States ;  but  I  think  the  better  considered 
of  recent  American  cases  is,  that  if  a  master  delegates  to  a 
superintendent  the  performance  of  certain  duties,  to  the  extent 
of  the  discharge  of  those  duties,  he  stands  in  the  place  of  the 
master;  but,  as  to  all  other  matters,  he  is  a  mere  co-servant. 
I  have  stated  the  law  as  held  generally,  and  also  the  modifica- 
tions of  it  by  recent,  and  I  think  well-considered,  American 
cases ;  but  I  have  deemed  it  unnecessary  to  refer  to  the  authori- 
ties, or  consider  their  reasoning,  because  the  subject  has  recently 
been  before  this  court,  and  the  whole  subject  maturely  consid- 
ered ;  and,  for  the  reasons  assigned,  we  have  reached  definite 
conclusions  as  to  who  are  to  be  considered  as  co-servants  within 
the  meaning  of  the  rule,  whom  a  railroad  company  employs  to 
perform  some  duty,  who  has  under  his  charge  and  controls  other 
servants  of  the  railroad  company.  This  was  done  in  the  case 
of  Riley  v.  Railway  Co.,  27  W.  Va.  145.  The  conclusions  we 
then  reached,  and  for  the  reasons  assigned  by  Judge  Snyder  in 
delivering  the  opinion  of  the  court,  we  approve,  and  are  not  dis- 
posed  to  reconsider.  The  syllabus  of  this  case  states  these  con- 
clusions thus :  "  When  a  railroad  company  puts  a  superintendent, 
foreman,  or  other  employee  in  its  place,  to  discharge  some  duty 
which  it  owes  to  its  servants  or  employees,  as  to  such  duty  such 
superintendent  or  other  employee  is  not  a  co-servant,  but  the 
representative  of  the  company;  and  as  to  such  duty  the  com- 
pany is  bound  by  the  acts  or  omissions  of  such  middle-man,  the 
same  as  though  the  acts  had  been  done  or  omitted  by  the  com- 
pany itself.  Whenever  such  company  delegates  to  another  the 
performance  of  a  duty  to  its  servants  which  it  has  impliedly  con- 
tracted to  perform  itself,  or  which  vests  upon  it  as  an  absolute 
duty,  it  is  liable  for  the  manner  in  which  the  duty  is  performed 
by  the  middle-man  whom  it  has  selected  as  its  agent ;  and  to  the 
extent  of  the  discharge  of  these  duties  by  the  middle-man,  he 
-Stands  in  the  place  of  the  company,  but  as  to  all  other  matters 
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he  is  a  mere  co-servant.  The  question  in  such  case  is  not 
whether  the  company  reserved  to  itself  any  oversight  or  discre- 
tion, but  whether  it  did  in  fact  clothe  the  middle-man  with  power 
to  perform  its  duties  to  the  servant  injured/* 

This  being  the  settled  law  of  this  State,  whatever  may  be  the 
law  in  some  other  States,  should  Foutz,  the  foreman  of  the  gang 
of  track-repairers,  be  regarded  when  this  accident  occurred,  on 
Oct.  4,  1884,  as  standing  in  the  place  of  the  defendant  below 
as  to  its  duties  to  these  track-repairers,  including  the  plaintiff's 
intestate,  Waldron  ;  or  were  Foutz,  the  foreman,  and  Waldron 
co-laborers,  co-servants,  then,  of  the .  defendant  below,  the 
railroad  company  ?  That,  in  the  words  of  the  syllabus  which  I 
have  quoted  as  laying  down  the  law  in  this  State,  depends  not 
upon  whether  the  company  reserved  to  itself  any  oversight  or 
discretion,  but  whether  it  did  in  fact  clothe  Foutz,  the  foreman, 
with  the  power  to  perform  its  duties  to  Waldron,  its  servant 
under  the  charge  of  this  foreman.  This  must  be  ascertained  by 
seeing  what  powers  were  conferred  by  the  company  on  Foreman 
Foutz.  They  are  set  out  in  the  rules  of  the  company,  and  from 
them  we  can  ascertain  what  both  his  powers  were,  and  what 
duties  he  owed  the  company.  As  Foutz  and  all  other  foremen 
were  provided  with  a  copy  of  these  rules,  he  and  they  must  of 
course  be  held  as  accepting  the  position,  with  the  powers  as 
well  as  duties  conferred  and  imposed  by  these  rules  ;  and  of 
course  his  employer  could  confer  on  him  whatever  power  it 
chose,  and  impose  on  him  whatever  duties  it  chose,  by  its  rules. 
And  it  is  immaterial  whether  they  were  just  and  reasonable  in 
the  estimation  of  others  or  not.  It  was  simply  a  bargain  be- 
tween the  company  and  him,  whereby  they  conferred  on  him 
certain  powers ;  and,  in  consideration  of  certain  pay,  he  agreed 
to  perform  certain  duties.  Such  contract  between  the  company 
and  Foutz  would  be  enforced  as  any  other  contract,  if  there 
were  no  special  circumstances  in  the  case  which  would  prevent 
the  court  from  enforcing  it,  or  induce  it  to  nullify  such  contract 
upon  general  principles  applicable  to  other  contracts.  The 
rules  of  the  company  regulating  the  powers  and  duties  of  Foutz 
and  all  other  foremen  of  track-repairers  were  these  :  Rule  394,. 
"  Such  foremen  must  engage  in  all  work  personally,  and  see  that 
the  laborers  employed  under  them  faithfully  perform  their  duties." 
Rule  396,  "  They  may  discharge  or  suspend  from  duty  any  em- 
ployee under  their  charge,  but  must  report  the  case  promptly  ta 
the  supervisor  for  his  approval.  They  must  not  increase*  their 
force  without  his  consent."  Rule  397,  "They  must  compare 
time  each  day  with  the  clock  at  the  nearest  telegraph  office,, 
or  with  the  conductor  of  a  train."  Rule  401  reads  as  follows  : 
"They   must   never  obstiruct   the   tract  in  any  way  whatever,. 
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without  first  conspicuously  displaying  and  using  all  danger 
signals  at  least  9C»  yards  in  both  directions  on  single  track,  and 
900  yards  in  the  direction  trains  are  expected  on  double  track. 
Extra  trains  may  pass  over  the  road  at  any  time  without  previous 
notice,  and  the  foreman  must  always  be  prepared  for  them. 
Any  thing  that  interferes  with  the  safe  passage  of  trains  at  full 
speed  is  an  obstruction.*'  Rule  402  reads  as  follows  :  "They 
must  run  their  hand-cars  with  great  caution,  always  keeping  a 
sharp  lookout  for  extra  trains,  and  protect  themselves  by  signals 
at  all  dangerous  points.  They  must  not  run  within  twenty  minutes 
of  the  time  of  any  passenger  trains,  nor  in  the  wrong  direction 
on  double  track.  They  must  not  permit  their  hand-cars  to  be 
used,  unless  they  accompany  them ;  nor  run  them  on  Sundays, 
or  after  working  hours,  without  special  permission  from  the 
superintendent.  Hand-cars  on  tracks  must  not  be  attached  to 
trains  in  motion  ;  and,  when  not  in  use,  they  must  always  be  kept 
locked  and  secured  in  such  a  position  that  they  cannot  be  moved 
to  endanger  the  safety  of  trains.*' 

These  rules  are  all  perfectly  reasonable,  and  there  is  nothing 
in  them  which  a  court  could  regard  as  vitiating  the  implied  con- 
tract of  Foutz,  and  every  foremen  of  track-repairers,  that  he 
could  comply  with  them.  The  only  thing  in  these  rules  claimed 
to  be  vicious  and  unreasonable  is  the  provision  that  401  provides, 
in  substance,  that  the  company  shall  be  under  no  obligation  to 
give  notice  to  the  foreman  of  track-repairers  when  extra  trains 
may  pass  over  the  road,  and  that  these  foremen  must  always  be 
prepared  for  them.  This  is  a  perfectly  reasonable  stipulation ;  for 
it  was  proven  that  it  would  be  impracticable  to  give  such  notices 
to  foremen  of  track-repairers,  as  such  extra  trains  might  and  were 
frequently  started  after  a  few  minutes'  notice  to  the  company  or  its 
officers,  and  it  was  also  shown  that  the  railroad  company  gen- 
erally did  not  undertake  to  give  such  notices  of  when  extra 
trains  were  to  be  run,  even  if  they  had,  in  a  particular  case,  ample 
time  to  give  such  notice.  But  there  was  nothing  to  forbid  these 
foremen*  from  getting  such  information  whenever  they  could 
conveniently  do  so.  But  it  was  perfectly  convenient  for  them  to 
get  such  information  in  very  many  cases,  but  not  in  all ;  for  by 
another  of  these  rules,  it  was  the  duty  of  these  foremen  to  go  to 
a  telegraph  office  of  the  company,  or  see  a  conductor  of  the 
road,  every  day,  and  set  the  watches,  so  as  to  have  their  time 
always  accurate.  This  alone  furnished  them  excellent  opportu- 
nities every  day  to  find  out  whether  it  was  probable  an  extra 
train  would  be  run  over  their  part  of  the  road  the  next  day. 
They  might  ascertain  this  in  other  modes.  The  foremen  of 
the  track-repairers  over  the  section  over  which  Foutz  was  fore- 
man of  track-repairers  for  a  long  time  ascertained  it  by  getting 
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an  engineer,  who  went  over  this  section  to  get  coal  for  his 
engine  every  day,  to  throw  out  a  note  to  the  foreman  of 
track-repairers  as  he  passed  him,  telling  him  when  the  next 
extra  train  would  pass.  This  he  doubtless  had  an  opportunity 
daily  to  find  out  when  he  went  up  to  Wellsburg  to  get  coal 
for  his  train.  There  were  doubtless  other  modes  by  which  the 
foremen  of  track-layers  could  frequently  get  such  information 
if  they  were  on  the  lookout  for  it.  It  was  not  the  duty  of 
the  company  to  give  them  notice  of  such  extra  trains.  But 
they  were  at  liberty  to  ascertain  this  in  any  way  they  could. 
And  one  would  suppose,  as  it  was  their  duty  to  **  run  their  hand- 
cars with  great  caution,"  they  would  for  their  own  safety  have 
ascertained,  whenever  they  conveniently  could,  when  an  extra 
train  would  be  run  on  their  part  of  the  track  when  they  in- 
tended to  have  the  hand-car  put  upon  the  track.  The  six-mile 
section  over  which  Foutz  was  foreman  of  track-repairers  was 
straight ;  and  doubtless  very  often  there  was  but  little  danger 
of  a  collision  with  an  extra  train,  as  it  could,  in  bright  weather,  be 
seen  coming  from  a  distance  sufficiently  far  to  enable  them  to  take 
the  hand-car  off  of  the  track  before  the  extra  train  would  reach 
the  point  where  a  collision  would  take  place.  There  can  be  no 
question  but  that  Foreman  Foutz  could  have  obtained  the  informa- 
tion that  the  extra  train  which  killed  his  own  son,  and  Waldrbn, 
the  plaintiff's  intestate,  would  be  on  the  track  to  take  home  to 
Wheeling  the  "  Plumed  Knights,"  who  had  gone  on  a  pleasure 
excursion  to  Columbus,  O. ;  and  he  could  easily  have  found 
out  at  what  hour  this  extra  train  would  pass  over  his  section  of 
the  railroad.  The  question  of  law  as  to  whether  Foutz,  the 
foreman  of  this  gang  of  track-repairers,  including  Waldron,  the 
plantiff's  intestate,  used  proper  caution,  must  be  answered  in 
the  negative.  The  rules  we  have  quoted,  of  which  he  had 
a  c6py,  gave  him  not  only  the  power  to  discharge  any  hand  under 
him,  including  Waldron,  but,  as  I  understand,  he  had  also  the 
power  to  employ  hands  in  the  place  of  those  discharged,  the 
limitations  on  his  powers  in  employing  hands  being  ""he  must 
not  increase  his  force  without  the  consent  of  his  superior,  or  the 
supervisor,"  who  in  this  case  was  Mr.  Kearns  ;  and  he  was  bound 
to  see  that  the  laborers  under  him,  including  Waldron,  faithfully 
performed  their  duties ;  and,  again,  except  his  superior,  the 
supervisor  Kearns,  interfered,  he  had  the  complete  control  of 
the  hand-cars  furnished  him.  They  could  only  be  used  when  he 
was  on  them,  and  at  other  times  they  were  to  be  kept  locked,  so 
as  effectually  to  prevent  their  use  except  by  the  foreman.  Surely, 
then,  the  company,  by  these  rules,  delegated  to  Foutz  its  whole 
power  and  control  over  this  hand-car ;  and  the  hands  upon  it 
were  put  under  his  charge  and^  control.     Whatever  duty,  then, 
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the  company  owed  to  these  laborers  on  this  hand-car  was 
delegated  to  Foutz,  its  foreman.  And  the  company,  under  the 
law  in  this  State,  is  bound  by  the  acts  or  omissions  of  Foutz  in 
the  performance  of  this  duty,  to  the  same  extent  as  if  the  com- 
pany itself  had  done  or  omitted  to  do  such  acts. 

I  do  not  feel  called  upon  to  cite  any  authorities  to  sustain  this 
position ;  as  I  have  shown  it  is  a  necessary  conclusion  from  a 
decision  recently  rendered  by  this  court,  especially  as  the  position 
taken  by  our  court  in  that  case  has  been  substantially  re-asserted 
in  the  still  later  case  of  Madder  v.  Railway  Co.,  28  W.  Va.  610. 
This  question  was  again  carefully  examined  in  that  case ;  and, 
while  there  are  still  many  States  where  the  position  we  have  taken 
is  not  supported,  to  show  the  extent  to  which  the  law,  as  I  have 
stated,  as  to  who  are  co-servants,  and  when  one  servant  will  be 
regarded  as  the  representative  of  the  master,  and  not  as  a  co-ser- 
vant, I  will  quote  a  few  paragraphs  from  the  opinion  of  the  court 
in  this  case  delivered  by  Judge  Snyder.  After  citing  some 
authorities,  he  says,  on  pages  618,  619,  "The  rule  deduced  from 
these  principles  and  authorities  would  seem  to  be,  that  two  ser- 
vants of  the  same  master  are  not  fellow-servants  when  one  acts 
in  a  superior  capacity  to  the  other,  in  regard  to  some  duty  from 
the  master,  and  the  master  is  liable  for  any  injuries  to  the  subor- 
dinate caused  by  the  carelessness  or  negligence  of  the  superior. 
At  one  time  it  was  held,  that,  to  make  the  master  responsible,  he 
must  have  intrusted  this  superior  servant  with  the  actual  control 
of  all  his  business,  —  made  him  alter  ego.  Brothers  v,  Cartter,  52 
Mo.  372 ;  Malone  v.  Hathaway,  64  N.  Y.  5  ;  Willis  v.  Navigation 
Co.,  II  Or.  257  ;  s.  c,  17  Am.  i  Eng.  R.  R.  Cas.  539.  It  was  sub- 
sequently held  that  this  superior  servant  must  have  had  power  to 
employ  and  discharge  the  inferior  servant.  But  it  seems  to  be 
considered  sufficient  that  the  inferior  servant  is  under  the  control 
and  subject  to  the  orders  of  the  superior  servant.  Cowle  v.  Rail- 
road Co.,  84  N.  C.  309 ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  90 ;  Lalor 
V,  Railroad  Co.,  52  111.  401  ;  Railway  Co.  v.  Lundstrom,  16  Neb. 
254 ;  s.  c,  21  Am.  &  Eng,  R.  R.  Cas.  528 ;  Hough  v.  Railway  Co., 
icx)  U.  S.  216;  Railroad  Co.  v,  Herbert,  116  U.  S.  642;  s.  c,  2 
Am.  &  Eng.  R.  R.  Cas.  407.  This  modification  of  the  rule  w.as 
adopted  from  the  first  by  Ohio  and  Kentucky  courts.  Stone  Co. 
V,  Kraft,  31  Ohio  St.  287;  Railroad  Co.  v,  Collins,  2  Duv.  114. 
It  may  be  said,  generally,  the  only  case  where  the  old  rule  has 
not  been  impugned  is  when  the  servants  are  so  far  working 
together  as  to  be  practically  co-operating,  and  to  have  opportu- 
nity to  control  and  influence  the  conduct  of  each  other,  and  have 
no  superiority  the  one  over  the  other.  Since  the  rule  grew  up 
as  judicial  legislation,  the  courts  may  properly  qualify  or  limit  it 
to  avoid  injustice  in  particular  cases.     But  the  rule  seems  now 
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very  generally  adopted  and  applied  by  the  courts  of  this  country.*' 
See  also  Cooper  v.  Railroad  Co.,  24  W.  Va.  37. 

Let  us  now  consider  whether  Foutz,  the  foreman,  was  guilty 
of  negligence  which  caused  the  death  of  the  plaintiffs  intestate. 

The  law  is,  as  I  understand  it,  that  the  master,  or 
nan  wu  guilty  P^^'^oi^  who  represents  him,  as  Fqutz  did  the  railroad 
orne«iig«ne6  Company  in  this  case,  is  bound  to  use  reasonable 
whtckcauMd  care  and  diligence,  and  make  reasonable  provision 
delTh^**'*         for  the  servant's  safety ;  and,  if  he  has  failed  to  do 

this,  the  master  is  responsible  for  an  injury  sustained 
as  the  result  of  his  or  his  representative's  negligence,  unless  he 
has  contributed  to  his  own  injury  by  not  using  reasonable  care 
for  his  own  protection,  —  Railway  Co.  v.  Fox,  31  Kan.  586,  3  Pac. 
Rep.  320 ;  and,  if  the  work  the  servant  is  employed  in  is  a  par- 
ticularly dangerous  work,  the  master,  or  his  representative  under 
whose  charge  the  servant  is,  must  not  induce  him  to  do  the  work 
under  the  notion  that  it  is  less  dangerous  than  the  master,  or  his 
representative  in  charge  of  the  servant,  either  knew  it  was,  or 
ought  to  have  known  if  he  exercised  reasonable  diligence.  See 
Railroad  Co.  v.  Holt,  29  Kan.  152;  s.  c,  11  Am.  &  Eng.  R.  R. 
Cas.  206;  Railroad  Co.  v,  Moore,  Id.  633 ;  s.  c,  11  Am.  &  Eng. 
R.  R.  Cas.  243  ;  Keegan  v.  Railroad  Corp.,  8  N.  Y.  175 ;  Noyes  v. 
Smith,  28  Vt.  59.  The  syllabus  in  the  case  of  Railway  Co. 
V.  Fox,  31  Kan.  586;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  325  :  "At 
common  law  the  master  assumes  the  duty  towards  the  servant 
of  exercising  reasonable  care  and  diligence  to  provide  the  ser- 
vant a  reasonable  time  to  work ;  and,  when  the  service  required  of 
the  employee  is  of  a  peculiarly  dangerous  character,  it  is  the  duty 
of  the  master  to  make  reasonable  provision  to  protect  him  from 
the  dangers  to  which  he  is  exposed  while  engaged  in  the  dis- 
charge of  his  duty."  And  the  syllabus  of  Hough  v.  Railway  Co., 
100  U.  S.  216:  "The  master  is  under  obligation  not  to  expose  his 
servants,  when  conducting  his  business,  to  perils  or  hazards  against 
which  they  might  be  guarded  by  proper  diligence  on  the  master's 
part."  And  in  Railway  Co.  v.  Lavalley,  36  Ohio  St.  221  ;  s.  c, 
5  Am.  &  Eng.  E[.  R.  Cas.  549,  the  second  point  in  the  syllabus  is, 
"  It  is  the  duty  of  a  railroad  company  to  make  such  regulations 
or  provisions  for  the  safety  of  its  employees  as  will  afford  them 
reasonable  protection  against  the  dangers  incident  to  the  per- 
formance of  their  respective  duties."  Applying  these  principles 
to  this  case,  was  Foutz,  the  foreman,  guilty  of  negligence  which 
caused  the  death  of  the  plaintiff's  intestate  ?  His  duty  was, 
among  other  things,  as  stated  in  the  railroad  company's  rules,  a 
copy  of  which  he  had,  as  the  railroad  company  did  no.t  undertake 
to  give  him  notic«  of  the  times  when  extra  trains  would  be  run, 
"  to  run  his  hand-car  with  great  caution  ; "  and  "  he,  the  foreman. 
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must  always  be  prepared  for  them  ; "  and  he  was  always  to  be  on 
the  hand-car  when  used,  and  it  was  never  to  be  used  except  by 
his  direction.  It  is  true,  as  these  rules  never  were  furnished-  or 
read  to  Waldron,  the  plaintiff's  intestate,  they  could  not  define 
or  fix  the  limits  of  the  duty  of  Foutz,  the  foreman  of  the  track- 
repairers,  to  Waldron,  or.  any  of  the  other  laborers  under  the 
charge  of  Foutz.  His  duties  to  them  were,  so  far  as  there  were 
any,  such,  and  only  such,  as  the  common  law  imposed  upon  him  as 
their  master.  See  Strong  v.  Railroad  Co.,  58  N.  Y.  56."  Those* 
duties  I  have  stated  above ;  and  it  is  obvious  they  would  include 
those  imposed  on  him  by  the  railroad  company,  so  far  as  they 
required  him  "  to  run  his  hand-car  with  great  caution,  and  to  be 
always  prepared  for  extra  trains  being  run  at  any  time,  so  far  as 
by  reasonable  diligence  and  care  he  could  be  so  prepared."  It  is 
not  pretended  that  he  took  any  sort  of  care,  or  used  any  sort  of 
diligence,  to  prepare  for  the  extra  train  which  ran  over  his  hand- 
car and  killed  Waldron. 

It  may  be  said,  that,  as  the  railroad  company  was  not  bound 
to  have  him  notified  of  the  coming  of  this  or  of  the  other 
extra  trains  of  cars,  he  could  not  be  prepared  for  its  coming ; 
and  he  could  do  nothing  whereby  he  could  prepare  himself  for 
meeting  such  extra  train,  but  had  to  take  the  chances,  as  did 
the  laborers  under  him,  of  coming  into  collision  with  this  or 
any  other  extra  train,  as  one  of  the  risks  ordinarily  incident  to 
his  business ;  and,  if  such  collision  ever  took  place  with  any 
extra  train,  it  wpuld  be  in  law  regarded  as  an  accident  for 
which  there  could  be  no  responsibility.  Is  this  true,  in. point 
of  fact,  according  to  the  evidence  in  this  case  before  the  jury  .^ 
It  seems  to  me  it  obviously  was  not ;  for  by  the  rules  of  the 
company,  a  copy  of  which  he  had,  it  was  his  duty  every  day  to 
go  to  the  nearest  telegraphic  station  of  the  company,  or  see  a 
conductor  of  a  train,  to  set  his  watch  by  the  railroad  time.  If  he 
did  this  duty,  —  manifestly  a  very  important  one  to  promote  the 
safety  of  the  laborers  under  his  charge,  Waldron  included,  —  he 
would  have  daily  opportunities  to  inquire  of  persons  likely  to 
know,  or  at  once,  in  case  of  the  telegraphic  operators,  able  to 
ascertain,  when  the  next  train  would  pass  along ;  and,  of  course, 
every  danger* of  a  collision  with  such  extra  train  as  he  was 
informed  would  next  pass  over  the  railroad  could,  by  the  use 
of  any  caution  as  to  the  time  he  put  his  hand-car  on  the  track, 
be  entirely  avoided.  Again,  he  ought,  as  he  himself  had  for- 
merly done,  if  the  opportunity  offered,  to  have  asked  some  one 
to  get  this  information  for  him.  He  had  formerly  an  under- 
standing with  the  engineer  of  a  steam-engine  which  went  up  to 
Wellsburg  daily,  to  get  coal  for  his  engine,  to  find  out  there,  it 
being  a  telegraphic  station,  when  the  next  extra  train  would  pass 
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very  generally  adopted  and  applied  by  the  courts  of  this  country." 
See  also  Cooper  v.  Railroad  Co.,  24  W.  Va.  37. 

Let  us  now  consider  whether  Foutz,  the  foreman,  was  guilty 
of  negligence  which  caused  the  death  of  the  plaintiffs  intestate. 

The  law  is,  as  I  understand  it,  that  the  master,  or 
iniiin*wMi  giiiitx  P^^son  who  represents  him,  as  Fqutz  did  the  railroad 
of  neffiigence  Company  in  this  case,  is  bound  to  use  reasonable 
which  caused  care  and  diligence,  and  make  reasonable  provision 
leath***'*         ^^^  ^^^  servant's  safety ;  and,  if  he  has  failed  to  do 

this,  the  master  is  responsible  for  an  injury  sustained 
as  the  result  of  his  or  his  representative's  negligence,  unless  he 
has  contributed  to  his  own  injury  by  not  using  reasonable  care 
for  his  own  protection,  —  Railway  Co.  v.  Fox,  31  Kan.  586,  3  Pac. 
Rep.  320 ;  and,  if  the  work  the  servant  is  employed  in  is  a  par- 
ticularly dangerous  work,  the  master,  or  his  representative  under 
whose  charge  the  servant  is,  must  not  induce  him  to  do  the  work 
under  the  notion  that  it  is  less  dangerous  than  the  master,  or  his 
representative  in  charge  of  the  servant,  either  knew  it  was,  or 
ought  to  have  known  if  he  exercised  reasonable  diligence.  See 
Railroad  Co.  v.  Holt,  29  Kan.  152;  s.  c,  11  Am.  &  Eng.  R.  R. 
Cas.  206 ;  Railroad  Co.  v.  Moore,  Id.  633 ;  s.  c,  1 1  Am.  &  Eng. 
R.  R.  Cas.  243  ;  Keegan  v.  Railroad  Corp.,  8  N.  Y.  175 ;  Noyes  v. 
Smith,  28  Vt.  59.  The  syllabus  in  the  case  of  Railway  Co. 
V.  Fox,  31  Kan.  586;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  325  :  "At 
common  law  the  master  assumes  the  duty  towards  the  servant 
of  exercising  reasonable  care  and  diligence  to  provide  the  ser- 
vant a  reasonable  time  to  work;  and,  when  the  service  required  of 
the  employee  is  of  a  peculiarly  dangerous  character,  it  is  the  duty 
of  the  master  to  make  reasonable  provision  to  protect  him  from 
the  dangers  to  which  he  is  exposed  while  engaged  in  the  dis- 
charge of  his  duty."  And  the  syllabus  of  Hough  v.  Railway  Co., 
100  U.  S.  216:  "The  master  is  under  obligation  not  to  expose  his 
servants,  when  conducting  his  business,  to  perils  or  hazards  against 
which  they  might  be  guarded  by  proper  diligence  on  the  master  s 
part."  And  in  Railway  Co.  v.  Lavalley,  36  Ohio  St.  221  ;  s.  c, 
5  Am.  &  Eng.  iL.  R.  Cas.  549,  the  second  point  in  the  syllabus  is, 
"  It  is  the  duty  of  a  railroad  company  to  make  such  regulations 
or  provisions  for  the  safety  of  its  employees  as  will  afford  them 
reasonable  protection  against  the  dangers  incident  to  the  per- 
formance of  their  respective  duties."  Applying  these  principles 
to  this  case,  was  Foutz,  the  foreman,  guilty  of  negligence  which 
caused  the  death  of  the  plaintiffs  intestate  ?  His  duty  was, 
among  other  things,  as  stated  in  the  railroad  company's  rules,  a 
copy  of  which  he  had,  as  the  railroad  company  did  nqt  undertake 
to  give  him  notic«  of  the  times  when  extra  trains  would  be  run, 
"  to  run  his  hand-car  with  great  caution  ; "  and  "  he,  the  foreman. 
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must  always  be  prepared  for  them  ; "  and  he  was  always  to  be  on 
the  hand-car  when  used,  and  it  was  never  to  be  used  except  by 
his  direction.  It  is  true,  as  these  rules  never  were  furnished-  or 
read  to  Waldron,  the  plaintiff's  intestate,  they  could  not  define 
or  fix  the  limits  of  the  duty  of  Foutz,  the  foreman  of  the  track- 
repairers,  to  Waldron,  or.  any  of  the  other  laborers  under  the 
charge  of  Foutz.  His  duties  to  them  were,  so  far  as  there  were 
any,  such,  and  only  such,  as  the  common  law  imposed  upon  him  as 
their  master.  See  Strong  v.  Railroad  Co.,  58  N.  Y.  56.'  Those* 
duties  I  have  stated  above ;  and  it  is  obvious  they  would  include 
those  imposed  on  him  by  the  railroad  company,  so  far  as  they 
required  him  "  to  run  his  hand-car  with  great  caution,  and  to  be 
always  prepared  for  extra  trains  being  run  at  any  time,  so  far  as 
by  reasonable  diligence  and  care  he  could  be  so  prepared.'*  It  is 
not  pretended  that  he  took  any  sort  of  care,  or  used  any  sort  of 
diligence,  to  prepare  for  the  extra  train  which  ran  over  his  hand- 
car and  killed  Waldron. 

It  may  be  said,  that,  as  the  railroad  company  was  not  bound 
to  have  him  notified  of  the  coming  of  this  or  of  the  other 
extra  trains  of  cars,  he  could  not  be  prepared  for  its  coming ; 
and  he  could  do  nothing  whereby  he  could  prepare  himself  for 
meeting  such  extra  train,  but  had  to  take  the  chances,  as  did 
the  laborers  under  him,  of  coming  into  collision  with  this  or 
any  other  extra  train,  as  one  of  the  risks  ordinarily  incident  to 
his  business ;  and,  if  such  collision  ever  took  place  with  any 
extra  train,  it  wpuld  be  in  law  regarded  as  an  accident  for 
which  there  could  be  no  responsibility.  Is  this  true,  in. point 
of  fact,  according  to  the  evidence  in  this  case  before  the  jury  ? 
It  seems  to  me  it  obviously  was  not ;  for  by  the  rules  of  the 
company,  a  copy  of  which  he  had,  it  was  his  duty  every  day  to 
go  to  the  nearest  telegraphic  station  of  the  company,  or  see  a 
conductor  of  a  train,  to  set  his  watch  by  the  railroad  time.  If  he 
did  this  duty,  —  manifestly  a  very  important  one  to  promote  the 
safety  of  the  laborers  under  his  charge,  Waldron  included,  —  he 
would  have  daily  opportunities  to  inquire  of  persons  likely  to 
know,  or  at  once,  in  case  of  the  telegraphic  operators,  able  to 
ascertain,  when  the  next  train  would  pass  along ;  and,  of  course, 
every  danger#of  a  collision  with  such  extra  train  as  he  was 
informed  would  next  pass  over  the  railroad  could,  by  the  use 
of  any  caution  as  to  the  time  he  put  his  hand-car  on  the  track, 
be  entirely  avoided.  Again,  he  ought,  as  he  himself  had  for- 
merly done,  if  the  opportunity  offered,  to  have  asked  some  one 
to  get  this  information  for  him.  He  had  formerly  an  under- 
standing with  the  engineer  of  a  steam-engine  which  went  up  to 
Wellsburg  daily,  to  get  coal  for  his  engine,  to  find  out  there,  it 
being  a  telegraphic  station,  when  the  next  extra  train  would  pass 
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over  the  road  ;  and  to  inform  him  by  throwing  off  a  note  to  him 
(the  foreman)  as  the  engine  came  back  from  Wellsburg,  and 
passed  the  point  where  the  foreman  and  the  hands  under  him 
were  at  work  on  the  railroad.  But  this  steam-engine  had,  before 
this  accident,  ceased  to  go  up  to  Wellsburg  daily  after  coal ;  and 
therefore  Foutz,  if  he  had  desired  it,  could  not  have  adopted  this 
mode  of  getting  information  as  to  when  the  next  extra  train 
would  pass  over  his  section.  But  this  shows,  nevertheless,  that 
he  formerly  thought  it  his  duty,  in  being  always  prepared  for 
extra  trains,  as  the  rules  required  him  to  be,  to  make  such 
inquiries  about  them  whenever  he  could.  But  Foreman  Foutz 
negligently,  on  the  occasion  of  this  accident,  failed,  so  far  as  the 
evidence  discloses,  to  make  any  such  inquiries,  though  if  he  set 
his  watch,  as  the  rules  required,  he  could,  without  any  trouble, 
have  made  inquiries  of  the  conductor  of  a  train,  or  of  a  tele- 
graphic operator  of  the  company,  when  the  next  extra  train  over 
his  section  would  be  started.  In  all  probability  the  conductor 
of  a  train  could  have  told  him,  as  the  arrangements  had  been 
made  for  running  this  extra  two  days  before  it  was  started ;  or  if 
it  was  to  the  telegraph  office  he  went  to  get  bis  watch  set  by  the 
railroad  time,  it  is  certain  the  telegraph  operator  could  have  told 
him  this  extra  train  would  be  run  in  the  morning  of  Oct.  4.  As 
he  lived  in  Wheeling,  and  a  large  number  of  "  Plumed  Knights  " 
had  gone  to  Columbus  on  an  excursion,  I  suppose  he  knew  it, 
and  also  that  they  would  be  coming  back  on  Oct.  4,  1884;  and, 
had  he  been  a  prudent  and  a  cautious  man,  he  might  well  have 
thought  that  it  was  not  unlikely  they  would  be  coming  back  on 
an  extra  train,  and  he  could  have  found  out  whether  they  would, 
and,  if  they  did,  whether  it  would  come  over  his  section  of  the 
road,  by  inquiring  of  Mr.  Tomlinson,  the  passenger  agent  of 
the  railroad  company,  with  whom  arrangements  for  such  special 
trains  would  have  to  be  made ;  and  he  lived  in  Wheeling,  and 
could  have  given  all  the  necessary  information  if  he  had  been 
called  upon  by  Foutz,  the  foreman.  But  if  it  were  admitted  that 
Foutz,  for  any  reason,  did  not  have  an  opportunity  of  conven- 
iently ascertaining  when  an  extra  train  would  be  run  over  his 
section  of  the  road  on  the  morning  of  Oct.  4,  1884,  when  this 
accident  occurred,  it  would  not  in  the  least  alter  the  case. 
There  was  no  urgent  necessity  for  any  of  the  hands  under  him 
to  go  to  work  on  the  road  on  Oct.  4,  1884.  This  is  shown  by  the 
fact  that  he  gave  them  all  leave  to  attend  that  day  the  Demo- 
cratic parade,  which  was  to  take  place  that  day,  if  they  chose ; 
and  all  his  hands,  except  his  son  and  Waldron,  the  plaintiff's 
intestate,  accepted  the  leave  and  remained  in  Wheeling.  The 
morning  of  Oct.  4,  1884,  being  very  foggy,  and  Foutz  having 
made  no  inquiries,  and  having  no  information  that  an  extra  train 
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would  not  be  run  over  this  section,  and  having  liiade  no  prepara- 
tion for  such  a  train,  it  was  obviously  negligent  in  him  to  have 
his  hand-car  put  on  the  track,  and  travel  on  it  more  than  three 
miles,  and  permitting  his  son  and  Waldron  to  get  on  this  hand- 
car with  them,  without  informing  them  that  in  so  doing  they  were 
running  more  than  the  ordinary  risks  incident  to  their  business 
of  track-repairing.  Had  he  done  so,  Waldron  might  have  de- 
clined to  get  on  the  car;  and,  like  the  rest  of  the  hands,  staid 
in  Wheeling  that  day ;  but  after  being  told  by  the  foreman  that 
he  had  not  made  any  inquiries  as  to  whether  an  extra  train  would 
be  on  the  track,  and  made  no  preparations  to  prevent  an  accident, 
if  one  should  happen,  Waldron  had  still  chosen  to  get  upon  this 
hand-car,  it  is  obvious  that  Foutz  and  the  railroad  company,  his 
principal,  would  have  been  relieved  of  all  responsibility,  even 
though  Foutz  had  been  negligent  in  making  no  such  inquiries, 
or  any  other  preparation  for  meeting  an  extra  train  on  the  track. 
Of  course,  if  Waldron,  the  plaintiff's  intestate,  was  careless  and 
negligent,  and  thereby  contributed  to  bring  about  this  accident, 
the  plaintiff  could  not  recover  in  this  suit. 

Was  Waldron  guilty  of  contributory  negligence?  The  law, 
as  I  understand,  is,  that  a  workman  or  servant,  in  entering  upon 
any  emplojrment,  is  supposed  to  know  and  assume 
the  risk  naturally  incident  thereto ;  for  it  is  neither  negiigenw  of 
unjust  nor  unreasonable  that  the  consequences  which  the  intMtate. 
a  servant  or  workman  must  have  foreseen  on  enter-  BiHkof  eaipioj. 
ing  into  an  employment,  and  which  due  care  on  the  "*"** 
part  of  the  master  could  in  no  way  prevent,  should  not  be 
visited  on  the  latter.  But  it  is  otherwise  where  injuries  to 
servants  or  workmen  happen  through  the  negligence  of  the 
master  or  his  representative,  such  as  Foutz  was  in  this  case. 
So  far  as  the  management  and  control  of  the  hand-car,  and  the 
hands  under  him,  he  was  the  master,  and  the  hands  under  him 
were  servants,  and  the  company  whom  Foutz  represented  was 
responsible  for  any  injury  suffered  by  his  hands  on  his  hand-car, 
under  his  immediate  control,  which  resulted  from  his  negligence, 
if  his  hands  on  the  hand-car  were  guilty  of  no  negligence.  They 
had  no  control  in  the  matter.  They  act  in  subordination  to  him. 
They  have  a  right  to  rely  on  his  judgment  as  to  when  it  is  pru- 
dent to  put  the  hand-car  on  the  track,  and  get  upon  it  with  the 
foreman.  They  have  no  opportunity  or  means  of  knowing 
whether  any  extra  train  is  likely  to  be  met  by  them  while  the 
hand-car  is  conveying  them  to  their  work.  It  is  true  they 
assumed  the  risk,  which  was  considerable.  But  they  had  a 
right  to  assume  that  all  proper  attention  would  be  given  to 
their  safety,  and  that  they  would  not  be  carelessly  and  needlessly 
exposed  to  risks,  not  necessarily  resulting  from  their  occupation. 
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to  give  them  such  notices,  but  each  foreman  was  required  by  the 
rules  to  be  always  prepared  for  these  extra  trains.  They  run  at 
very  irregular  times;  but  on  this  section  of  Foreman  Foutz, 
they  run  on  an  average  two  or  three  times  a  week.  The  railroad 
company,  by  its  rules,  gave  no  directions  to  these  foremen  when 
they  might  put  these  hand-cars,  furnished  each  of  them,  on  the 
railroad,  to  carry  laborers  under  their  respective  charges  to  and 
from  their  work,  but  it  left  this  entirely  to  the  judgment  and 
sound  discretion  of  these  foremen.  But  they  were  required  to 
run  these  hand-cars  with  great  caution,  and  never  permit  them 
to  be  put  on  the  railroad  track  unless  the  foreman  was  personally 
upon  it  in  charge  of  the  laborers ;  and  to  prevent  this  effectually, 
these  hand-cars,  when  not  on  the  railroad  track,  were  required  to 
be  kept  locked  by  the  foreman,  and  they  were  positively  for- 
bidden to  be  attached  to  running  trains  by  the  foreman.  They 
were  to  keep  a  sharp  lookout  for  these  extra  trains,  and  protect 
themselves  by  signal  at  all  dangerous  points,  and  were  never  to 
run  within  twenty  minutes'  time  of  a  regular  passenger  train. 
These  directions  show  that  the  power  imposed  on  these  foremen 
to  put  these  hand-cars  on  the  railroad  track  at  their  discretion 
was  one  which  necessarily  required  the  exercise  of  the  greatest 
precaution  and  prudence  on  the  part  of  the  foreman. 

More  or  less  risk  was  always  run  when  these  hand-cars,  carry- 
ing the  foreman  and  the  laborers  in  his  charge,  were  on  the  rail- 
road track,  as  it  was  impossible  to  tell  when  they  might  be  met  or 
run  over  by  a  wild  engine  or  extra  train.  But  the  foreman,  if  on 
the  alert,  could  greatly  reduce  this  risk,  as  he  could  by  inquiry 
ascertain  certainly  when  most  of  these  wild  engines  or  extra  trains 
were  expected  to  be  run  over  his  section.  And  these  foremen  had 
excellent  opportunities,  if  they  duly  appreciated  the  danger,  to 
diminish  it  largely  by  making  such  inquiries ;  for  by  the  rules  they 
were  to  see  a  conductor  of  a  train,  or  go  to  the  nearest  station 
and  see  the  telegraphic  operator  every  day,  and  set  their  watches 
correctly  with  the  railroad  time.  This  was  absolutely  necessary ; 
for  otherwise  the  danger  of  these  hand-cars  being  run  over,  or 
coming  in  collision  with  regular  trains,  would  be  great.  These 
conductors  of  trains  would  generally  know  what  extra  passenger 
trains  would  run  over  the  road  the  next  day,  if  any,  and  what 
time  of  the  day  they  would  run  over  the  particular  section  of  each 
foreman  ;  and  the  telegraphic  operator  could  tell  with  accuracy, 
by  proper  inquiries,  when  it  was  expected  that  wild  engines  or 
other  extra  trains  would  be  running  over  the  railroad  track  the 
next  day.  These  foremen  frequently  had  other  opportunities, 
besides  these,  of  informing  themselves  about  when  it  was 
expected  to  run  extra  trains  or  wild  engines  over  their  sections  of 
the  road.    Thus,  in  this  case,  it  was  shown  that  Foutz,  for  twa 
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years,  had  such  opportunities,  by  getting  an  engineer,  who 
went  up  from  Wheeling  to  WellsDurg  with  the  yard  engine  for 
coal,  to  notify  him  when  he  would  be  along  with  his  engine. 
This  was  done  by  this  engineer  or  the  yard-master  sending  a  man 
on  the  regular  train  which  went  up  before  him,  and  directing  him 
to  throw  off  a  note  addressed  to  Foutz,  the  foreman,  written, 
informing  him  when  this  yard  engine  would  go  up  the  track. 
This  note  would  be  always  received  by  the  foreman,  Foutz,  as 
he  would  be  at  work  with  his  laborers  somewhere  on  the  track. 
By  proper  prudence  and  caution  these  foremen  could  by  inquiries 
in  advance,  as  to  when  these  extra  trains  or  wild  engines  would 
be  run,  of  the  train  conductors  or  telegraphic  operators,  one  of 
whom  he  was  bound  to  see  every  day,  and  by  inquiries  of  others 
as  opportunities  offered,  thus  diminish  the  danger  of  his  hand- 
car meeting  or  being  run  over  by  an  extra  train  or  wild  engine 
very  much.  Probably,  if  the  foreman  was  thus  on  the  alert,  as 
it  was  obviously  his  duty  to  be,  in  being  prepared  always'for  such 
extra  trains,  as  the  rules  of  the  company  required  him  to  be,  he 
would  reduce  the  risk  which  he  and  his  hands  ran  by  more  than  one- 
half.  Of  course,  they  could  not  avoid  all  such  danger  by  any  amount 
of  diligence,  as  a  wild  engine  or  extra  train  of  some  sort  might 
occasionally  be  started  over  the  track  without  any  officer  of  the 
company  having  more  than  a  few  minutes'  notice  when  it  was  to 
start.  Such  were  the  dangers  run  by  putting  these  hand-cars 
on  the  railroad,  and  such  the  duties  imposed  on  the  foremen  of 
these  repairing  gangs  of  laborers  to  diminish  these  risks.  If  such 
diligence  was  used,  and  inquiries  were  made,  and  the  day  was  a 
bright  one,  so  that  the  train  could  be  seen  either  way  for  a  con- 
siderable distance,  the  risk  run  by  using  this  hand-car  would  not 
be  very  great,  as  the  probability  of  meeting  an  extra  train  or  wild 
engine  would  be  much  reduced  by  the  information  the  foreman 
would  have  gotten  in  advance  by  such  inquiries  ;  and  if  it  should 
chance  that,  nevertheless,  an  extra  train  or  wild  engine  was  met, 
the  hands  on  the  car,  if  the  day  was  bright,  could  get  off  it 
before  the  collision,  and  even  have  time,  in  many  cases,  to  get  the 
hand-car  off  the  track  in  time  to  avoid  a  collision.  Th*e  laborer 
under  the  foreman  could,  from  what  we  have  shown  to  be  the 
law,  be  fully  justified  in  presuming  that  his  foreman  would  never 
have  directed  or  permitted  his  hand-car  to  be  put  on  the  track 
on  a  very  foggy  morning,  unless  he  had  in  some  manner  been 
satisfied  by  inquiry,  the  day  before,  that  it  was  very  improbable 
that  any  sort  of  extra  train  would  be  on  the  portion  of  the  section 
over  which  he  proposed  to  ru,n  his  hand-car.  These  laborers  under 
a  foreman,  having  no  opportunity  to  learn  any  thing  about  when 
extra  trains  or  wild  engines  would  probably  pass  Qver  their  section 
of  the  railroad,  would  naturally  and  very  properly  leave  to  their  . 
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foreman  to  determine  when  a  hand-car  could  with  a  reasonable 
degree  of  safety  be  put  upon  the  road.  The  railroad  company  had 
left  it  entirely  to  his  discretion  and  sound  judgment.  He  was 
required  to  be  on  the  car  with  them,  so  that  he  ran  the  same  risk 
in  travelling  on  the  hand-car  that  the  laborers  in  his  charge  did.  The 
railroad  company,  having  thus  wisely  left  it  solely  to  his  judgment, 
can  hardly  complain  that  the  laborers  under  his  charge  should  also 
trust  to  his  sound  judgment  and  prudence,  and  make  no  inquiries 
of  him,  as  to  whether  or  not  he  had  been  on  the  alert  to  ascertain 
whether  any  extra  trains  were  expected,  by  a  previous  arrange- 
ment, to  run  over  their  section  at  the  time  they  would  be  on  the 
hand-car.  They  had  clearly,  under  the  law  as  I  have  stated  it 
above,  a  right  to  presume  that  he  had  done  all  that  a  prudent 
man  could  do  to  diminish  the  risk  that  both  he  and  the  hands  in 
charge  ran  by  putting  the  hand-car  on  the  track. 

Now,  what  were  the  facts  in  this  case  ?     Foreman  Foutz  had, 
the  evening  before,  told  all  the  hands  under  his  charge,  that,  if 

any  of  them  wished  not  to  go  to  work  on  the  railroad 

ewe  reTiewed.    ^^^  ^^^^  ^^Y*  ^^^  4^^^  ^^  October,  1 884,  they  need  not 

do  so  if  they  wanted  to  remain  in  Wheeling  on  that 
day,  to  be  present  at  a  Democratic  parade  to  be  had  there.  All 
of  them  except  Waldron  concluded  to  remain  in  Wheeling  on  that 
day.  The  next  morning,  directly  the  passenger-train  went  up 
the  river  from  Wheeling,  Foutz,  his  son,  about  thirteen  years  old, 
and  Waldron,  put  his  hand-car  on  the  railroad  track  to  go  up  to 
their  work,  some  three  or  four  miles  north  of  Wheeling.  Foutz, 
it  turns  out,  had  rnade  no  inquiries  whatever  the  day  before  as  to 
whether  there  had  been  any  arrangement  made  by  which  an  extra 
train  would  be  run  over  his  section  of  the  road  that  morning. 
Had  he  made  such  inquiry  of  the  train  conductor,  or  of  the  tele- 
graph operator  at  the  nearest  station,  he  would  certainly  have 
ascertained  that  this  extra  train  carried  the  Plumed  Knights  of 
Wheeling  from  Steubenville  to  their  home,  and  which  would  cer- 
tainly be  on  the  track  that  morning,  as  the  arrangement  had  been 
made  for  this  as  far  back  as  the  evening  of  Oct.  2,  1884 ;  that  on 
the  same'  day,  before  the  extra  train  was  put  on  the  track,  the 
arrangement  had  been  made  by  these  Plumed  Knights  with  the 
passenger  agent  of  this  railroad  company  in  Wheeling,  before  they 
left,  to  go  to  Columbus  on  an  excursion.  Doubtless  the  train 
conductor,  whom  Foutz  ought  to  have  seen  on  the  day  before  to 
set  his  watch  by  the  train  time,  or  the  telegraphic  operator,  if  he 
called  on  him  to  set  his  watch,  could  either  of  them  have  told  him 
of  this  extra  train.  In  fact,  the  wonder  is  that  he  did  not  learn 
the  day  before,  even  if  he  neglected  his  duty,  and  did  not  set  his 
watch,  as  he  ought  to  have  done,  and  thus  did  not  see  a  train 
conductor  or  a  telegraphic  operator  ;  for  that  extra  train  bringing 
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l)ack  these  Plumed  Knights  would  be  back  to  Wheeling  early  on 
the  4th  of  October,  1884,  when  the  Democratic  parade  was  to 
have  taken  place,  must  have  been  known  to  a  great  many  people 
in  Wheeling,  where  all .  these  Plumed  Knights  lived.  Foutz 
must  have  been  very  far  from  being  on  the  alert,  or  he  could 
hardly  have  failed  to  learn  that  this  extra  train  would  come  down 
the  track  that  morning.  He  lived  in  Wheeling,  and  this  was 
known  to  very  many  persons.  It  is  strange  he  did  not  hear  of 
it,  whether  he  made  an  inquiry  or  not.  The  morning  of  the  4th 
of  October,  1884,  when  Foutz  had  this  car  put  on  the  track,  and 
his  son  and  Waldron  got  on  it  to  go  three  or  four  miles  up  the 
railroad  to  their  work,  Foutz,  though  he  had  been  thus  grossly 
negligent  of  his  duty  in  making  no  inquiries  as  to  whether  any 
extra  train  was  .expected  to  be  running  over  his  section  that 
morning,  said  not  a  word  to  Waldron  about  his  having  neglected 
to  make  any  inquiries  as  to  such  extra  trains,  but  permitted  him 
to  get  on  this  hand-car  in  utter  ignorance  of  the  neglect  of  this 
duty  by  his  foreman.  The  inevitable  result  was,  that  there  was 
a  collision  between  this  hand-car  and  this  extra  train,  carrying 
these  Plumed  Knights  of  Wheeling,  whereby  Waldron,  the  plain- 
tiff's intestate,  as  well  as  Foutz  s  son,  were  killed. 

Now,  on  the  principles  of  law  I  have  laid  down,  was  Waldron 
guilty  of  negligence  in  getting  on  this  hand-car  that  morning  ? 
Of  course  he  assumed,  as  he  had  a  perfect  right  to 
do,  that  Foutz,  his  foreman,  had  in  some  way  ascer-  ^•W">J»  >"•'* 
tained  the  day  before  that  no  arrangement  had  been  JIJLtributorj 
made  for  running  an  extra  train  over  this  section  of  the  ne^iigeiice. 
road  that  morning.  He  knew  that  Foutz  had  the  means 
of  getting  such  information,  as  he  had  every  reason  to  believe 
that  he  would  avail  himself  of  these  means.  He  knew  that  for  nearly 
two  years,  whenever  a  yard  engine  went  up  from  Wheeling  to 
Wellsburg  to  get  coal,  that  his  foreman,  Foutz,  always  learned 
when  such  engine  was  to  go  up  or  come  back,  and  he  knew  he 
had  to  set  his  watch  to  the  railroad  time  every  day,  and  that 
he  had  these  and  other  opportunities  of  learning  about  extra  trains 
and  wild  engines,  while  he  had  no  opportunity  whatever.     Under 
these  circumstances,  it  was  not  his  duty  to  make  any  inquiry  of 
Foutz  whatever.     He  had,  as  we  have  seen  by  the  law,  perfect 
right  to  presume  that  Foutz  knew  that  no  extra  train  was  ex- 
pected on  the  track  this  morning.     Foutz'-s  conduct  was  a  strong 
assurance  to  him  that  this  was  the  fact.     His  conduct  in  having 
the  hand-car  put  on  the  track  that  foggy  morning,  and  getting  on 
it  with  his  hands,  would  certainly  induce  them  to  feel  sure  that 
no  extra  train  had  been  previously  arranged  to  run  over  the  track 
that  morning.     He  certainly  lulled  Waldron  into  a  sense  of  per- 
fect security,  so  far  as  any  extra  train  of  passenger-cars  were 
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concerned.  In  this  respect  he  much  more  fully  lulled  Waldron^ 
into  a  sense  of  security  than  was  done  by  the  master  to  his  ser- 
vant in  Tarrant  v,  Webb,  i8  C.  B.  797,  before  referred  to.  It  was 
the  duty  of  Foutz  to  have  warned  Waldron  of  the  danger  he 
was  running  of  meeting  some  passenger  extra  train,  and  told  him 
he  had  failed,  the  day  before,  to  make  any  inquiry  whether  any 
.  extra  train  was  expected  to  be  on  the  track  by  previous  arrange- 
ment that  morning.  •  Then  Waldron  would  have  been  put  on  the 
same  footing,  or  nearly  the  same  footing,  that  Foutz  was,  in  judg- 
ing of  the  danger  which  he  was  running  in  getting  on  the  car 
that  morning.  Had  he  done  so,  who  can  say  that  Waldron 
would  not  have  declined  to  get  on  the  car,  and  remained  that 
day,  as  his  co-laborers  did,  in  Wheeling }  Waldron  had  never 
voluntarily  assumed  the  risk  of  running  into  collision  with  a 
passenger  extra  train  which  had  been  days  before  arranged  to 
run  over  the  track  that  morning.  He  did  not  imagine  he  was 
incurring  any  risk  of  this  character.  He  knew  he  might  have 
a  collision  with  a  wild  engine,  or  some  engine  and  cars  used 
for  the  company's  work.  This  danger,  as  well  as  the  danger 
of  starting  out  on  so  foggy  a  day,  he  was  willing  to  assume, 
and  did  so  voluntarily.  But  he  suffered  no  injury  from  assuming 
risks  of  this  sort.  He  was  killed  by  an  extra  passenger-train, 
which  had  been  arranged  to  run  over  this  section  of  the  road  two 
days  before.  Such  risk  he  never  assumed ;  and  he  had  no  idea 
he  was  running  any  such  risk,  as  the  conduct  of  his  foreman, 
Foutz,  had  lulled  him  into  perfect  security,  so  far  as  a  danger  of 
this  sort  was  concerned.  He  trusted  him,  and  presumed  he  had 
done  his  duty.  And  this  we  have  seen  the  law  fully  justified 
him  in  doing.  He  was  therefore  not  guilty  of  contributory  neg- 
ligence in  bringing  about  the  particular  collision  whereby  he  lost 
his  life.  It  was  caused  by  the  negligence  of  Foutz,  the  foreman, 
alone.  And  the  railroad  company,  the  defendant  below,  is  liable 
for  the  resulting  damages  caused  by  the  negligence  of  one  who 
was  in  this  matter  its  representative. 

It  may  be  said,  that,  in  reaching  this  conclusion,  I  have  ignored 
a  number  of  cases  which  in  their  facts  strongly  resemble  the  case 
CuMiBwUek  ^^^dc'^  consideration,  and  in  which  contrary  conclu- 
contnuT  eon-  sions  were  reached  by  highly  respectable  courts.  I 
ciatioBt  Are  propose  uow  to  review  these  cases.  The  first  of  these 
reriewed  cases  is   Clifford  V.   Railroad   Co.,  141    Mass.    564. 

The  syllabus  is :  "A  section  hand  in  the  employ  of 
a  railroad  corporation  cannot  maintain  an  action  against  a  cor- 
poration for  personal  injury  caused  by  a  collision  between  a 
hand-car  on  which  he  was  at  work,  and  an  engine  of  a  train  run 
by  servants  of  the  corporation,  if  the  accident  was  occasioned  by 
the  negligence  of  the  section  boss,  and  of  the  engineer  of  the. 
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train."  The  facts  were  similar  to  those  of  the  case  now  before 
us,  except  that  the  section  boss  or  foreman  in  that  case  was  neg- 
ligent, as  in  this ;  but  the  engineer  of  the  extra  train  was  also 
negligent,  which  he  was  not  in  the  case  before  us.  The  reason 
assigned  for  the  conclusion  reached,  as  appears  in  the  opinion 
of  Chief  Justice  Morton,  was,  to  use  his  language,  "This 
was  negligence  of  fellow  -  servants,  and  it  is  the  settled  law 
of  this  Commonwealth  that  he  can  maintain  no  action  against 
the  corporation  for  injuries  caused  by  such  negligence.  Hodg- 
kins  V,  Railroad  Co.,  1 19  Mass.  419,  and  cases  cited."  In  this 
State,  as  I  have  shown,  it  is  settled  law  that  Waldron  was  not  a 
fellow-servant  with  the  engineer  of  the  express-train,  nor  was  he 
a  fellow-servant  of  the  section  boss  or  foreman,  Foutz.  If  the 
case  before  us  had  happened  in  Massachusetts,  under  their  well- 
settled  law  as  to  who  are  fellow -servants  in  the  employment,  it 
would,  as  under  such  law  it  ought  to,  have  been  held  that  the 
railroad  company  was  not  responsible  to. the  plaintiff's  intestate 
in  this  suit.  But  our  law  as  to  who  are  fellow-servants  of  a  rail- 
road company  is  settled  entirely  different  from  the  law  in  Massa- 
chusetts. In  fact,  it  is  settled  in  direct  opposition  to  all  the 
Massachusetts  decisions.  This  case,  therefore,  is,  of  course, 
entitled  to  no  consideration  by  our  court.  The  case  of  Railroad 
Co.  V,  Wachter,  60  Md.  395,  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  187, 
resembles  also  the  case  before  us,  except  that,  so  far  as  the  case 
shows,  there  was  no  rule  of  the  company  putting  the  control  of 
the  hand-car  under  the  absolute  control  of  the  foreman  of  the 
gang  of  repair  laborers.  And  there  were  two  additional  facts 
in  that  case :  The  laborer,  one  of  the  repair  gang,  had  read  the 
rules  of  the  company ;  and  lastly,  the  head-light  was  not  exposed 
in  front  of  the  engine,  as  it  was  expressly  required  to  be  by  the 
rules  of  the  company,  and  in  the  case  before  us  it  was  so  exposed. 
It  is  obvious,  from  the  reading  of  the  case,  that  the  foreman  and 
the  hands  under  him  or  with  him,  and  also  the  engineer  of  the 
extra  train,  were  all  regarded  as  co-servants,  under  the  Maryland 
decisions ;  and  therefore  the  conclusion  that  the  railroad  com- 
pany could  not  be  responsible  was  clearly  right,  according  to  the 
settled  law  of  Maryland.  But  in  this  State,  as  neither  the  engi- 
neer of  the  extra  train  nor  the  foreman  were  co-servants  with  the 
hands  under  the  charge  of  the  foreman,  this  Maryland  decision 
is  entitled  to  no  consideration.  To  show  this  diversity  between 
our  decisions  and  the  Maryland  law,  as  settled  by  their  decisions, 
I  need  but  quote  a  paragraph  from  this  decision,  found  on  p. 
401.  The  court  says,  "Then,  again,  it  was  argued  the  morning 
was  very  foggy,  and  the  head-light  was  not  exposed  in  front  of 
the  engine.  This,  however,  was  the  fault  of  the  person  in  charge 
of  the  train,  for  the  rules  of  the  company  expressly  require  the 
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head-light  to  be  exposed  in  foggy  weather ;  and  for  negligence  of 
such  person  the  company  is  not  responsible,  unless  it  failed  to 
exercise  proper  care  in  the  selection  or  retention  of  such  person ; 
and  on  this  question  there  was  no  evidence."  Throughout  the 
entire  opinion,  the  foreman  and  the  hands  with  him  oh  the  car 
are  treated  as  if  they  were  co-servants.  There  is  no  sort  of  sug- 
gestion that  such  foreman  could  be  regarded  as  other  than  as  a 
co-servant  with  the  other  hands.  This  seems  to  be  assumed  as 
indisputable ;  and  doubtless  in  Maryland,  according  to  their 
decisions,  it  cannot  be  disputed ;  and,  if  such  were  our  law  under 
our  decisions,  of  course  the  plaintiff's  intestate  would  not  recover 
in  this  suit  of  the  defendant  company. 

There  are  two  cases;  however, — one  in  Ohio,  and  one  in  Rhode 
Island,  —  bearing  some  resemblance  to  the  case  before  us,  which 
do  not  seem  to  be  based  on  the  difference  between  the  law  in 
this  State  and  in  those  States  as  to  who  are  co-servants  among 
the  employees  of  a  railroad  company.  They  are  Railway  Co.  v. 
Leech,  41  Ohio  St.  388,  and  McGrath's  Adm'r  v.  Railroad  Co., 
14  R.  I.  357.  The  opinion  of  the  court,  which  is  very  brief,  will 
show  the  character  of  the  cases,  and  the  grounds  on  which  it  was 
based.  "  The  evidence  shows  that  the  deceased  had  lived  near 
Read's  mill  for  several  years,  and  had  the  same  opportunity  to 
know,  in  regard  to  the  situation  on  the  morning  of  the  accident, 
as  the  foreman,  Lotus,  and  other  members  of  his  crew.  It  does- 
not  appear  that  he  rode  upon  the  car  by  any  command  or  coer- 
cion from  his  superior.  The  car  was  provided  for  the  conven- 
ience of  the  men  in  getting  to  their  work.  The  men  mounted 
the  car  without  objection ;  the  deceased  was  as  willing  as  the 
others.  So  far  as  any  thing  appears,  all  were  ready  to  take 
the  risk  from  delayed  trains,  without  the  delay  of  sending  to  the 
telegraph  office,  one  mile  away,  which  would  have  protected  them. 
There  was  no  negligence  in  the  running  of  the  train  nor  in 
the  running  of  the  hand-car.  As  the  deceased  voluntarily  and 
without  objection  assumed  the  risk,  his  representatives  cannot 
recover."  This  decision  is  based  on  the  ground  that  the  fore-: 
man,  Lotus,  and  his  hand,  Davis,  each  knew,  and  one  as  well  as 
the  other,  what  dangers  they  were  running  in  getting  on  the 
hand-car.  The  accident  occurred  by  coming  in  collision  with  a 
regular  train  which  had  been  delayed.  Both  of  them  knew  what 
was  the  regular  time  when  this  train  should  pass ;  but  neither 
knew,  or  had  any  opportunity  of  knowing,  whether  it  had  passed 
or  whether  it  was  delayed.  They  both  took  it  for  granted  it  had 
passed.  The  court  based  its  decision  on  the  ground  that  both 
the  foreman  and  the  laborer  under  him  had  the  same  opportunity 
to  know  what  risk  they  were  running  from  the  chance  of  their 
coming  in  collision  with  this  train,  and  both  were  willing  to  take 
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this,  rather  than  be  delayed  while  a  messenger  was  sent  a  mile 
to  the  telegraph  office  to  learn  the  facts  about  whether  this 
train  was  on  time,  and  had  passed  or  was  delayed.  Now,  I 
expressly  base  the  liability  of  the  company,  in  the  case  before 
us,  on  the  ground,  in  this  case,  that  the  foreman,  Foutz,  had  far 
better  opportunity  to  ascertain  whether  any  extra  train  was 
expected  to  pass  the  morning  of  the  4th  of  October,  1884,  over 
his  section,  than  his  laborer  under  him,  Waldron,  who  had  no 
opportunity ;  and  that  Waldron  did  not  know  as  much  about  the 
risk  of  starting  on  this  car  as  he  ought  to  have  known  if  Foutz 
had  told  him  the  extent  of  his  information,  or,  rather,  want  of 
information ;  and  his  failure  to  do  so  increased  the  risks  which 
Waldron  voluntarily  assumed,  as  he  supposed.  I  think  the  two 
cases  are,  in  that  important  respect,  different.  The  Rhode 
Island  case  is  McGrath's  Adm'r  v.  Railroad  Co.,  14  R.  I.  357. 
The  rule  of  the  railroad  company  was,  "that  foremen  may 
expect  a  train  in  either  direction,  without  signal  being  shown  for 
it,  and  will  use  every  precaution  to  insure  safety."  The  laborer 
who  was  killed  knew  this  rule.  The  work  of  the  day  was  fin- 
ished, and  the  foreman  said  to  his  hands  there  was  twenty 
minutes  before  the  next  incoming  regular  train,  which  was 
time  enough  to  reach  the  next  station  before  it  came  along. 
The  court  says  "  that  thereupon  they  mounted  the  car  without 
objection,  the  intestate  as  willingly  as  the  others ;  all  of  them,  for 
any  thing  which  appears,  being  willing  to  take  the  risk  without 
the  delay  of  sending  out  red  flags,  which  would  have  protected 
them,  apparently  because  they  were  in  a  hurry  to  get  home, 
as  it  was  Thanksgiving  Day.  There  was  no  carelessness  in 
the  management  of  the  special  train  after  the  hand-car  was 
discovered.  The  accident  may  be  attributed  to  two  causes  ; 
to  wit,  neglect  on  the  part  ot  the  hand-car  to  send  out  the 
red  flags,  or  take  other  sufficient  precautions,  and  an  omis- 
sion on  the  part  of  the  company  to  signal  the  coming  of  the 
special  train.  The  defendant  accepted  both  risks, — the  first 
by  riding  on  a  hand-car  willingly  and  without  objection,  know- 
ing that  the  flags  had  not  been  sent  out,  or  other  precautions 
taken ;  the  second  by  riding,  then  knowing  of  rule  24,  which  per- 
mitted the  despatch  of  special  trains  without  signalling  in  advance. 
By  continuing  in  the  service  after  being  informed  of  the  rule,  he 
accepted  the  risk  of  such  unsignalled  special  trains  as  one  of  the 
risks  of  the  service."  Waldron,  the  repair  hand  in  the  case 
before  us,  as  in  the  Rhode  Island  case,  accepted  both  the  risk 
arising  from  not  sending  out,  on  Oct.  4,  1884,  red  flags,  or 
taking  other  precautions,  that  morning,  by  riding  on  the  hand- 
car willingly  and  without  objection,  knowing  that  flags  had  not 
been  sent  out,  or  other  precautions  taken,  that  morning  ;  and  he 
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also  accepted  the  risk  of  encountering  any  extra  train  or  wild 
engine  which  might  be  on  the  track,  and  which  the  foreman, 
Foutz,  could  not,  by  the  use  of  opportunities  which  he  had, 
ascertain  would  probably  be  on  the  track,  and  come  into  collision 
with  the  hand-car.  And  the  evidence  in  the  case  before  us 
shows  that  this  extra  train  from  Steubenville,  with  the  Plumed 
Knights  on  it,  was  an  extra  train,  which  he  had  opportunities,  if 
used  by  him,  to  have  ascertained  would  be  on  his  section  of  the 
track,  and  probably  come  into  collision  with  his  hand-car.  And,  in 
fact,  it  did  so,  and  caused  the  death  of  Waldron.  This  Rhode 
Island  case  seems  to  me  to  be  sound  law,  provided  the  foreman 
had  not  negligently  failed  to  ascertain,  when  he  had  the  oppor- 
nity,  that  this  extra  train  would  be  on  the  track  over  which  he 
was  to  pass  with  the  hand-car  about  that  time,  so  as  to  render  a 
collision  with  it  probable.  The  statement  of  the  case  simply 
shows  that  it  .was  a  special  train  from  Providence.  The  burden 
of  proving  that  this  special  train  had  been  arranged  to  be  put 
upon  the  track  a  sufficient  time  before  Nov.  29,  1879,  when 
the  accident  happened,  for  the  foreman,  if  be  had  been  cautious, 
to  have  ascertained,  by  opportunities  which  he  must  have  had, 
when  it  would  be  on  the  track,  was,  of  course,  on  the  plaintiff 
below,  the  administrator  of  the  laborer  who  was  killed.  So  far 
as  the  case  shows,  there  was  no  proof  on  this  point ;  and,  if  so, 
the  decision  is  in  entire  accord  with  the  views  I  have  expressed. 
And  the  same  may  be  said  of  the  case  of  Railroad  Co.  v.  Leach, 
41  Ohio  St.  388.  It  is  not  claimed,  that,  if  the  plaintiff  below 
had  a  right  to  recover,  the  damages  awarded  by  the  jury  were 
excessive.  The  court,  therefore,  properly  overruled  the  motion 
for  a  new  trial,  and  rendered  a  judgment  in  accordance  with  the 
verdict  of  the  jury. 

The  judgment  of  the  Circuit  Court,  rendered  May  29,  1886, 
must  be  affirmed,  with  costs  and  damages,  according  vto  law. 

Johnson,  P.  J.,  and  Snyder  and  Woods,  JJ.,  concurred. 

See  generally  as  to  whether  Foreman  and  Subordinates  are  Fellow-Servants. 
—  McCasker  v.  Long  Island  R.  Co.,  5  Am.  &  Eng.  R.  R.  Cas.  564 ;  Fraker 
V.  St.  Paul,  etc.,  R.  Co.,  15  lb.  257;  Chicago,  etc.,  R.  Co.  v.  May,  and  note, 
IS  lb.  320;  WilJis  V.  Oregon  R.  &  N.  Co.,  17  lb.  539;  Peschel  v,  Chicago, 
etc.,  R.  Co.,  17  lb.  545;  Chicago,  etc.,  R.  Co.  v,  Miranda,  17  lb.  564;  Gil- 
more  V.  No.  Pac.  R.  Co.,  15  lb.  304;  Hannibal,  etc.,  R.  Co.  v.  Fox,  15  lb. 
325;  Smith  V,  Sioux  City,  etc.,  R.  Co.,  17  lb.  561  ;  Gonsior  v,  Minneapolis, 
etc.,  R.  Co.,  28  lb.  551,  n.;  McDermott  v.  H.  &  St.  Jo.  R.  Co.,  28  lb.  528; 
Couch  V.  Charlotte,  etc.,  R.  Co.,  28  lb.  331 ;  Kirk  v,  Atlanta  &  C.  A.  L.  R. 
Co.,  25  lb.  507;  Rochester,  etc.,  R.  Co.  v.  Brick,  21  lb.  605;  McKinnle  v. 
California  So.  R.  Co.,  21  lb.  539;  Capper  v.  Louisville,  etc.,  R.  Co.,  21  lb. 
525.    Wabash,  etc.,  R.  Co.  v.  Hawk,  31  lb.  306. 

Foreman  in  Machine-Shop  and  Boy  Apprentice  are  not  Fellow-Servants.  —  In 
Missouri  Pac.  R.  Co.  v,  Peregoy,  36  Kan.  424,  it  was  held  that  where  an  igno- 
rant boy,  seventeen  years  old,  an  apprentice  in  a  maclune-shop,  was  directed 
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I 
by  the  foreman  in  charge  to  obey  the  call  and  direction  of  W.,  another  em- 
ployee engaged  in  drillmg  an  engine-frame,  which  work  required  a  skilled 
mechanic  to  safely  handle,  and  W.,  bein^  also  an  unskilled  apprentice,  negli- 
gently removed  the  clamp  that  was  provided  to  hold  the  frame  from  falling, 
and  in  that  position  attempted  to  move  the  engine-frame,  directed  the  boy  to 
move  the  trestle  farther  under  the  frame,  when  it  fell  and  killed  the  boy,  W. 
and  the  boy  were  not  fellow-servants,  and  that  the  negligence  of  W.  was  the 
negligence  of  the  employer. 

The  counsel  in  this  case  insisted  that  the  judgment  could  not  be  sustained 
unless  the  defendant  knew  that  Wirth  was  incompetent ;  and  on  this  point  the 
court  below  instructed  the  jury  as  follows :  "  And  for  the  purpose  of  deter- 
mining; whether  or  not  it  was  known,  it  will  be  necessary  for  you  to  take  into 
consideration  what  the  agents  and  servants  and  employees  of  the  defendant 
knew,  or  might  have  known  by  the  exercise  of  ordinary  and  reasonable  care 
on  their  part,  from  the  number  of  times  they  were  present  when  he  was  at 
work."  The  evidence  in  support  of  this,  and  under  which  this  instruction  was 
given,  was  that  Haynes,  the  master-mechanic,  and  Wood,  foreman  of  that 
part  of  the  shop,  knew  that  Wirth  was  an  apprentice,  and  that  he  had  never 
Deen  put  to  such  work  before,  and  that  he  was  a  mere  boy ;  had  seen  him 
working  that  day  drilliug  on  the  engine-frame  in  question  with  the  clamp 
ofiE ;  and  the  further  proof  that  it  required  a  skilled  mechanic  to  safely  do  the 
work  so  as  to  avoid  accidents.  The  defendant,  through  their  agents  Haynes 
and  Wood,  knew  that  Wirth  was  unskilled,  and  with  this  knowledge  placed 
him  in  charge  of  work  that  required  skill  and  practice  to  successfully  and 
safely  handle.  But  counsel  insisted  that  this  instruction  comes  within  the 
case  of  Solomon  Ry.  Co.  v.  Jones,  30  Kan.  601 ;  s.  c,  15  Am.  &  Eng.  R.R. 
Gas.  201.  In  that  case  damages  were  claimed  for  injuries  received  by  an  em- 
ployee or  servant  by  the  breaking  of  a  handle  of  a  hand-car ;  and  the  evidence 
showed  that  on  the  day  previous  this  car  collided  with  another  hand-car,  and 
that  these  hand-cars  were  in  use  by  a  large  number  of  hands.  All  except  three 
were  co-laborers.  Some  of  these  employees  testified  to  having  noticed  the 
defect  in  the  car  after  the  collision ;  but  this  knowledge  was  not  known  by 
the  railroad  company,  and  was  not  brought  to  the  knowledge  of  such  agents 
as  would  be  knowledge  of  the  company.  The  instructions,  being  general,  were 
considered  error;  while  in  this  case  tne  language  is  almost  identical  with  that 
case,  but  based  upon  a  different  state  of  facts. 

The  court,  by  Clogston,  J.,  said,  "In  this  case  the  incompetency  and  inex- 
perience of  Wirth  was  well  known  to  those  to  whom  notice  was  notice  to 
the  defendant.  So  the  fact,  also,  of  the  manner  in  which  the  engine-frame 
was  handled,  being  known  by  the  master-mechanic  in  charge,  this  knowledge 
was  a  notice  to  the  defendant  also.  While  it  is  true  that  one  of  the  foremen 
of  the  blacksmith-shop,  an  employee  in  a  different  department  of  the  shops, 
a  short  time  before  the  accident  happened,  noticed  the  negligent  manner  in 
which  Wirth  was  handline  the  frame,  and  called  his  attention  to  such  negli- 
gence ;  but  this  foreman  had  no  authority  in  this  part  of  the  shop,  and  this 
notice  was  not  notice  to  the  company.  And  while  this  instruction  was  general 
in  its  nature,  yet,  framed  upon  the  facts  in  this  case,  we  cannot  see  how  the 
jury  could  be  misled.  The  actual  notice  having  been  driven  and  shown  and 
Drought  home  to  such  agents  of  the  defendant,  they  were  bound  to  take  noti5;e  ; 
and  a  failure  to  do  so  was  the  failure  of  the  defendant. 

But  Foreman  and  Gang  of  RepairMen  are  Fellow-Servants  in  Nebraska. 
—  The  foreman  of  a  company  of  men  engaged  in  the  business  of  repairing 
bridges,  water-tanks,  and  telegraph  wires  on  a  line  of  railway,  who  has  power 
to  control  and  direct  the  movements  of  his  men,  will  render  the  company 
liable  for  acts  of  negligence  committed  by  him  in  the  course  of  his  employ- 
ment, whereby  one  of  5ie  men  under  his  control,  without  his  fault,  is  injured. 
Sioux  City  &  R.  R.  Co.  v.  Smith  (Neb.)  36  N.  W.  Rep.  285,  citing  Railway  v. 
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Lundstrom,  i6  Neb.  254;  Burlington,  etc.,  R.  Co.  v.  Crockett,  19  Neb.  138; 
s.  c,  24  Am.  &  Eng.  R.  R.  Cas.  390. 

And  in  Tennesseei  —  In  Louisville  &  N.  R.  Co.  v»  Lahr.  (Tenn.)  6  S.  W. 
Rep.  663,  plaintiff,  a  carpenter,  working  on  a  railroad  trestle,  intending  to 
descend  to  a  lower  bent,  asked  the  foreman  of  his  gang,  who  was  above  him 
on  the  trestle,  if  a  certain  hanging  rope  was  made  fast.  On  answer  that  it 
was,  plaintiff  swung  himself  off ;  and,  the  rope  being  loose,  was  thrown  to  the 
ground,  and  injured.  It  appeared  that  plaintiffs  descent  was  without  orders 
of  the  foreman,  and  might  have  been  made  another  way ;  that  he  did  not  tell 
the  foreman  of  his  intention  to  descend,  and  that  no  duty  rested  on  the  fore- 
man to  see  to  the  means  of  descent.  Held^  that  the  foreman's  negligence 
was  merely  personal,  and  not  as  of  a  vice-principal,  and  that  plaintilE  could 
not  recover  from  the  railroad  company. 

This  case  draws,  or  rather  recognizes,  a  clear  distinction  between  the  mere 
personal  negligence  of  a  superior  fellow-servant  and  his  negligence  in  a  mat- 
ter in  which  he  stands  in  the  place  of  the  master,  who,  under  the  law,  owed  a 
duty  in  that  matter  to  the  servant;  the  court  saying,  "When,  however,  the 
inferior  is  injured  while  executing  a  lawful  command  of  his  superior,  or  where 
the  superior  represents  and  stands  for  the  master,  and  has  a  rieht  to  con- 
trol the  movements  of  the  train  and  of  all  the  employees,  in  all  such  cases  the 
rule  respondeat  superiore  applies  with  reference  to  any  injurj'  resulting  from 
the  official  negligence  of  such  superior.  Railroad  v.  Bowler,  9  Heisk.  866 ; 
Railroad  v,  Collins,  i  Pickle,  227.  The  true  distinction,  we  think,  is  drawn ; 
and  by  it  our  case  may  be  summarized  by  Judge  Cooper,  who  says,  "In  order 
to  charge  the  master,  the  superior  servant  must  so  far  stand  in  the  place  of 
the  master  as  to  be  charged,  in  the  particular  matter,  with  the  performance 
of  a  duty  towards  the  inferior  servant  which,  under  the  law,  the  master  ow^es 
to  such  servant.*'  Railroad  v.  Handman,  13  Lea,  423.  To  the  same  effect  is 
the  rule  as  stated  by  Judge  McFarland,  who  says,  "  The  plaintiff  must  show 
that  his  injury  resulted  from  the  carelessness  or  want  of  skill  of  some  one 
who,  in  the  particular  matter,  stands  in  the  place  of  the  master.''  Railroad  v. 
Wheless,  10  Lea,  748. 

Engineer  and  Traclcmen  are  Fellow-Servants.  —  A  railroad  company-  is  not 
responsible  to  its  section  or  track  men  for  the  negligence  of  the  engineer  or 
brakeman  of  a  train,  they  being  fellow-servants.  Connelly  v,  Minneapolis  £* 
R.  Co.,  (Minn.)  35  N.  W.  Rep.  582.  Citing  Foster  v.  Railway  Co.,  14  Minn. 
360 ;  Brown  v.  Railway,  Co.,  29  Minn.  162 ;  Fraker  v.  Railway  Co.,  32  Minn.  54; 
S.  C.  1 5  Am.  &  Eng.  R.  R.  Cas.  256. 

A  track  repairer  and  an  engineer  of  an  elevated  railroad  company  are 
fellow-servants,  and  for  a  personal  injury  resulting  to  the  former  while  in  the 
course  of  his  employment,  solely  from  the  negligence  of  the  latter  in  running 
his  train  at  too  high  a  rate  of  speed,  the  company  is  not  liable ;  such  negli- 
gence of  the  engineer  being  one  of  the  natural  and  ordinary  risks  incident 
to  the  track  repairer's  employment.  Van  Wickle  v.  Manhattan  R.  Co.,  32 
Fed.  Rep.  278. 

Engineer  and  Switchmen  are  FellowServantt. —  In  an  action  against  arail- 
w.ay  company  for  the  death  of  plaintiffs  intestate,  who  was  an  engineer,  it 
appeared  that  the  death  was  caused  by  the  negligence  of  a  switchman  w^ho 
left  a  switch  open.  Held^  that  the  engineer  and  the  switchman  were  fellow- 
servants.     Naylor  v.  New  York  Cent.  R.  Co.,  33  Fed.  Rep.  801. 

But  Engineer  and  "  Overhauler  "  of  Cars  are  not  Fellow-Servants  in  Virginia* 
—  An  employee  of  a  railroad  company  received  injuries  while  executing  his 
duties  as  "  overhauler "  of  cars,  through  the  negligence  of  the  engineer  of  a 
shifting  engine  employed  by  the  same  company.  lield^  that  the  two  employees 
being  engaged  in  different  departments  were  not  fellow-servants  in  the  sense 
which  would  relieve  the  employer  from  liability  for  an  injury  suffered  by  one 
through  the  negligence  of  the  other.  Richmond  &  V.  R.  Co.  v,  Norment 
(Va.)  4  S.  East  Rep.  21 1. 
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Brakeman  and  Firemen  are  Fellow-Servants.  —  In  an  action  against  a  rail- 
road for  the  death  of  a  fireman  in  a  collision  caused  by  a  misplaced  switch,  it 
appeared  that  a  brakeman  had  properly  placed  the  switch,  and  one  train  had 
passed  jsafely  by  shortly  before  the  collision.  Evidence  for  plaintiff  tended 
to  show  that  this  brakeman  had  proved  careless  and  incompetent  on  other 
occasions,  but  not  on  the  occasion  of  the  collision. .  Plaintiff  did  not  prove 
carelessness  on  the  part  of  anv  one  else,  nor  that  the  switch  could  have  been 
misplaced  by  the  train  whicn  passed.  HekL,  that  the  court  should  have 
charged  the  jury  to  find  for  defendant.  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Faber  (Tex.)  8  S.  W.  Rep.  64. 

And  Brakeman  on  one  Train  and  Employees  on  another  Train.  —  A  brake- 
man  on  one  train  of  a  railroad  company  is  the  fellow-servant  of  the  employees 
in  charge  of  and  operating  another  train  of  the  same  company,  and  cannot 
recover  for  injuries  caused  bv  the  negligence  of  the  employees  operating  such 
other  train.     McMaster  v,  Illinois  Cent.  R.  Co.  (Miss.),  4  So.  Rep.  59. 

But  Brakeman  on  Material-Train  is  not  Fellow-Servant  of  Trackmen.  —  In 
Torians  v.  Richmond  &  A.  R.  Co.  (Va.),  4  S.  East.  Rep.  339,  an  action  to 
recover  damages  against  a  railroad  company  for  the  negligent  killing  of  plain- 
tiff's intestate,  while  in  the  employ  of  such  company  as  brakeman  on  a  mate- 
rial-train, it  was  shown  that  the  immediate  cause  of  intestate's  death  was  the 
rapid  running  of  the  train,  suddenly  accelerated  by  putting  on  additional  steam, 
over  a  track  left  in  an  uneven  and  weakened  condition  by  other  employees  of 
the  defendant  company,  whose  duty  it  was  to  repair  the  track  in  question, 
and  who  failed  to  give  warning  of  the  dangerous  condition  of  the  road.  Held^ 
that  the  negligence  of  such  employee  Was  the  negligence  of  the  company, 
and  that  plamtiffs  intestate  was  not  a  co-employee. 

The  court  said,  "  The  law  of  the  case  is  well  settled.  It  is  laid  down  by 
this  court  in  the  case  of  Moon's  Adm'r  v.  Railroad  Co.,  17  Am.  &  Eng.  R.  R. 
Cas.  531,  and  the  authorities  there  cited,  as  well  as  in  subsequent  decisions  by 
this  court.  It  was  the  duty  of  the  defendant  company,  the  defendant  in  error, 
to  have  and  maintain  good  and  safe  machinery,  structures,  and  roadway.  This 
company's  charter  required  it  to  maintain  a  railway  which  should  be  nrst-class 
in  all  respects.  It  was  its  duty  to  each  of  its  employees  to  use  care  and 
caution  in  the  exercise  of  its  privileges  and  powers,  in  selecting  its  agents 
and  servants,  and  to  use  all  reasonable  precautions,  including  necessary  sig- 
nals to  moving  trains,  essential  to  the  protection  of  the  lives  and  limbs  not 
only  of  employees,  but  to  the  protection  of  all  persons  lawfully  on  its  road. 
The  defendant  company,  by  and  through  the  negligence  of  its  agent,  Herndon,. 
in  failing  to  signal  the  approaching  tram,  and  warn  it  of  the  danger  in  its  path, 
was  guilty  of  culpable  negligence,  which  caused  the  accident  that  resulted  in 
the  death  of  plaintiff's  intestate ;  and  for  that  negligence  and  that  result  the 
company  is  liable  in  damages.  That  negligence  was  the  proximate  cause  of 
the  death  of  plaintiff's  intestate,  who  was  not  the  co-employee  of  Herndon, 
by  whose  negligence  the  accident  was  caused,  in  the  sense  which  relieves  the 
employerfromliability  for  injuries  to  one  servant  by  and  through  the  negligent 
act  or  omission  of  his  fellow-servant." 

Machine  Inspector  and  Employee  in  CarShops  not  Fellow-Servants. — Where 
a  company  employs  a  person  to  inspect,  repair,  and  provide  machinery  for 
others  to  operate  who  are  employed  by  the  same  company  in  its  car-shops,  he 
stands  in  the  place  of  master  to  those  who  operate  such  machinery,  rather 
than  that  of  a  fellow-servant.     Atchison,  T.  &  S.  F.  R.  Co.  v.  McKee,  37  Kan. 

592. 

Nor  are  Expressman  and  Baggageman  on  PassengerTraIn  Fellow-Servants 
with  Employees  of  a  Freight-Train.  —  This  was  decided  in  the  case  of  Central 
Trust  Co.  V,  Wabash,  St.  L.  &  P.  R.  Co.,  34  Fed.  Rep.  616.  Judge  Allen,  after 
citing  and  reviewing  the  cases  of  Priestiy  v.  Fowler,  3  Mees.  &  W.  i ;  Far- 
well  V,  Railway  Corp.,  4  Mete.  (Mass.)  49;  Flike  v.  Railroad  Co.,  53  N.  Y.  549;, 
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Corcoran  v.  Holbrook,  59  N.  Y.  517 ;  RoUine-mill  Co.  v.  Johnson,  114  111.  57; 
Railroad  Co.  v,  Keary,  3  Ohio  St.  201 ;  Railway  Co.  v.  Ross,  112  U.  S.  377 ; 
Hough  V.  Railway  Co.,  100  U.  S.  213 ;  Wharton  on  Negligence,  sect.  232  ^ 
says,  — 

*'  In  the  light  of  these  authorities  the  contention  that  the  deceased  and  the 
conductor  and  en^neer  of  the  freight  train  were  fellow-servants  in  the  sense 
that  would  shield  the  corporation  from  liabilitv  for  their  ^oss  negli£;ence 
must  be  rejected.  The  emploVees  of  the  freignt  train  having  it  in  charge 
represented  the  corporation  at  the  time  of  the  collision  resulting  in  the  death 
of  petitioner's  husband ;  and  their  admitted  negligence  I  hold  to  be  the  negli- 
gence of  the  corporation  to  the  same  extent  as  if  it  were  a  natural  person, 
actually  present,  and  superintending  the  train  when  the  deceased  was  killed.^' 

Tram  Despatcher  and  Engineer  are  not  Fellow-Servants.  —  A  train  de- 
spatcher,  wielding  the  power  and  authority  of  a  railroad  company  in  the  moving 
of  trains,  in  the  changing  of  schedules,  or  the  making  of  new  ones  as  exigen- 
gies  require,  is  not  a  fellow-servant  with  a  train  employee  ;  and  for  his  negli- 
gence, which  is  the  proximate  cause  of  an  injunr  to  such  employee,  ue 
company  is  liable  in  damages.     Lewis  v,  Serfert,  1 10  Pa.  St.  628. 

Justice  Paxton  delivered  the  opinion  of  the  court,  and  said,  — 

"The  distinction  between  general  despatcher,  one  who  has  the  absolute 
control  of  all  the  trains  upon  the  road,  and  the  conductor  or  engineer  of  a 
train  is  manifest.  The  latter  have  the  duty  of  obedience.  Their  business  is 
to  run  their  trains  under  orders  from  the  dispatcher;  and  if  an  employee 
is  injured  as  the  result  of  their  negligence,  the  company  is  not  liable.  They 
are  m  the  same  common  employment,  and  are  laboring  together  to  the  same 
end  under  orders  from  superior  authority. 

"  The  argument  for  the  plaintiff  in  error,  if  carried  to  its  logical  conclusion, 
would  wholly  obliterate  all  distinction  between  railroad  employees  from  the 
president  down,  as  they  may  all  be  said  to  be  in  one  sense  in  the  same 
common  employment,  and  paid  by  the  same  corporation. 

"  While  the  cases  are  not  uniform  upon  this  subject,  the  weight  of  authority 
is  with  the  foregoing  views.  In  addition  to  the  authorities  cited,  we  may 
refer  to  Flike  v.  Boston  &  A.  R.  R.  Co.,  53  N.  Y.  549 ;  Pittsburg,  etc.,  R.  Co. 
V,  Henderson,  5  Am.  &  Eng.  R.  R.  Cas.  529 ;  McKinne  v,  Cal.  South.  R.  R. 
Co.,  21  Am.  &  Eng.  R.  R.  Cas.  539 ;  s.  c,  sub,  nom,  McKune  v,  California 
Southern  R.  R.  Co.,  17  Am.  &  Eng.  R.  R.  Cas.  389;  Phillips  v,  Chicago,  etc., 
R.  Co.,  23  Am.  &  Eng.  R.  R.  Cas.  453  ;  Phillips  v.  Chicago,  etc.,  R.  Co.,  64 
Wis.  475  ;  and  Washburn  v.  Nashville,  etc.,  R.  R.  Co.,  3  Head  (Tenn.),  638. 

**  Against  these  authorities  we  have  only  Robertson  v.  Terre  Haute,  etc., 
R.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  1 75  ;  and  Blessing  v.  St.  Louis,  etc.,  R. 
Co.,  77  Mo.  410 ;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  298. 

"  These  cases,  however,  do  not  sustain  the  broad  principle  contended  for 
them ;  and,  if  they  did,  we  would  not  be  disposed  to  adopt  them  in  the  face  of 
so  much  respectable  authority  the  other  way.  Aside  from  authority,  I  am 
of  opinion  that  the  doctrine  we  have  announced  is  founded  upon  the  better 
reason,  and  is  a  rule  both  valuable  and  necessary  for  the  preservation  of  the 
iives  not  only  of  railroad  employees,  but  of  the  travelling  public  as  well.*' 
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Ayres 

V. 

Richmond  &  Danville  R,  Co. 

{Virginia  Supreme  Court  of  AppealSy  March  29,  1888.) 

Coupling  Cars  with  Projecting  Load. —  Negligence  of  Conductor. — 
Fellow-Servant.  —  The  conductor  of  one  of  defendant's  railroad  trains  ordered 
a  brakeman  to  make  a  coupling  to  a  car  over  the  end  of  which  lumber  pro- 
jected. The  brakeman  knew  the  danger,  but  obeved  the  order,  and  was  caught 
between  the  lumber  and  the  next  car.  The  conductor  saw  the  accident,  and 
signalled  the  engineer  to  '*  Jar  ahead  quickly,''  which  was  done,  causing  the 
brakeman  to  fall;  and  the  coupling  having  been  made,  the  wheels passedover 
him  and  killed  him.  In  an  action  to  recover  for  the  death  of  the  brakeman^ 
keJd,-^ 

1.  That  the  plainti£E  might  recover  upon  a  demurrer  to  the  evidence;  the 
death  having  been  caused  bjr  the  negligence  of  the  conductor,  the  defendant's 
agent,  in  giving  the  signal  without  looking  to  see  if  the  coupling  had  been  made. 

2.  That  the  conductor  was  not  a  fellow-servant  of  the  deceased. 

Error  to  Circuit  Court,  Nelson  County. 

Action  by  Dora  P.  Ayers,  administratrix  of  Ro.  H.  Ayers, 
deceased,  against  Richmond  &  Danville  Railroad  Company,  for 
the  negligent  killing  of  plaintiff's  intestate.  Judgment  was 
entered  for  defendant  upon  demurrer  to  plaintiff's  evidence,  and 
plaintiff  brings  writ  of  error. 

Ro.  Whitehead  and  Fitzpatrick  &  Gordon  for  plaintiff  in  error. 

Charles  M.  Blackford  for  defendant  in  error. 

Lacy,  J. — This  is  a  writ  of  error  to  a  judgment  of  the  Cir- 
cuit Court  of  Nelson  County,  rendered  on  the  sixth  day  of 
April,  1887.  The  action  was  trespass  on  the  case  for 
damages  for  the  killing  of  the  plaintiff's  intestate 
by  the  cars  of  the  defendant  company.  There  was  a  demurrer  to 
the  evidence  by  the  defendant,  in  which  the  court  compelled  the 
plaintiff  to  join.  The  jury  found  for  the  plaintiff,  assessed 
the  damages  at  $10,000,  —  $1,000  to  each  of  the  four  children  of 
the  deceased,  and  the  remainder  to  go  to  the  plaintiff,  the  wife 
of  the  deceased,  subject  to  the  judgment  of  the  court  upon  the 
demurrer  to  the  evidence.  The  judgment  of  the  court  was  for 
the  defendant,  and  the  plaintiff  applied  for  and  obtained  a  writ 
of  error  to  this  court.  The  facts  material  to  be  stated  are  as 
follows :  The  deceased  was  a  brakeman  on  the  defendant  com- 
pany's road  running  from  Danville  to  Alexandria,  which  passes 
through  the  county  of  Nelson.     On  the  day  of  the  killing  of  the 
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deceased,  the  conductor  of  the  defendant  company's  train  of 
freight-cars  took  in,  soon  after  leaving  Danville  going  north,  a 
car  improperly  loaded  with  timber  projecting  over  the  ends  of 
the  car  on  one  side.  This  train  was  cut  at  Lynchburg  and  at 
Lovingston  —  the  place  of  the  accident — at  this  lumber  car, 
where  the  ends  of  the  lumber  projected  so  as  to  make  the  coup- 
ling dangerous  on  one  side.  The  train  was  run  upon  the  siding 
to  clear  the  main  track  for  other  trains,  and  uncoupled  to  clear 
obstruction  from  the  county  highway.  The  conductor  of  the 
train  at  Lovingston  ordered  the  deceased,  who  was  the  middle 
brakeman,  to  couple  up,  and  he  went  into  the*  depot.  The  brake- 
man  was  alone,  and  had  to  give  the  signals  to  back  the  train 
together,  and  then  couple.  To  do  this  he  had  to  be  on  the  side 
of  the  car  where  it  was  most  dangerous  from  the  projecting  tim- 
ber, so  as  to  give  the  signals,  as  the  train  was  curved  round  that 
way,  and  the  engineer  sat  on  that  —  the  right  —  side.  In  doing 
this,  deceased  got  wedged  fast  between  the  ends  of  the  timber 
and  the  end  of  the  car  it  was  backed  against,  so  that  he  could 
not  extricate  himself,  and  cried  out,  as  did  others,  for  help.  The 
conductor  coming  out  of  the  depot,  hearing  his  cries  and  seeing 
his  situation,  crossed  to  the  same  side  to  give  the  signal  to  the 
engineer,  when,  without  going  to  the  brakeman  wedged  between 
the  timber  and  the  car,  or  waiting  to  see  whether  the  coupling 
had  been  made  or  not,  hastily  signalled  the  engine-man  to  "jar 
ahead  quick."  The  engine-man  moved  quickly  forward  ;  and,  as 
soon  as  the  "slack"  had  been  taktn  up,  the  imprisoned  brake- 
man  was  liberated,  and  dropped  to  the  ground,  or  was  jerked 
down  by  the  car ;  and,  the  coupling  having  been  made,  the  whole 
train  moved  rapidly  forward,  and  the  wheels  mashed  deceased's 
leg  from  his  body,  breaking  the  pubic  bone  and  crushing  the 
pelvis,  and  deceased  died  in  about  an  hour,  from  the  shock. 
One  witness  testified  that  he  saw  deceased  make  the  coupling,* 
"  and  he  had  his  back  to  the  piece  of  timber  which  was  on  the 
flat-car  and  projected  over.  I  heard  him  call  for  some  one  when 
he  got  squeezed,  and  I  ran  to  him,  and  tried  to  catch  him.  Just 
as  I  got  there  he  fell  between  the  cars.  He  fell  just  as  the  train 
started,  and  the  wheel  ran  on  his  right  leg." 

The  first  question  which  we  will  consider  is  as  to  the  action 
of  the  court  in  rendering  judgment  for  the  defendant  company 

on  the  demurrer  to  the  evidence.  It  is  well  settled 
KegUsrenee  of  that  the  right  of  the  plaintiff  to  recover  damages  in 
Ind  «ie  COB-  ^^^^  action  is  dependent  upon  the  question  whether 
doctor.  the  defendant  company  was  guilty  of  negligence.  .  If 

the  injury  was  occasioned  solely  by  the  negligence 
of  the  defendant  company,  there  can  be  no  doubt  of  the  plaintiff's 
right  to  recover  damages  for  the  killing  of  her  husband.     But  if 
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there  was  negligence  on  the  part  of  the  deceased  which  con- 
tributed to  the  injury,  the  law  will  not  undertake  to  apportion 
the  fault.  There  can  be  no  recovery  for  an  injury  caused  by  the 
mutual  fault  of  both  parties.  The  mere  negligence  of  the  de- 
ceased, however,  would  not  disentitle  his  administratrix  to  recover, 
unless  it  were  such  that,  but  for  that  negligence,  the  misfortune 
would  not  have  happened;  nor  if  the  defendant  might,  by  the 
exercise  of  care  on  its  part,  have  avoided  the  consequences  of 
the  plaintiff's  negligence.  Railroad  Co.  v.  Lee,  S  S.  East.  Rep. 
579,  and  cases  cited.  These  principles  have  been  long  well 
settled,  and  are  thoroughly  understood  by  the  profession  ;  and 
this  case  furnishes  to  an  uncommon  degree  a  complete  illustra- 
tion of  each  branch  of  these  principles.  First,  The  defendant 
company  was  undeniably  guilty  of  negligence  in  taking  into  this 
train  this  improperly  loaded  car ;  and  while  it  is  true  that,  when 
a  servant  enters  upon  an  employment,  he  accepts  the  service 
subject  to  the  risks  incident  to  it,  it  is  no  less  true  that  it  is  the 
duty  of  the  company  to  exercise  care  to  provide  and  maintain 
safe,  sound,  and  suitable  machinery,  roadway,  structures,  and 
instrumentalities  ;  and  it  must  not  expose  its  employees  to  risks 
beyond  those  which  are  incident  to  the  employment,  and  were 
in  contemplation  at  the  time  of  the  contract  of  service ;  and  the 
employee  has  a  right  to  presume  these  duties  have  been  performed. 
In  this  case  the  dangerous  car  should  not  have  been  taken  into 
the  train  until  it  had  been  properly  loaded,  and  divested  of  unne- 
cessary and  unusual  danger  to  life  and  limb.  And  after  it  had 
been  thus  improperly  admitted  and  negligently  coupled  in  the 
train,  it  was  negligence  to  direct  this  brakeman  to  signal  and 
couple,  when  both  could  only  be  performed  on  the  side  of  the 
greatest  danger.  Secondly,  The  negligence  of  the  company  being 
clear  and  undeniable,  it  is  urged  that,  as  this  brakeman  knew  of 
the  dangerous  character  of  this  car,  and  the  special  danger  on 
the  right  side,  he  should  have  declined  the  service  when  specially 
so  ordered  by  the  company's  agent  to  signal  and  couple  on  this 
side.  And  this  may  be  conceded  under  the  authority  of  the 
case  of  Darracutts  v.  Railroad  Co.,  31  Am.  &  Eng.  R.  R.  Cas. 
157,  and  the  cases  cited.  Yet,  in  the  third  place,  the  fact  is, 
that  this  dangerous  duty  was  performed,  the  train  coupled,  and 
his  life  was  not  yet  forfeited  by  this  act.  But  by  the  negligence 
of  the  company,  and  his  co-operating  negligence  contributing  to 
the  accident,  he  was  caught  and  squeezed  tight  between  the 
timber  and  the  car  ;  and  then  his  negligence  and  his  danger  be- 
came known  to  the  defendant.  And  the  defendant,  then  having 
become  aware  of  the  danger  and  the  negligence  of  both  company 
and  employee,  by  the  exercise  of  care  on  his  part  might  have 
avoided  the  consequences  of  the  deceased's  negligence  by  un- 
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coupling  the  train  which  was  squeezing  the  deceased,  and  sig- 
naling to  the  engine-man  to  move  up.  But  without  going  to  see 
whether  the  coupling  had  been  made,  which  indeed  was  right 
under  -his  eyes,  and  without  looking,  the  conductor  hastily,  hur- 
riedly, incautiously,  negligently,  signaled  the  engine-man  to  go 
forward  quick  ;  and  he  went  forward  so  quickly  and  rapidly  that 
the  witness,  McNalty,  who  had  run  up  for  the  purpose,  and  was 
close  to  the  unfortunate  man,  was  not  able  to  snatch  him  out 
of  the  way  of  the  train,  which  quickly  crushed  him  to  death  as 
he  lay  upon  the  ground.  And  the  evidence  shows  that  he  was 
only  slightly,  if  indeed  at  all,  hurt,  until  he  was  jerked  down  by 
the  impetus  of  the  cars,  which  properly  ought  not  to  have  moved 
at  all  until  he  was  taken  from  under  the  wheels.  As  deceased 
came  to  his  death  solely  by  this  negligent  conduct  of  the  com- 
pany's agent,  the  case  is  clearly  with  the  plaintiff  on  the  demur- 
rer to  the  evidence,  and  the  Circuit  Court  erred  xti  holding 
otherwise  (Dun  v.  Railroad,  J%  Va.  645  ;  s.  c,  16  Am.  &  Eng. 
R.  R.  Cas.  363 ;  Railroad  v.  White,  S  S.  East  Rep.  573,  and 
cases  cited) ;  for  the  company  is  clearly  bound  by  the  acts  of  the 
conductor  in  this  case,  who  could  not,  upon  well-settled  prin- 
ciples, have  been  held  the  fellow-servant  of  deceased  (Moon  v. 
Railroad,  78  Va.  745  ;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  531,  and 
cases  cited;  Railroad  v,  Ross,  112  U.  S.  377,  17  Am.  &  Eng. 
R.  R.  Cas.  IS). 

The  judgment  of  the  Circuit  Court  of  Nelson  County  will  be 
reversed  and  annulled,  and  such  judgment  rendered  here  as  the 
said  Circuit  Court  ought  to  have  rendered. 

Who  is  Fellow-Servant  with  Conductor.  —  See  Chicago,  etc.,  R.  Co.  v, 
Lundstrum,  and  note,  21  Am.  &  Eng.  R.  R.  Cas.  528-534;  Cassidy  v,  Maine, 
etc.,  R.  Co.,  17  lb.  519;  Rodman  v.  Michigan  Central  R.  Co.,  17  lb.  521;. 
Pease  v,  Chicago,  etc.,  R.  Co.,  17  lb.  527;  Colorado  Central  R.  Co.  v,  'Mar- 
tin, 17  lb.  592;  Chicago,  etc.,  R.  Co.,  v,  Ross,  17  lb.  509;  Moon  v,  Richmond, 
etc.,  R.  Co.,  17  lb.  531 ;  Rowland  v.  Milwaukee,  etc.,  R.  Co.,  lb.  578;  Smith 
V,  Potter,  2  lb.  140;  Ross  v.  Chicago,  etc.,  R.  Co.,  2  lb.  640;  McLeod  v. 
Ginther,  8  lb.  162. 

For  Late  Cases  as  to  who  are  Fellow -Servants  generally!  —  See  Criswell 
V.  Pittsburg,  etc.,  R.  Co.,  ante^  p.  232. 

Injuries  to  Employees  engaged  in  Coupling  Cars.  —  See  Darracutts  v, 
Chesapealce  &  O.  R.  Co.,  and  note,  31  Am.  &  Eng.  R.  R.  Cas.,  157-162. 

Contributory  Negligence  of  Brakeman  uncoupling  Stationary  Cars  when 
he  is  Aware  of  Approaching  Train.  —  Chesapeake  &  O.  R.  Co.  v,  Lee  (Va.), 
5  S.  East.  Rep.  579,  was  an  action  against  a  railroad  company  by  an  employee 
injured  while  uncoupling  a  car  from  some  stationary  cars,  by  the  running  of  a 
coal  train  and  pier-engine  into  such  cars.  There  was  evidence  that,  when  plain- 
tiff went  in  between  such  cars,  he  saw  such  engine  stalled  on  the  up  ^de, 
and  that  there  was  at  that  time  only  about  twenty  feet  between  such  stationary 
cars  and  the  train ;  that  plaintiff  was  delayed  in  his  work  by  a  tieht  coupling* 
pin ;  that  the  train  'gave  no  waminc^  by  oell  or  whistle ;  that  the  escape  of 
steam,  as  the  engine  climbed  the  grade,  could  be  heard  a  long  distance.   Heldp, 
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that  plaintiff's  negligence  was  the  proximate  cause  of  his  injury,  and  he  could 
not  recover. 

The  court  said,  "  The  iad  that  the  engine  had  a  loud  exhaust,  which  grew 
louder  as  it  climbed  the  grade  with  its  burden  of  loaded  cars,  was  held  to  be 
signal  enough  of  its  approach ;  as  it  could  be  distinctly  heard  for  half  a  mile. 
And  the  evidence  in  this  case  shows  that  it  did  attract  the  attention  of  the 
plaintifE  when  within  forty  feet  of  him  with  the  end  of  the  train  it  was  pushing, 
and  the  train  coming  up  was  within  fifteen  or  twenty  feet  of  the  standing  cars 
when  the  plainti£E  went  in  among  them  of  his  own  motion  to  uncouple  one  of 
them  from  the  rest  It  was  an  act  of  negligence  for  the  plaintiff  to  go  in  to 
uncouple  these  cars,  with  an  approaching  heavily  loaded  train  close  at  hand. 
A  moment's  delay  would  have  saved  him  from  the  injury,  and  without  this 
indiscreet  act  on  his  part  the  injury  would  not  have  happened.  He  not  only 
ought  to  have  known  that  the  engine,  with  its  immense  load,  was  coming  up 
to  the  standing  cars,  but  he  did  undeniably  know  it ;  for  it  was  just  what  it  was 
and  had  been  doing,  all  day  long,  every  day  since  he  had  been  in  that  service. 
If  his  judgment  was,  that  he  could  uncouple  and  get  out  in  time,  when  he 
found  he  had  a  tight  pin  to  deal  with,  and  had  to  stop  to  knock  it  up  and  out, 
he  should  have  provided  for  his  safety  bv  stepping  out  from  between  the  cars, 
or  in  some  other  way.  He  cannot  complain  of  the  companv,  because  its  agent 
did  his  duty  as  he  was  accustomed  to,  and  in  duty  bouna  to  do  it.  In  this 
case  the  company,  the  plaintiff  in  error,  appears  to  be  entirely  without  fault 
in  the  matter ;  and  there  is  no  just  ground  upon  which  the  finding  of  the  jury 
could  be  sustained."^ 

Inexperienced  Brakeman  killed  while  coupling  Cars,  owing  to  Negligence 
of  the  Conductor,  can  recover  in  Virginia.  —  In  Johnson  v.  Richmond  &  A. 
R.  Co.  (Va.),  5  S.  East.  Rep.  707,  it  was  held  that  where  the  evidence  shows 
that,  while  the  brakeman,  who  was  a  minor,  and  upon  his  first  trip,  was  coup- 
ling freight-cars  by  order  of  the  conductor,  the  conductor  was  so  situated  and 
so  far  away  that  he  could  not  see  the  opening  between  the  cars,  nor  the  brake- 
man,  so  as  to  give  the  proper  signals  tp  slow  up,  and  that  the  brakeman  was 
killed  by  the  cars  coming  together  with  great  force,  negligence  is  proved  on 
the  part  of  the  conductor,  for  whiph  the  company  is  liable. 

The  court  said,  "  The  facts  proved  by  the  evidence  demurred  to  in  this 
case  not  only  justified  the  jury  in  drawing  the  inference  of  negligence,  but 
they  offered  proof  conclusive  01  negligence  and  recklessness  on  the  part  of 
the  conductor  of  defendant's  train,  who  was  the  agent  of  the  company ;  for 
whose  negligence  the  company  is  liable  for  any  injury  incurred  bvan  employee, 
without  his  own  fault,  in  the  discharge  of  his  duty  under  the  orders  of  the  con- 
ductor of  the  train.  See  Moon's  Adm'r  v.  Railroad  .Co.,  78  Va,  745 ;  s.  c,  1 7 
Am.  &  Eng.  R.  R.  Cas.  531  ;  Railroad  Co.  v.  Ross,  decided  in  the  Supreme 
Court  of  the  United  States,  Dec.  8,  1884,  and  reported  in  17  Am.  &  Eng.  R.  R. 
Cas.  501 ;  and  the  opinion  of  this  court,  delivered  this  day  by  Lacy,  J.,  in  the 
case  of  Ayers  v.  Railroad  Co.,  5  S.  East.  Rep.  582." 

Injury  to  Brakeman  knowingly  attempting  to  Couple  a  Broken  Car.  — 
Where  a  brakeman  knows  that  it  is  unsafe  to  couple  a  broken  car  in  the  ordi- 
nary manner,  and  yet  persists  in  doing  so,  and  is  killed,  his  representatives 
cannot  recover  against  the  railroad  company  operating  the  car.  Barkdall  v. 
Pennsylvania.  R.  Co.  (Penn.),  1 1  Cent  Rep.  707. 

33  A.  &  £.  R.  Cas.— 18. 
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Cole 
Chicago  &  North-Western  R.  Co. 

{Wisconsin  Supreme  Court,  Feb.  28,  1888.) 

Liability  of  Company  for  Injury  to  Bridge  Builder  engaged  in  coupling  Cars. 

—  The  foreman  of  a  gang  of  bridge-builders,  an  intelligent  adult,  who  con- 
sents to  a  direction  to  take  an  engine  and  his  men,  and  do  some  switching,  and 
makes  no  objection  on  account  of  his  want  of  experience,  cannot  recover  for 
an  injury  received  while  coupling  cars,  which  he  was  not  personally  directed 
to  do,  owing  to  a  defective  coupling  appliance  on  the  engine,  not  shown  to 
have  been  known  to  the  company.  No  negligence  of  tne  employer  can  be 
predicated  upon  such  a  state  of  facts  alone.  ^ 

Appeal  from  Circuit  Court,  Fond  du  Lac  County ;  N.  ^. 
GiLSON,  Judge. 

Action  by  Silas  Cole  against  the  Chicago  &  Northwestern 
Railway  Company,  for  injuries  received  while  in  their  employ. 
Judgment  for  the  plaintifif  for  $2,750.     Defendant  appeals. 

yenkinSy  Winkler,  &  Smith  for  appellant. 

Sutherland  &  Sutherland  for  respondent. 

Taylor,  J.  —  This  action  was  brought  by  the  respondent 
against  the  appellant  company,  to  recover  damages  for  an  injury 
^^  sustained  by  him  while  in  the  employ  of  said  com- 
pany. The  material  allegations  of  the  complaint, 
which  were  put  in  issue,  are  as  follows ;  viz.,  "  That  the  plaintiff, 
on  the  twenty-fifth  day  of  November,  1 880,  at  the  time  of  the 
grievances  hereinafter  mentioned,  was,  and  prior  thereto  had 
been,  in  the  employment  of  the  defendant  as  foreman  in  charge 
of  a  gang  or  crew  of  men  constructing  and  building  bridges  and 
buildings  for  said  defendant  railway  company  along  its  lines  on 
what  was  known  as  the  'Wisconsin  Division*  of  said  railway, 
and  was  then  at  work  along  the  line  of  what  was  known  as  the 
'  Sheboygan  and  Western  Division '  of  said  company's  lines. 
That  on  said  day  said  plaintiff  was  engaged  in  the  employment 
aforesaid,  near  Peeble  station,  just  out  of  the  city  of  Fond  du 
Lac,  Wisconsin,  upon  said  road,  and  while  so  engaged  he  came 
into  the  city  of  Fond  du  Lac  with  the  engine  hereinafter  men- 
tioned, and  then  received  a  telegraph  despatch  or  request  from 
C.  X.  Smith,  who  was  then  train-master  and  acting  as  superin- 
tendent of  said  Sheboygan  and  Western  Division  of  the  defend- 
ant's  road,  and  had  due  authority  in  the  premises,  which  despatch 
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requested  the  plaintiff  to  switch  certain  of  said  company's  cars, 
and  do  certain  switch-work,  at  the  depot  of  said  Sheboygan  and 
Western  Division  in  said  city  of  Fond  du  Lac.     That  the  per- 
formance of  such  work  was  no  part  of  the  plaintiff's  employment 
above  set  forth,  and  was  not  contemplated  in .  or  by  the  contract 
made  between  plaintiff  and  defendant  pursuant  to  which  plain- 
tiff was  employed.     That,  in  obedience  to  said  request  of  said 
superintendent,  the  plaintiff,  in  order  to  do  the  said  switching, 
was  compelled  to  couple  a  certain  car  to  the  said  locomotive 
engine   hereinafter  mentioned.     That   in   performance   of   said 
work  the  said  plaintiff  was  unversed  and  inexperienced,  which 
fact  was  well  known  to  the  train-master  and  acting  superintend- 
ent and  said  defendant.    That,  while  the  plaintiff  was  so  engaged, 
the  engine  or  locomotive  was  managed  by  the  engineer  then  in 
charge  of  said  engine,  and  employed  by  the  defendant  for  that 
work,  carelessly  and  with  great  negligence,  as  this  plaintiff  has 
been  informed  and  verily  believes,  so  that,  when  plaintiff  sig- 
nalled said  engineer  to  start  said  engine  forward,  it  was,  on  the 
contrary,  backed  with  great  force  against  this  plaintiff.     That  it 
was  the  duty  of  the  defendant  company  to  provide  a  good,  care- 
ful, and  skilful  engineer,  and  to  provide  a  good,  safe,  and  secure 
locomotive  engine,  with  good,  safe,  and  secure  machinery,  appli- 
ances, and  apparatus ;  but  said  defendant  did,  in  fact,  furnish  a 
careless  and  unskilful  engineer,  as  the  defendant  well  knew,  and 
did  furnish  a  locomotive  to  convey  the  materials  and  perform 
other  work  for  the  gang  of  men  aforesaid  in  building  bridges, 
buildings,  as   above  alleged,  and  in  doing  the  said   switching 
aforesaid,  which  was,  as  the  plaintiff   has   been  informed,  and 
verily    believes,    about    twenty-five    years    old ;    had    become 
so   worn,   broken,   and   decayed   as   to   become    unfit    for  any 
service   upon   said   road ;   which   defective  condition  was  then, 
and  for  a   long  time   prior   thereto  had   been,   known   by  the 
defendant   company.     That   safd   engine  was   a  passenger  en- 
gine,  and   had   no   coupling   appliances   fit   to   couple  on   any 
car  except  a  passenger-car.      That  the  coupling  apparatus  on 
said   engine   was   of    an   old   pattern,   and   of    an   unsafe   and 
dangerous  character,  while  on  other  engines  then  used  by  defend- 
ant a  newer  and  safer  appliance  was  in  general  use.     That  at  the 
time  of  the  accident  hereinafter  mentioned  one  of  the  long  bolts 
which  held  the  draw-castings  on  the  rear  of  the  tender  of  said 
engine,  at  the  place  of  coupling,  was  projecting  about  two  inches 
beyond  the  plate,  either  from  having  been  broken  or  having  been 
drawn  out  through  the  rotted  wood ;  whereas  it  should  not  have 
projected  at  all  beyond  the  face  of  the  casting.     That  plaintiff, 
iT^thout  carelessness,  negligence  on  his  part,  or  knowledge  of  said 
proj  ecting  bolt,  attempted  to  make  the  said  coupling  between  the 
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said  tender  and  a  caboose  car,  in  accordance  with  the  said  request 
of  said  acting  superintendent ;  and  when  said  engine  and  tender 
came  back  upon  him,  as  above  alleged^  he  endeavored  to  with- 
draw his  hand,  but  by  reason  of  the  said  defects  the  same  was 
caught  and  held  fast  by  the  said  projecting  end  of  said  bolt ;  his 
right  wrist  was  pierced  by  said  bolt,  and  was  seriously  lacerated, 
bruised,  and  injured,  so  that  the  same  has  consequently  become 
and  is  permanently  stiffened  and  disabled ;  and  at  the  same  time 
the  plaintiff's  right  hand  was  wounded  and  bruised,  and  the  second 
finger  of  said  hand  was  so  crushed  and  cut  that  it  had  to  be  at 
once  amputated."  Upon  the  trial  in  the  Circuit  Court,  the  re- 
spondent had  a  verdict  for  $2,750  damages  ;  upon  which  verdict 
judgment  was  entered  in  his  favor.  From  said  judgment  the 
railway  company  appeals  to  this  court.  On  the  trial  the  jury 
rendered  a  special  verdict  as  follows  :  "  (i)  Was  the  injury  to  the 
plaintiff  caused  by  catching  his  glove  on  the  rod  from  which  the 
jam-nut  was  gone,  which  thereby  prevented  him  from  withdraw- 
ing his  hand  in  time  to  have  escaped  injury.^  Answer.  Yes. 
(2)  WouM  the  plaintiff  have  withdrawn  his  hand  in  time  to  have 
avoided  the  accident  if  his  glove  had  not  caught  on  the  rod  i  A. 
Yes.  (3)  Had  there  been  any  change  in  the  original  position  or 
condition  of  the  rod,  except  that  the  jam-nut  was  off  ?  If  you 
answer  yes,  then  state  what  the  change  was.  A,  No.  (4)  Did  the 
jam-nut  come  off  from  the  rod  at  the  time  of  switching  out 
the  coal-cars  on  the  day  the  plaintiff  was  injured  ?  A.  We  believe 
not.  (s)  How  long  had  the  nut  been  off  from  the  rod  in  ques- 
tion }  A.  We  do  not  know ;  no  evidence  to  show.  (6)  Had 
the  nut  been  off  from  the  rod  for  such  a  length  of  time  before  the 
accident  that  the  defendant,  in  the  exercise  of  ordinary  care  in 
the  inspection  of  engines  and  appliances,  could  have  discovered 
it,  and  put  on  a  new  nut  ?  A.  We  do  not  know ;  no  evidence 
to  show.  (7)  Did  the  plaintiff  see  or  know  the  condition  of  the 
rod  at  the  time  he  attempted  to  make  the  coupling.^  A.  No. 
(8)  Could  the  plaintiff,  by  the  exercise  of  ordinary  care,  have 
seen  the  rod,  and  avoided  catching  his  glove  in  it  ?  A,  No.  (9) 
Did  the  plaintiff  use  and  exercise  ordinary  care  in  attempting  to 
couple  the  engine  and  car  at  the  time  he  was  injured  ?  A,  Yes. 
(10)  Did  the  rod,  in  the  condition  it  was,  materially  increase  the 
danger  of  making  the  coupling.^  A.  Yes.  (11)  Did  the  plain- 
tiff, immediately  before  he  went  between  the  car  and  tender  to- 
make  the  coupling  at  the  time  his  hand  was  caught  and  injured, 
signal  the  fireman  to  back  up  ?  A,  No.  (12)  Did  the  plaintiff, 
immediately  before  he  went  between  the  tender  and  car,  signal 
the  fireman  to  start  up,  and  did  the  engine  start  up,  and  then 
without  further  signal  back  up,  and  injure  the  plaintiff's  hand  ? 
A.  Yes.     (13)  Did  the  engine  back  up  without  any  signals. 
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from  the  plaintiff ,  either  to  go  ahead  or  back  up?  A,  Yes. 
(14)  Was  the  engine  backed  up  against  the  car  with  ordinary  care 
and  prudence  by  those  servants  of  the  defendant  in  charge  of 
it?  A.  No.  (15)  Was  it  necessary,  in  order  to  shove  the  car 
back  to  the  place  where  it  was  desired  to  be  left,  that  the 
coupling  should  be  made  ?  A,  No.  (16)  Did  the  plaintiff  have 
sufficient  knowledge,  experience,  and  intelligence  to  comprehend 
and  understand  the  dangers  incident  to  the  employment  of 
coupling  engines  with  a  Miller  engine-coupler  to  cars  ?  A,  No. 
(17)  If  the  court  shall  be  of  the  opinion  that  the  plaintiff  is 
•entitled  to  recover,  at  what  sum  do  you  assess  his  damages  ? 
A.  Two  thousand  seven  hundred  and  fifty  dollars  ($2,750)." 

At  the  close  of  the  evidence,  the  defendant  moved  the  court 
to  direct  a  verdict  in  its  favor,  which  motion  was  denied,  and 
exception  duly  taken;  and  on  the  rendition  of  the  verdict  the 
-defendant  moved  for  judgment  upon  the  special  ver- 
dict, which  was  also  denied,  and  exception  taken.  ^j^^JJ^**** 
Various  other  exceptions  were  taken  by  the  defend-  nuuinTerdiet. 
ant  upon  the  trial,  which  need  not  here  be  stated  or 
considered.  Upon  the  argument  of  the  appeal  in  this  court,  it 
was  not  deemed  by  the  learned  counsel  for  the  respondent  that 
there  was  sufficient  evidence  in  the  case  to  sustain  a  verdict  in 
favor  of  the  respondent  on  the  ground  that  the  defendant  was 
guilty  of  negligence  in  furnishing  him  unsuitable  or  unsafe  ma- 
chinery for  doing  his  work,  or  that  the  company  was  guilty  of 
negligence  in  employing  a  careless  or  incompetent  engineer  for 
managing  the  engine  which  was  used  in  the  performance  of  the 
work  in  which  he  was  engaged  when  the  injury  was  sustained  by 
him.  As  to  the  competency  of  the  engineer  in  charge  of  the 
locomotive,  no  evidence  was  given,  or,  if  given,  no  claim  was 
made,  that  he  was  incompetent.  As  to  the  dangerous  and  unsafe 
condition  of  the  engine  and  tender  used  in  doing  the  switching 
of  the  cars  to  be  switched,  some  evidence  was  given ;  but  it  is 
not  claimed  by  the  learned  counsel  for  the  respondent,  that,  on 
the  findings  of  the  jury  upon  that  question,  the  plaintiff  would  be 
entitled  to  recover  upon  that  ground  alone.  By  an  examination 
of  the  answers  of  the  first  eight  questions  submitted  to  the  jury 
as  a  part  of  the  special  verdict,  it  is  very  clear  that  the  defect  in 
the  tender  which,  it  is  claimed,  is  the  proximate  cause  of  the  in- 
jury, was  not  shown  to  have  been  known  to  the  defendant,  nor 
that  it  was  of  such  long  standing  that,  in  the  exercise  of  ordinary 
care  in  that  respect,  the  company  ought  to  have  known  of  such 
defect.  The  only  ground  for  sustaining  the  verdict  in  favor  of 
the  plaintiff  relied  upon  by  the  learned  counsel  for  the  respond- 
ent is,  that,  at  the  time  the  plaintiff  was  directed  to  do  this 
switching  by  the  company,  he  was  not  employed  by  the  company 
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to  do  such  work ;  that  the  work  of  switching  in  the  yard  of  the 
defendant  was  dangerous  work,  and  that  the  plaintiff  was  not  ac- 
customed to  do  such  work,  nor  was  he  acquainted  with  the  dangers 
incident  thereto ;  and  that  in  such  case  the  defendant  is  liable  for 
the  injury  if  the  injury  was  caused  by  the  negligence  of  the 
engineer  in  charge  of  the  engine,  or  by  a  defect  in  the  machin- 
ery, whether  such  defect  was  known  to  the  defendant  company 
or  not.  If  this  rule  be  as  claimed  by  the  learned  counsel  for  the 
respondent,  the  findings  of  the  special  verdict  are  perhaps 
sufficient  to  sustain  the  verdict  when  aided  by  the  undisputed 
evidence  in  the  case.  By  an  examination  of  the  findings  from  the 
ninth  to  the  sixteenth,  inclusive,  it  will  be  seen  that  there  is  no 
finding  that  the  defendant  company  directed  the  plaintiff  to  do 
this  work  of  switching,  nor  that  such  work  was  not  such  as  the 
plaintiff  had  been  employed  to  do.  These  two  points  are 
probably  supplied  by  evidence  which  is  not  controverted  by  the 

defendant,  and  so  the  verdict  may  be  aided  to  that 
thowVto****  extent.  If  it  be  necessary,  in  order  to  entitle  the 
entitle  plaintiff   to  recover  in  this  action,  to  show  affirma- 

pUiBtiff  to  tively  that  switching  cars  in  the  yard  of  the  company 
recoTer.  j^  j^^j.^  dangerous  employment  than  the  employment 

which  the  plaintiff  had  contracted  with  the  defendant  to  perform, 
then  the  verdict  would  be  insufficient  for  want  of  any  such 
finding,  or  if  it  be  necessary  for  him  to  show  that  the  company 
knew  that  such  employment  was  more  dangerous  than  the 
ordinary  employment  of  the  plaintiff,  then  the  special  verdict 
would  be  imperfect  in  that  respect  also.  The  findings  upon  this 
part  of  the  case  simply. show  that  the  plaintiff  used  ordinary 
care  on  his  part,  and  that  the  injury  was  either  the  result  of  the 
negligence  of  the  ejigineer  or  the  defect  in  the  tender,  and  that 
the  plaintiff  had  not  sufficient  experience  and  intelligence  to 
understand  and  comprehend  the  danger  incident  to  the  employ- 
ment of  coupling  engines  with  a  Miller  engine-coupler  to  cars. 

The  theory  of  the  learned  counsel  for  the  plaintiff  is,  that  where 
the  master  directs  his  employee  temporarily  to  perform  work  not 

contemplated  by  his  contract   of   employment,  and 
contentions.       ^^^^  work  is   of  a  dangerous   character,  —  whether 

more  dangerous  than  his  general  employment  or  not 
is  immaterial,  —  the  master  becomes  liable  to  protect  him  while 
so  employed  against  the  carelessness  of  his  employees,  and  also 
against  any  injury  he  may  receive  on  account  of  defective  machin- 
ery, whether  the  company  have  any  previous  knowledge  of  the 
defect  or  not.  He  claims  that  the  basis  of  recovery  in  such  case 
lies  in  the  fact  that  the  master  directs  the  employee  to  perform 
a  work  outside  of  his  usual  employment,  which  is  in  its  nature  a 
dangerous   employment ;  and   that   the   mere  direction   of    the 
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master  to  perform  such  temporary  and  dangerous  work  is  negli- 
gence on  the  part  of  the  master  suflBcient  to  sustain  the  action 
of  the  employee  so  injured  in  the  performance  of  such  work 
while  he  is  using  ordinary  care  on  his  part.  Stating  it  in  a  little 
different  form,  the  learned  counsel  says  that  the  ordinary  rule, 
that  the  employee  assumes  the  dangers  incident  to  his  em- 
ployment, is  not  to  be  applied  to  the  case  where  the  employee,  at 
the  direction  of  the  master,  does  work,  temporarily,  outside  of 
his  contract  of  employment.  In  order  to  sustain  the  judgment 
in  favor  of  the  plaintiff  in  this  case,  we  think  it  will  be  necessary 
to  adopt  the  rule  as  stated  by  the  learned  counsel  to  its  full  ex- 
tent, because  the  questions  as  to  whether  the  temporary  employ- 
ment was  more  or  less  dangerous  than  the  ordinary  employment 
of  the  plaintiff,  or  whether  the  defendant  was  guilty  of  negli- 
gence in  directing  the  plaintiff  to  do  the  work  in  the  doing  of 
which  he  was  injured,  was  not  submitted  to  the  jury.  The  neg- 
ligence of  the  defendant,  upon  which  the  action  must  be  sus- 
tained, if  sustained  at  all,  consists  in  his  directing  the  plaintiff 
to  do  the  work ;  and  under  that  rule  the  question  as  to  the  knowl- 
edge of  the  employee  of  the  dangers  incident  to  the  work  to  be 
done,  or  his  want  of  knowledge,  would  be  wholly  immaterial. 
We  are  very  clear  that  the  broad  rule  contended  for 
by  the  learned  counsel  for  the  respondent  is  not  sus-  ®*"®  ■•* 
tained  by  the  authorities,  nor  by  the  general  rules  of  authoritiesf 
law  which  define  the  relations  of  the  employer  and 
employee.  Some  of  the  cases  cited  by  the  learned  counsel 
for  the  respondent  may  have  some  general  statements  in  the 
opinions  which  give  some  countenance  to  the  rule  as  stated 
by  counsel ;  but  when  the  facts  of  each  case  are  considered, 
it  will,  we  think,  be  found  that  no  such  broad  rule  was 
ever  intended  to  be  sanctioned  by  any  of  the  courts.  Whether  the 
employer  is  guilty  of  negligence  such  as  will  entitle  his  employee 
to  recover  for  an  injury  sustained  while  doing  a  tem- 
porary work  outside  of  his  contract  of  employment,  JJie.**"*** 
when  such  injury  is  the  result  of  the  negligence  of  a 
co-employee,  or  of  a  defect  of  machinery  not  known  to  the 
employer,  or  other  cause,  is  in  every  case  a  question  of  fact,  to 
be  determined  by  all  the  circumstances  of  the  case,  and  cannot  be 
predicated  simply  on  the  fact  that  he  directed  his  employee  to 
do  the  work.  In  order  to  make  the  employer  responsible  for  an 
injury  to  his  employee  while  in  his  employ,  the  evidence  must  in 
every  case  show  that  the  employer  has  neglected  some  duty 
which  he  owes  to  the  employee  ;  and  no  case  can,  we  think,  be 
found  where  it  has  been  held  that  the  mere  fact  that  the  employer 
requested  his  employee  to  perform  a  temporary  work,  outside  of 
his  ordinary  employment,  was  a  violation  of  any  duty  which  he 
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owes  to  his  employee.  Whether  it  be  a  violation  of  such  duty 
depends  always  upon  the  surrounding  circumstances.  If  the 
particular  work  ordered  to  be  done  is  of  a  dangerous  character, 
and  one  which  requires  peculiar  skill  in  its  performance,  and  the 
person  directed  to  perform  such  work  has  not  the  requisite 
knowledge  or  skill  for  doing  the  work  with  safety,  and  such  want 
of  skill  or  knowledge  is  known,  or  might  be  reasonably  supposed 
to  be  known,  to  the  employer,  in  that  case  the  direction  of  the 
employer  to  do  the  work  might  be  justly  held  to  be  a  violation 
of  a  duty  which  he  owes  to  Jiis  employee,  even  though  the 
employee  undertook  to  do  the  work  without  objection  or 
protest  upon  his  part.  None  of  the  cases  go  farther  than 
this,  and  we  can  see   no   reason  for  holding   a  stricter  rule. 

Counsel  says  it  is  well  settled  that  "the  employee 
Bbk  Mamnied  assumes  all  the  ordinary  risks  within  the  scope  of  his 
■idriMMoMiis  employment."  To  this  proposition  no  exception  can 
•npioyvwit.  be  taken,  and  there  is  no  need  of  the  citation  of  authori- 
ties to  sustain  it.  It  is  urged  that  the  converse  of 
this  proposition  is  also  true,  viz.,  that  "  the  servant,  when  he 
enters  upon  the  discharge  of  his  duties,  does  not  assume  any 
risks  outside  of  the  scope  of  his  employment ; "  and  it  is  also 
insisted,  that  when  the  servant  undertakes,  at  the  order  of  his 
master,  to  do  work  outside  of  his  ordinary  employment,  there  is 
no  presumption  that  he  assumes  any  of  the  risks  attending  such 
employment.  To  sustain  this  proposition  the  learned  counsel  for 
the  respondent  cites  the  following  cases :  Railroad  Co.  v.  Ham- 
mersly,  28  Ind.  374 ;  Lalor  v.  Railroad  Co.,  52  111.  401  ;  Railway 
Co.  V,  Adams,  105  Ind.  151  ;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  408; 
Jones  V,  Railway  Co.,  49  Mich.  573  ;  s.  c,  8  Am.  &  Eng.  R.  R. 
Cas.  221  ;  Mann  v.  Print  Works,  11  R.  I.  152  ;  Railway  Co.  v, 
Bayfield,  47  Mich.  205  ;  Broderick  v.  Depot,  56  Mich.  261  ;  Cook 
V.  Railway  Co.,  34  Minn.  45  ;  Dowling  v.  Allen,  74  Mo.  13  ; 
Railroad  Co.  v.  Fort,  17  Wall.  553  ;  Benzing  v.  Steinway,  lOi 
N.  Y.  547 ;  O'Connor  v,  Adams,  120  Mass.  427. 

In  the  case  in  28  Ind.  374,  the  court  reversed  the  trial  court, 
on  the  ground  that  the  employee,  a  minor,  assumed  the  risk  of 

his  employment.  In  Railway  Co.  v.  Adams  the  court 
wTiewedr**  **  state  the  rule  as  follows  :  "  In  all  cases  the  master  is 

bound  to  disclose  to  the  servant  latent  defects  and 
dangers  of  which  he  has  knowledge,  or  of  which  he  ought  to 
have  knowledge  by  the  exercise  of  reasonable  attention,  care, 
and  diligence,  and  of  which  the  servant*  has  no  knowledge,  and 
would  not  discover  by  the  exercise  of  reasonable  care.  This  is 
particularly  so  when  the  master  employs  for  hazardous  and 
dangerous  work  a  child,  young  person,  or  other  person  without 
experience  and  of  immature  judgment."     "  In  the  cases  last  above 
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mentioned  the  gravamen  of  the  action  is  the  negligence  of  the 
master  in  failing  to  give  the  proper  warning,  and  in  employing  a 
person  of  such  immature  years  and  judgment  that  such  warning 
and  instructions  would  furnish  no  protection.  And  hence,  in 
order  that  the  master  may  be  properly  charged  as  being  thus 
negligent,  and  made  liable  for  resulting  injury,  it  must  be 
made  to  appear  that  he  knew,  or  by  the  exercise  of  rea- 
sonable care  and  observation  might  have  known,  of  the  in- 
experience, disqualification,  and  immature  judgment  of  the  ser- 
vant employed.  When  a  person  of  apparently  sufficient  age, 
physical  ability,  and  mental  calibre  to  perform  the  service, 
seeks  an  employment  at  the  hands  of  a  railway  company  or 
other  master,  he  ought  to  be  held  to  an  implied  representation 
that  he  is  competent  to  perform  the  duties  of  the  position  he 
^eeks,  and  competent  to  apprehend  and  avoid  all  dangers  that 
may  be  discovered  by  the  exercise  of  ordinary  care  and  prudence. 
In  such  case  we  know  of  no  good  reason  or  rule  of  law  that  will 
compel  the  master  to  pass  him  through  a  critical  examination  to 
discover  his  competency  for  the  place,  or  that  will,  convict  the 
master  of  negligence  for  not  doing  so."  The  court  further  say, 
"  When,  by  the  orders  of  the  master,  the  servant  is  carried 
beyond  his  employment,  he  is  carried  away  from  his  implied 
understanding  to  assume  the  risks  incident  to  the  employment. 
Hence  it  is  that  when  a  servant  is  thus,  by  the  orders  of  the 
master,  put  at  work  outside  of  his  employment,  and  is  injured 
by  reason  of  defective  machinery,  railroad  track,  etc.,  without  his 
fault,  the  master  is  liable,  regardless  of  the  care  he  may  have 
exercised  to  keep  the  machinery,  railroad  track,  etc.,  in  a  safe 
condition.  When  a  servant  is  thus  ordered  at  work  at  a  par- 
ticular place,  or  with  particular  machinery,  etc.,  outside  of  his 
employment,  Jthe  master  impliedly  assures  him,  not  only  that  he 
has  exercised  reasonable  care  to  have  the  place,  machinery,  etc., 
in  a  safe  condition,  but  also  that  they  are  in  a  safe  condition,  and 
lit  for  the  business  for  which  they  are  used.  This  principle  or 
rule  of  law  has  been  more  frequently  and  more  rigorously  applied 
in  cases  of  employees  immature  in  years,  judgment,  and  experi- 
ence." "Here,  again,  it  should  be* observed  that  the  master  will 
not  be  liable  if  the  circumstances  are  such  as  to  show  that  the 
servant  is  competent  to  apprehend  the  danger,  and  expressly  or 
impliedly  assumes  the  risk."  We  have  cited  at  considerable 
length  from  this  case,  as  it  goes  as  far  to  uphold  the  rule  as 
claimed  by  the  learned  counsel  for  the  respondent,  if  not  farther, 
than  any  of  the  other  cases  cited  by  him  on  the  argument.  And 
in  this  case  the  last  paragraph  qualifies  all  that  is  said  before, 
and  destroys  the  rule  as  contended  for  by  the  learned  counsel. 
It  leaves  it,  as  stated  above,  a  question  of  fact  in  all  cases, 
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whether  the  master  is  guilty  of  negligence  in  directing  the  ser- 
vant to  do  the  act  outside  of  his  employment.  In  Lalor  v.  Rail- 
road Co.  it  was  found  that  the  person  representing  the  master 
knew  that  the  employee  whom  he  directed  to  couple  the  cars  was 
unversed  and  inexperienced  in  that  business.  The  decision  is 
clearly  placed  on  the  ground  that  the  master  was  guilty  of  negli- 
gence in  directing  a  servant  to  do  an  extra -hazardous  work 
whom  he  knew  to  be  unskilled  and  inexperienced  in  the  busi- 
ness. In  Jones  v.  Railway  Co.  the  person  who  was  injured 
while  employed  in  the  discharge  of  work  not  within  the  contract 
of  his  employment,  showed  that  he  protested  against  doing  the 
work.  In  Railway  Co.  v.  Bayfield  the  instruction  at  the  trial,, 
which  was  upheld  as  good  law,  was  as  follows  :  "  If  you  find  that 
the  deceased,  at  the  time  he  was  employed  by  the  defendant,  was 
a  lad  of  seventeen  or  eigheeen  years  of  age,  inexperienced  in 
handling  the  brakes  on  a  train  of  cars,  such  as  that  in  question, 
and  that  he  was  unfitted  for  that  work  by  reason  of  his  unskil- 
fulness,  inexperience,  and  youth,  and  this  was  known  to  Smith, 
.  .  .  and  was  ordered  by  Smith,  the  foreman  and  conductor  of 
the  construction  train  in  question,  acting  for  and  as  the  agent 
of  said  defendant,  then  if  he  was  killed  while  endeavoring  to  per- 
form such  work,  without  negligence  on  his  part,  the  plaintiff  was 
entitled  to  recover/'  In  Broderick  v.  Depot  it  was  held  that  the 
plaintifE  was  entitled  to  recover  for  a  defect  in  the  construction 
of  a  ventilator  which  the  employee  was  directed  to  open  when  he 
received  his  injury,  and  no  question  appears  to  have  been  made 
upon  the  point  that  he  was  doing  work  outside  of  his  ordinary 
employment.  In  Cook  v.  Railway  Co.  the  negligence  for  which 
the  defendant  was  held  responsible  was  in  not  providing  a  suit- 
able place  for  the  plaintiff  to  do  his  work.  The  plaintiff  in  this 
case  was  also  a  minor.  In  Dowling  v,  Allen  the  person  injured 
was  a  boy  seventeen  years  old, — was  working  in  a  dangerous 
place,  and  had  requested  the  person  directing  his  work  to  relieve 
him  from  the  work,  and  get  some  other  person  to  perform  it. 
The  defendant  was  held  liable,  on  the  ground  that  he  had  not 
performed  his  duty  in  sufficiently  instructing  the  servant  of  the 
danger  incident  to  the  performance  of  his  work.  All  that  was 
decided  in  Mann  v.  Print  Works  was,  that  if  the  servant  "was 
suddenly  called  upon  to  perform  a  dangerous  service,  not  strictly 
'  within  the  line  of  his  duty,  and  requiring  particular  skill,  there 
would  be  no  presumption  that  he  knew  the  risks  of  it ;  and,  if  so, 
he  should  not  have  been  directed  to  do  it  without  information  of 
the  nature  of  the  service."  In  Benzing  v.  Stein  way  the  recovery 
was  sustained,  on  the  ground  that  the  defendant  did  not  furnish 
a  safe  place  for  the  performance  of  the  work  which  the  servant 
was  directed  to  do,  and  not  upon  the  ground  that  the  service 
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was  outside  of  his  usual  employment.  The  rule  laid  down  in 
O'Connor  v,  Adams  and  Railroad  Co.  v.  Fort  is  stated  as  fol- 
lows :  "  If  the  defendant  knew  the  peril  to  which  the  servant 
would  be  exposed,  and  did  not  give  him  sufficient  and  reasonable 
notice  of  it,  and  he,  without  negligence  on  his  part,  through 
inexperience  or  reliance  on  the  directions  given  him,  failed  to 
perceive  or  understand  the  risk,  and  was  injured,  the  defendant 
would  be  responsible."  This  rule  was  laid  down  in  cases  where 
the  servant  was  an  inexperienced  minor.  We  think  that  it  may 
be  safely  said  that  none  of  the  cases  cited  by  the  learned  coun- 
sel for  the  respondent  hold  that  merely  directing  a  servant  to 
perform  a  duty  outside  of  his  usual  employment  is  such  negli- 
gence on  the  part  of  the  employer  as  will  render  him  liable 
for  any  injury  the  servant  may  receive  while  engaged  in  such 
employment ;  but,  on  the  other  hand,  the  true  test  of  the  case  is 
whether  all  the  circumstances  attending  the  case,  such  as  the 
dangerous  character  of  the  work  directed  to  be  done,  the  age 
and  experience  or  inexperience  of  the  servant,  and  the  knowledge 
of  the  master  as  to  these  attendant  circumstances,  must  be  taken 
into  consideration  in  determining  the  question  of  negligence. 

In  the  case  at  bar  the  plaintiff  was  a  man  of  forty  years  and 
upwards,  an  intelligent  mechanic.  He  had  been  in  the  employ 
of  the  railroad  company  for  over  ten  years,  and  for  ^^^^  ^^^^ 
several  years  had  been  the  foreman  of  a  gang  of  men  re? lewed,  and 
employed  in  building  and  repairing  bridges  and  other  pWntiff  held 
structures  for  the  defendant  on  its  road,  and  was  so  »o*«""^>«* 
engaged  at  the  time  the  accident  happened.  In  his 
employment  he  had  an  engine  and  cars  under  his  control,  for  the 
purpose  of  doing  his  work,  and  a  man  or  men  whose  duty  it  was 
to  couple  and  uncouple  cars  as  needed  in  such  work.  At  the 
time  he  was  requested  to  do  the  switching  in  the  defendant's 
yard,  he  was  requested  to  take  the  engine  he  had  in  use  for 
doing  his  ordinary  work,  and  the  gang  of  men  under  him,  and  do 
such  work.  He  made  no  objection  to  doing  the  work  on  the 
ground  that  it  was  dangerous,  or  that  he  had  not  sufficient 
knowledge  or  experience  to  do  the  same  safely  to  himself  and 
the  men  under  his  charge.  Under  these  circumstances,  it  seems 
to  us  that  no  negligence  can  be  attributed  to  the  company  for 
directing  him  to  do  the  work.  He  undertook  the  work  volun- 
tarily, knowing  the  general  danger  of  the  employment,  and  the 
rule  applicable  to  work  done  in  his  ordinary  employment  must 
be  applied  to  the  work  done  by  him  under  such  order.  If  the 
finding  of  the  jury,  that  the  plaintiff  did  not  comprehend  the 
dangers  incident  to  the  work,  was  supported  by  the  evidence,  it 
cannot  alter  the  case.  That  fact  was  not  made  known  to  the 
defendant  at  the  time;   and  there  is  nothing  in  the  evidence 
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which  would  tend  to  show  the  defendant  that  the  plainti£F  had 
not  sufficient  knowledge,  experience,  and  skill  to  perform  the 
work  safely  to  himself  and  those  in  his  employ.  That  the  plain- 
tiff cannot  recover  upon  the  facts  proved  in  this  case  is  well 
settled  by  the  authorities  cited  by  the  learned  counsel  for  the 
appellant.  McGinnis  v.  Bridge  Co.  (Mich.),  8  Amer.  &  Eng.  R.  R. 
Cas.  135 ;  Wormell  v.  Railroad  Co.  (Me.),  31  Am.  &  Eng.  R.  R. 
Cas.  272 ;  Rummell  v.  Dilworth,  1 1 1  Pa.  St.  343-345 ;  Leary  v. 
Railroad  Co.,  139  Mass.  587;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas. 
383;  Railroad  Co.  v.  Fort,  17  Wall.  554-558;  Cahill  v.  Hilton, 
106  N.  Y.  512-518;  3  Wood,  Ry.  Law,  1487;  Wood,  Mast.  & 
Serv.  sect.  344 ;  May  v.  Railway  Co.,  10  Ont.  70. 

We  are  not'  called  upon  in  this  case  to  determine  what  the 
rule  would  be  if  the  employee,  when  ordered  to  do  work  which 
Tht  rale  If  the  ^^^  general  employment  did  not  require  him  to  do, 
•npioyee  hu  and  which  was  dangerous  in  its  character,  objected 
<»bjected.  to  doing  the  work,  on  the  ground  of  want  of  experi- 

leddefc****"  ence  and  knowledge  sufficient  to  enable  him  to  per- 
form the  work  with  safety  to  himself  and  those 
under  him,  and,  notwithstanding  such  declaration  on  his  part, 
his  employer  insisted  upon  his  doing  it,  and  thereupon  he  under- 
took to  do  the  work  after  such  protest  rather  than  subject  him- 
self to  the  risk  of  being  discharged  from  his  employment.  We 
do  not  in  this  case  either  affirm  or  disaffirm  the  rule  stated  by 
the  Supreme  Court  of  Massachusetts  in  Leary  v.  Railroad  Co., 
supra,  upon  that  state  of  the  case.  All  we  decide  in  this  case 
is,  that  when  an  employee  of  mature  years,  of  ordinary  intelli- 
gence and  experience,  is  directed  to  do  a  temporary  work  outside 
of  the  business  he  has  engaged  to  do,  and  consents  to  do  such 
work,  without  objection  on  account  of  his  want  of  knowledge, 
«kill,  or  experience  in  doing  such  work,  no  negligence  of  the 
employer  can  be  predicated  upon  that  state  of  facts  alone. 
There  are  other  reasons  why  the  plaintiff  ought  not  to  recover 
in  this  action.  He  was  not  directed  to  couple  or  uncouple  cars. 
He  was  the  foreman  of  a  gang  of  men,  having  in  charge  an 
engine,  and  some  one  to  do  the  coupling  and  uncou- 
puintiff  WM  pling  of  cars.  He  was  directed  to  take  the  engine 
directed  to***'  ^"^  ^^^  men,  and  do  the  switching  of  some  loaded  • 
couple  can.       cars  in  the   defendant's  yard.     The   order   did   not 

direct  him  personally  to  do  the  coupling  of  the  cars. 
Again :  according  to  the  testimony  of  the  plaintiff  himself,  he 
was  not  injured  on  account  of  his  inexperience  in  coupling  cars, 
but  by  reason  of  a  defect  in  the  car  he  attempted  to  couple  to 
the  engine.  He  claims,  and  we  are  inclined  to  think  his  claim 
is  well  founded,  that  he  would  not  have  been  injured  had  it  not 
been  for  the  projecting  bolt  or  rod  which  caught  his  glove  when 
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he  attempted  to  withdraw  his  hand  from  the  place  of  danger. 
In  no  view  of  the  case  can  the  verdict  be  sustained,  except  upon 
the  theory  advanced  by  the  learned  counsel  for  the  respondent, 
as  stated  above.  We  think  the  rule  of  liability  as  claimed  by 
the  learned  counsel  is  not  sustained,  either  by  authority,  or  upon 
the  principles  of  law  applicable  to  employer  and  employee. 
Upon  the  undisputed  evidence  in  the  case,  and  upon  the  findings 
of  the  jury,  judgment  should  have  been  rendered  in  favor  of 
the  appellant. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  is  remanded,  with  directions  to  render  judgment  for  the 
defendant. 

Injuries  to  Employees  engaljg^ed  in  coupiing  Cars.  —  See  Ayres  v,  Richmond 
&  D.  R.  Co.,  and  note,  antey  p.  269. 

Perilous  Duties  outside  Scope  of  Servants'  Empioyment. —  See  generally 
Wormell  v.  Maine  Cent.  R.  Co.,  and  note,  31  Am.  &  Eng.  R.  R.  Cas.  272,  280. 

The  law,  as  left  by  the  principal  case,  and  perhaps  by  the  weight  of  author- 
ity, would  seem  to  be,  that  if  a  servant,  of  full  age  and  ordinary  intelligence, 
upon  bein^  required  by  his  master  to  perform  other  duties  more  dangerous- 
and  complicated  than  those  embraced  in  his  original  hiring,  undertakes  the 
same,  knowing  their  dangers,  although  unwillingly,  and  from  fear  of  losing 
his  employment,  and  is  mjured  by  his  reason  of  his  ignorance  and  inex- 
perience, ne  cannot  maintain  an  action  against  the  master  for  such  injury. 
See  Wormley  v.  Railway  Co.,  Me.  31  Am.  &  Eng.  R.  R.  Cas.  272  ;  Kap- 
per  V,  Railway  Co.,  Ind.  i  Western  Rep.  287;  Cummings  v,  Collins,  61 
Mo.  520 ;  Hewlitt  v.  Railway  Co.,  67  Mo.  239;  Brown  t/.  Byrose,  47  Ind.  435 ; 
McGlvnn  v.  Brodie,  31  Cal.  376;  HofiE  v.  Railway  Co.  (Pa.X  n  Atlantic  Rep. 
459;  kussell  7/.  Tillotson,  140  Mass.  201 ;  Atlas  Eagine  Works  v*  Randall, 
100  Ind.  293  ;  Railroad  Company  v.  Fort,  17  Wall.  554;  Railroad  Company  v. 
Ba}'field,  37  Mich.  205;  Dowling  7/.  Allen,  74  Mo.  13;  Buzzell  v.  Manufactur- 
ing Co.,  48  Me.  113  ;  Cahill  v,  Hilton,  106  N.  Y.  512;  Keene  v.  Rolling  Mills 
Co.  (Mich.)  33  N.  W.  Rep.  395  ;  Thompson  v.  Railway  Co.,  14  Fed.  Rep.  564 ; 
May  V.  Railway  Co.,  10  Ont.  Rep.    Q.  B.  Div.  70. 

The  point  is  well  put  by  the  Supreme  Court  of  the  United  States  in  Rail- 
road Company  v.  Fort,  17  Wall.,  at  page  558,  where  the  court  say,  "  If  the 
order  had  been  given  to  a  person  of  mature  years,  who  had  not  engaged  to  do 
such  work,  although  enjoined  to  obey  the  directions  of  his  superior,  it  might 
with  some  plausibility  b»e  argued  that  he  should  have  disobeyed  it,  as  he  must 
have  known  that  its  execution  was  attended  with  danger.  Or  at  any  rate,  if 
he  chose  to  obey  that,  he  took  upon  himself  the  risks  incident  to  the  service.'' 

There  are  many  authorities,  however,  which  refuse  to  go  as  far  as  this.  In 
Lalor  V,  Chicago  B.  &  Q.  R.  Co.,  52  111.  401,  it  appears  that  the  deceased  had 
been  employed  oy  the  defendant  as  a  common  laborer  about  a  depot  and  freight 
house,  and  while  so  employed  was  ordered  by  the  superintendent  of  the  com- 
pany to  couple  a  freight  car  to  a  locomotive.  The  deceased  was  inexperienced 
m  tnis  kind  of  work,  and  while  attempting  to  do  it  was  killed. 

The  court  in  commenting  on  the  facts  of  the  case  says,  "  They  show  a  case 
of  a  person  injured  while  engaged  in  a  sphere  of  emplovment,  and  under  the 
command  of  his  superior,  different  from  the  one  in  wnich  he  had  engas^ed 
to  serve.  In  entering  upon  his  engagement,  the  deceased  may  be  presumed  to 
have  known  the  penis  usually  and  necessarily  incident  to  such  service,  and 
made  his  contract  accordingly."  ..."  He  was  compelled  to  do  other  work. 
extra  hazardous  by  which  he  lost  his  life.*'  ..."  Admitting  that  the  deceased 
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-was  in  the  same  general  service  as  the  superintendent,  his  sphere  was  a  special 
one,  and  so  subordinate  as  to  compel  him  to  yield  implicit  obedience  to  the 
command  of  the  superintendent.  The  company  was  constructively  present, 
by  and  through  this  officer,  and  must  be  chargea  accordingly. 

'^  It  was,  then,  by  the  direct  command  of  the  company  the  deceased  was 
exposed  to  this  penl,  and  out  of  the  line  of  the  business  he  had  contracted  to 
perform.  He  was  killed  by  the  negligence  of  the  driver  in  charge  of  the 
locomotive,  while  thus  exposed.  The  law  would  be  lamentably  deficient  did 
it  furnish  no  remedy  in  such  a  case."  ..."  We  place  this  case  on  the  ground 
of  misconduct  of  the  company  in  exposing  the  deceased  to  tliis  peril,  and 
when  so  exposed,  in  so  carelessly  mismanaging  the  engine  as  to  cause  his 
death.  It  is  needless,  in  this  view,  to  consider  or  comment  upon  the  numerous 
cases  cited.     None  of  them  meet  this  case." 

in  Pittsburg,  etc.,  R.  Co.  v.  Adams,  105  Ind.  151,  s.  c,  23  Am.  &  Eng.  R.R. 
Cas.  408,  the  plaintiff  was  employed  as  a  section  hand,  but  was  ordered  out 
•on  a  construction  train,  and  on  the  train  was  directed  to  act  as  brakeman,  and 
while  acting  in  this  capacity  he  attempted  to  couple  some  cars,  and  in  doing  it 
was  injured.  It  was  contended  that  the  defendant  was  not  liable,  because 
not  chargeable  with  notice  or  knowledge  of  the  defect,  which  caused  the  injury ; 
and  while  the  court  considered  the  general  rule  to  be,  that  it  must  be  shown 
that  the  defendant  had  knowledge  of  the  defect,  or  that  the  circumstances  were 
such  that  it  ought  to  have  known  of  the  defect,  the  court,  however,  says  that 
this  rule  is  not  without  exceptions,  and  one  exception  obtains  when  the  ser- 
vant is  taken  out  from  the  class  of  work  he  is  employed  to  do,  and  put  into 
more  hazardous  work.  In  considering  the  effect  of  taking  the  servant  from 
his  regular  employment,  and  putting  nim  at  more  dangerous  work,  the  court 
says,  — 

"  If  the  servant,  by  the  orders  of  the  master,  is  carried  beyond  the  contract 
of  hiring,  he  is  carried  away  from  his  implied  undertaking  as  to  risks.  If  the 
master  orders  him  to  work  temporarily  in  another  department  of  the  general 
business,  where  the  work  is  of  such  a  different  nature  that  it  cannot  be  said 
to  be  within  the  scope  of  the  employment  and  where  he  is  associated  with  a 
different  class  of  employees,  he  will  not  by  obeying  such  orders  necessarily 
thereby  assume  the  risks  incident  to  the  work  and  the  risks  of  negligence  on 
the  part  of  such  employees.  He  will  not  necessarily  be  guilty  of  negligence 
in  obeying  such  orders  of  the  master,  even  though  they  may  carry  him  into 
more  hazardous  and  dangerous  work.  ... 

"  As  we  have  said,  when  by  the  order  of  the  master  the  servant  is  carried 
beyond  his  employment,  he  is  cafried  away  from  his  implied  undertaking  to 
assume  the  risks  incident  to  the  employment.  Hence  it  is,  that  when  a  servant 
is  thus,  by  the  orders  of  the  master,  put  at  work  outside  his  employment, 
and  is  injured  by  reason  of  defective  machinery,  railroad  track,  etc.,  without  his 
fault,  the  master  is  liable,  regardless  of  the  care  he  may  have  exercised,  to 
keep  the  machinery,  railroad  track,  etc.,  in  a  safe  condition.  When  a  servant 
is  thus  ordered  to  work  at  a  particular  place,  or  with  particular  machinery, 
etc.,  outside  of  his  employment,  the  master  impliedly  assures  him,  not  only 
that  he  has  exercised  reasonable  care  to  have  the  place,  machinerv,  etc.,  in  a 
safe  condition,  but  also  that  they  are  in  a  safe  condition,  and  fit  for  tne  business 
for  which  they  are  used." 

In  Jones  v.  Lake  Shore,  etc.,  R.  Co.,  49  Mich.  573,  it  appeared  that  the 
plaintiff  entered  the  employ  of  the  defendant  in  June,  1880,  as  brakeman,  and 
was  exclusively  emploved  as  such  upon  passenger-trains  until  the  early  part 
of  February,  1881.  At  this  time,  by  the  order  of  the  division  superintendent, 
the  plaintifi  occasionally  did  certain  switch  work,  and  on  the  12th  of  April 
following,  while  attempting  to  couple  some  freight-cars,  he  was  injured. 

The  court  says  that "  the  theory'  of  the  plaintiff's  case  was,  that  he  had  been 
employed  as  a  brakeman  upon  a  passenger  train,  and  within  the  scope  of  such 
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employment  he  could  not  be  called  upon  or  rightfully  be  required  to  perform 
services  of  a  different  character  or  more  dangerous/' 

The  court  said, ''  The  material  and  important  question  raised  is,  whether 
the  company  did  not  have  the  right  to  direct  the  plaintiff  to  do  the  switching 
at  Monroe,  and  also  whether  he  did  not,  by  complying  with  this  order,  volun- 
tarily enter  upon  the  discharge  of  such  duties,  and  assume  the  risks  ordinarily 
connected  therewith." 

It  also  appeared  that  the  plaintifE  had  signed  a  written  contract  requiring 
him  to  take  certain  precautions  in  the  performance  of  his  duty,  etc.  But  the 
court  held  that  the  plaintiff,  at  the  tim^  he  was  injured,  by  the  direction  of  his 
superior  officer  was  engaged  in  service  which  he  never  agreed  to  perform, 
and  therefore  the  company  was  liable  for  the  injury. 

In  Mann  v.  Oriental  Print  Works,  11  Rhode  Island,  152,  the  plaintifE  was 
employed  as  a  fireman  to  tend  the  engine  in  the  defendant's  mill.  The  engi- 
neer called  upon  the  plaintiff  on  a  certain  occasion  to  assist  in  throwing  on  a 
belt  which  was  used  to  operate  a  pump  which  filled  the  boiler.  In  attempting 
to  do  this,  the  fireipan  was  injured,  although  he  had  several  times  before  done 
the  same  thing. 

On  the  trial,  the  court  below,  in  charging  the  jury,  said  that  "  if  this  fire- 
man was  suddenly  called  on  to  perform  a  dangerous  service  not  strictly  within 
the  line  of  his  duty,  and  requiring  peculiar  skill,  there  would  be  no  presump- 
tion that  he  knew  the  risks  of  it ;  and,  if  so,  he  should  not  have  been  directed 
to  do  it  without  information  of  the  nature  of  the  service  and  risk." 

The  court  held  that  the  charge  was  correct,  and  said,  — 

*'  In  the  present  case  the  jury  were  told  substantially,  and  we  think  rightly, 
that  if  the  fireman,  although  employed  only  for  a  fireman,  was  placed  under 
the  orders  of  the  engineer,  and  was  by  him  suddenly  called  upon  to  assist  in 
throwing  on  a  belt,  out  of  his  own  sphere,  but  within  the  sphere  of  duty  of  the 
engineer,  and  was  thus  subjected  to  a  risk  with  which  he  was  not  acquainted, 
or  to  a  particular  and  greater  risk  at  that  time,  and  of  which  he  was  not 
informed  or  cautioned,  then  the  defendants  would  be  liable ;  and  we  think  the 
jury  were  rightly  told,  that,  if  the  fireman  was  placed  under  the  engineer  as  his 
superior,  and  his  superior  had  a  right  to  give  orders  in  his  department,  the 
case  did  not  come  within  the  principle  regulating  liability  in  cases  of  fellow- 
servants,  and  that  the  engineer  must  be  looked  upon  as  representing  the 
employer." 

In  Chicago  &  N.  W.  R.  Co.  v,  Bayfield,  37  Mich.  205,  —  opinion  by  Chief 
Justice  Cooley,  —  it  appeared  that  the  deceased  had  been  employed  by  the 
defendant,  ana  set  to  work  as  a  common  laborer  in  connection  with  a  con- 
struction-train. On  the  occasion  of  the  accident  the  deceased  was  ordered  by 
the  person  in  charge  of  the  construction-train  to  act  as  brakeman ;  and  in  pro- 
ceeding to  obey  the  order,  he  met  with  a  fatal  injury. 

The'  right  to  recover  was  put  upon  the  ground  that  the  defendant  railroad 
company,  acting  through  the  person  in  charge  of  the  construction  train,  had 
wrongfully  sent  the  deceased  into  a  dangerous  place,  and  exposed  him  to  a 
risk  not  connected  with  his  service,  and  therefore  the  defendant  was  liable  for 
the  resulting  injury. 

The  defendant  contended  that,  the  deceased  having  consented  to  obey  the 
order  of  the  person  in  charge  of  the  construction-tram,  it  was  the  deceased's 
voluntarily  act,  and  he  assumed  the  risks  incident  to  the  undertaking.  The 
court  hela  that  the  fact  that  the  deceased  was  under  no  obligations  to  obey  the 
order  of  the  foreman  of  the  construction-train,  was  no  defence.  "  When  one 
person  engages  in  the  employment  of  another,  he  undertakes  to  obey  all  law- 
ful orders ;  and  he  subjects  himself,  for  any  failure  to  do  so,  to  the  double 
liability  of  being  expelled  from  the  employment,  and  of  being  required  to  pay 
damages.  ...  It  is  not  for  the  master  to  insist  that  the  servant  was  in  the 
wrong  in  not  refusing  obedience.    Respect  for  the  master  as  well  as  a  consid- 
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eration  for  his  own  interest  may  very  properly  induce  him  to  waive  his  own 
judgment  for  that  of  his  superior,  and  instead  of  engaging  in  disputes,  and 
being  perhaps  ejected  from  nis  employment,  to  leave  questions  of  doubt  for 
future  settlement  ...  It  is  perfectly  just  under  such  circumstances  to 
leave  upon  the  master  the  responsibility  he  assumes  in  giving  an  unwarranted 
order,  and  to  hold  that  the  servant  is  not  blamable  m  yieldins;  obedience 
to  his  superior.  It  may  still  be  said,  that,  in  thus  yielding  ooedience,  he 
accepts  the  risks  which  accompany  it  for  the  same  reasons  that  he  accepts 
the  risks  of  the  employment  in  which  he  is  actually  engaged.  But  the  risks 
the  servant  actually  assumes  are  only  those  which  are  properly  incident  to  the 
employment.  ...  It  is  only  where  risks  properly  pertain  to  the  business, 
and  are  incident  to  it,  that  the  master  is  excused  from  responsibility.'* 

In  Broderick  v.  Detroit  Union  Depot  Co.,  56  Mich.  261,  it  appears  that 
the  plaintiff  was  a  common  laborer  employed  loading  and  unloading  cars, 
under  the  charge  of  the  foreman.  Subsequently,  in  pursuance  of  orders  from 
the  foreman,  and  under  the  immediate  direction  of  the  fireman  in  the  boiler- 
room,  he  attempted  to  close  a  damper  in  the  ventilator,  about  twenty  feet 
above  the  boilers,  and  was  injured  in  so  doing. 

The  court  says,  "  The  case  was  submitted  to  the  jury  mainly  upon  the  prop- 
osition that  the  defendant  had  negligently  put  the  plaintifE  to  perform  work 
outside  of  the  scope  of  his  employment,  the  dangers  of  which  he  knew  nothing, 
by  reason  whereof  he  was  injured."  There  was  no  proof  of  defendant's  knowl- 
edge of  any  defect,  yet  the  court  held  that  the  plaintiff  was  entitled  to  judg- 
ment. 

In  Cook  V,  St.  Paul  M.  &  M.  R.  Co.,  34  Minn.  45,  the  plaintiff  was  em- 
ployed in  one  branch  of  work,  but  was  directed  by  his  immediate  superiors  to 
do  certain  other  and  more  hazardous  work  in  another  place.  The  court  said 
that  the  plaintiff  had  a  right  to  presume  that  the  master  had  done  his  duty  in 
respect  to  examination  of  the  machinery  to  be  used  by  the  servant,  and  making 
it  safe  for  the  purpose  intended,  and  therefore  the  servant,  "  when  directed  by 
proper  authority  to  perform  certain  services  or  to  perform  them  in  a  certain 
place,  he  will  ordinarily  be  justified  in  obeying  orders  without  being  charge- 
able with  contributory  negligence,  or  with  the  assuming  of  the  risks  of  so 
doinfi^.  .  .  .  The  work  that  the  plaintiff  was  engaged  in  when  he  was  in- 
jured was  wholly  outside  of  that  for  which  he  entered  defendant's  service,  and 
also  outside  of  the  line  of  defendant's  usual  business."  His  immediate 
superiors  having  ordered  him  into  this  place  of  danger,  and  standing  in  the 
shoes  of  the  principal,  thereby  made  the  defendant  liable  for  the  resulting 
injury. 

In  Dowling  v,  Allen,  74  Mo.  13,  it  appears  that  the  plaintiff  was  hired  by 
the  defendant,  who  was  engaged  in  the  foundry  business.  At  first  the 
plaintifE  was  employed  in  running  errands  and  sweeping  out.  After  that 
ne  was  put  at  work  in  the  machine-shop,  and  in  the  yard,  where  a  turn- 
table was  being  constructed.  The  foreman  of  the  defendant  had  told  the 
plaintiff  to  obey  the  orders  of  one  King.  After  plaintiff  had  been  working 
about  three  weeks  at  the  turn-table  with  King,  King  directed  him  to  stop  the 
engine,  which  the  plaintiff  mi^ht  have  done  by  proceeding  in  either  one  of 
two  ways.  The  way  he  took  brought  him  in  contact  with  a  revolving  shaft, 
and  he  was  injureq.  The  plaintiff's  complaint  proceeded  upon  the  theory 
that  it  was  no  part  of  his  duty  as  an  employee  of  the  defendant,  under  his 
contract  of  employment,  to  stop  the  engine,  and  that  with  his  lack  of  experi- 
ence it  was  gross  carelessness  to  require  him  to  stop  the  engine.  Judgment 
for  the  plaintiff  was  affirmed. 

In  O'Connor  v,  Adams,  120  Mass.  427,  the  plaintiff  was  an  ordinary  laborer, 
and  secured  employment  by  the  defendant.  He  was  set  at  work  in  a  ware- 
house where  there  was  no  machinery,  but  after  several  weeks  he  was  put  to 
work  upon  a  dangerous  machine  which  was  revolving  with  great  rapidity. 
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The  danger  was  obvious  and  apparent,  and  the  plaintifiE  had  ample  oppor- 
tunity to  see  and  know  how  the  machine  was  operated,  and  he  could  have 
done  the  work  directed  without  putting  himself  in  danger;  yet  the  court 
held  the  defendant  liable  for  the  plaintiffs  injury,  because  the  defendant's 
agent  *'put  the  plaintiff  in  a  place  of  peculiar  danger,  of  which  he  had  no 
knowleoge  or  experience,  without  informing  him  of  the  risks  or  instructing 
him  how  to  avoid  them." 

In  East  Line  &  R.  R.  Co.  v.  Scott,  68  Tex.  694,  it  was  held  that  if 
an  employee  is  subject  to  the  orders  of  a  superior,  by  whom  he  is  directed  to 
perform  acts  not  within  the  line  of  his  ordinary  duties,  and  it  is  customary 
m  the  employer*s  service  for  employees  to  obey  orders  to  do  duty  outside  of 
their  re^lar  employment,  such  employee  is  not  precluded  from  recovering 
for  injunes  received  while  so  acting  under  his  superior's  orders. 
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{Texas  Supreme  Court,  Jan.  31,  1888.) 

Injury  to  Servant  while  disobeying  Rulesi  —  If  an  employee  knowindy 
and  intentionally  disobeys  a  reasonable  rule  or  regulation  estaolished  for  his 
safety,  unless  he  does  so  under  the  influence  of  fear  produced  by  the  appear* 
ance  of  sudden  danger,  and  the  act  of  disobedience  is  the  proximate  cause  of 
the  injury  complained  of,  he  cannot  recover. 

Commissioners'  decision.  Appeal  from  District  Court,  Calhoun 
County ;  H.  C.  Pleasants,  Judge. 

John  J.  Ryan  brought  this  suit  to  recover  of  appellant  dam- 
ages for  personal  injuries  resulting  in  the  amputation  of  his  right 
leg  below  the  knee.  He  alleged  in  his  petition  that  he  was  road- 
master  of  defendant  company,  but  had  no  connection  with  the 
running  of  its  trains,  nor  was  it  any  part  of  his  duty  or  employ- 
ment to  see  that  the  cars  used  on  the  road  were  in  good  order. 
That  on  or  about  the  twenty-sixth  day  of  December,  1879,  he  was 
directed  by  the  president  of  said  corporation  to  go  up  said  rail- 
way from  the  city  of  Indianola  to  hasten  the  completion  of  certain 
works  on  said  railway,  and  that,  in  pursuance  of  said  order,  on  the 
twenty-sixth  day  of  December,  1879,  he  entered  upon  the  cars  of 
said  corporation  to  go  up  said  road  for  the  purpose  aforesaid,  and 
also  to  inspect  the  different  parts  of  said  road.  That  when  they 
arrived  at  a  place  known  as  the  "  Tank/'  about  twelve  miles  above 

33  A.  &  E.  R.  Cas.  — 19. 
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Indianola,  the  train  was  stopped  to  take  water,  and,  while  so 
stopped,  plaintiff  alighted  for  the  purpose  of  inspecting  certain 
works,  —  the  conductor  and  engineer  being  aware  of  such  fact, 
—  and  while  he  was  inspecting  the  works  the  train  was  put  in 
motion,  without  any  signal  or  other  warning  to  petitioner,  who, 
in  the  course  of  his  employment,  was  compelled  to  go  farther 
up  said  railway ;  whereupon  said  train  running  slowly,  at  a  speed 
which  did  not  render  it  dangerous,  if  the  cars  had  been  properly 
constructed,  to  board  said  cars,  plaintiff  tried  to  get  upon  the 
passenger-car  upon  said  road,  and  in  attempting  to  do  so  his  foot 
slipped,  and  while  he  held  on  to  the  railing  at  the  steps  one  of 
the  trucks  ran  over  his  foot  and  crushed  it,  and  amputation  became 
necessary.  That  the  cause  of  his  injury  was,  that  the  car  of  said 
corporation  which  plaintiff  tried  to  board  was  so  defective  and 
dangerous  in  its  construction  that  no  one  could  with  safety  enter 
the  same ;  which  was  known  to  defendant,  and  unknown  to  plain- 
tiff when  he  tried  to  enter  said  cars.  It  was  dangerous  and  de- 
fective in  its  construction,  in  this :  that  the  steps  to  said  cars 
were  higher  than  steps  are  when  properly  constructed ;  that  said 
steps  did  not  extend  to  the  outside  of  the  car,  but  were  placed 
with  the  outer  or  lower  step  of  said  car  a  considerable  distance 
within  a  line  formed  by  the  outer  side  of  said  car,  and  a  very 
short  distance  from  and  in  advance  of  the  trucks ;  and  it  was  so 
defectively  constructed  that  its  use  was  negligence  on  the  part 
of  the  defendant  company. 

Defendant  answered  by  general  demurrer,  and  pleaded  the 
general  issue,  and  specially  that,  if  there  were  any  defects  in 
the  car,  they  were  patent  and  known,  or  might  have  been  known, 
to  Ryan ;  that  the  company  furnished  Ryan  a  hand-car,  and  men 
to  propel  it,  and  that  he  had  no  orders  to  use  the  train,  and  did 
so  at  his  option ;  that  the  car  on  which  the  injury  occurred  was 
safe ;  that  there  was  no  negligence  or  want  of  care  on  the  part 
of  the  conductor  or  engine-driver,  but,  if  there  was  such  negli- 
gence on  their  parts,  they  had  been  carefully  selected  by  the 
company,  and  were  fellow-servants  with  Ryan  ;  that  Ryan's  own 
negligence  in  mounting  the  train  while  in  motion,  contrary  to 
the  rules  of  the  company,  of  which  he  had  notice,  and  his  attempt 
to  so  mount  when  he  was  intoxicated,  and  at  the  front  end  instead 
of  the  rear  end  of  the  hindermost  car,  were  the  real  causes  of 
his  injury.  The  charge  of  the  court  limited  Ryan's  right  of  re- 
covery to  the  character  and  condition  of  the  car ;  instructed  the 
jury  that  he  was  fellow-servant  with  the  conductor  and  engine- 
driver,  and  could  not  recover  if  the  injury  resulted  from  their 
negligence.  There  was  verdict  and  judgment  for  Ryan  for 
^7,400,  and,  motion  for  new  trial  being  overruled,  defendant 
appealed.     Appellant  insists  upon  the  following  assignments  of 
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-error :  Firsty  The  court  erred  in  overruling  defendant's  demurrer 
to  plaintiff's  petition.  Second^  The  court  erred  in  overruling 
defendant's  motion  for  new  trial,  for  the  following  reasons : 
(i)  The  verdict  was  rendered  by  the  jury  in  disregard  of  the  law 
of  the  case,  as  given  them  by  the  court  in  its  instructions. 
(2)  The  verdict  is  contrary  to  the  evidence.  (3)  The  verdict  is 
not  supported  by  the  evidence.  (4)  The  verdict  is  contrary  to  the 
law  and  the  evidence,  in  this :  the  plaintiff's  claim  for  damages 
is  based  upon  two  charges  of  negligence  on  the  part  of  defend- 
ant corporation,  —  one  being  negligence  of  engine-driver  and 
conductor ;  upon  which  the  court  instructed  the  jury,  that  if 
such  negligence  of  said  conductor  and  engine-driver,  or  either 
of  them,  was  proven,  yet  the  defendant  was  not  liable,  said  con- 
ductor and  engine-driver  being  fellow-servants  with  plaintiff. 
So,  if  the  verdict  is  founded  upon  any  such  neglect,  it  is  against 
law.  The  other  ground  for  damages  alleged  by  plaintiff  was 
defect  in  the  construction  of  the  car  on  which  plaintiff  attempted 
to  mount.  On  this  the  court  instructed  the  jury  as  to  the  re- 
quirements in  such  cars  as  to  latent  and  patent  defects,  and  as 
to  the  duty  of  the  plaintiff  to  use  diligence  as  to  defects.  And 
so,  if  the  verdict  was  based  on  supposed  defects  in  the  car,  it  is 
contrary  to  the  law  and  the  evidence,  and  is  not  supported  by  the 
evidence ;  the  evidence  showing  that,  if  there  were  defects  in 
the  car,  they  were  open  to  the  view,  and  in  no  sense  latent.  Thirds 
If  any  neglect  was  shown  by  the  evidence  on  the  part  of  defend- 
ant corporation,  the  evidence  also  showed  that  plaintiff  attempted 
to  mount  the  train  while  in  motion,  against  the  rules  of  the  cor- 
poration, of  which  he  confessed  to  have  had  notice ;  and  such 
attempt  was  such  negligence  on  the  part  of  plaintiff  as  relieved 
defendant  of  liability  in  this  case.  Fourthy  The  plaintiff,  enter- 
ing into  the  employment  of  defendant,  was  bound  by  law  to  take 
notice  of  such  tools,  instruments,  and  machinery  as  his  special 
service  required  him  to  use,  and  to  know  all  patent  defects  there- 
in ;  and  so,  if  he  did  know,  or  by  reasonable  diligence  might 
have  known,  the  defect  in  the  cars  he  attempted  to  mount,  the 
company  is  not  liable ;  and  as  the  pretended  defect  in  the  cars 
was  open  and  visible  to  the  eye,  and  was  patent,  the  verdict  is 
contrary  to  the  law  and  the  evidence.  Fifth,  The  plaintiff, 
according  to  all  the  evidence,  might  have  mounted  the  rearmost 
end  of  the  car  in  safety,  whereas  he  attempted  to  mount  the  car 
at  the  forward  end,  and  so  was  injured  by  his  own  voluntary 
neglect.  Sixth,  The  evidence  showed  that  the  car  was  a  safe 
car,  according  to  the  instructions  of  the  court,  and  according  to 
law.  Seventh,  The  evidence  showed  that  the  proximate  cause  of 
plaintiff's  injury  was  his  own  act  in  attempting  to  mount  the  car 
while  in  motion,  contrary  to  orders,  and  without  necessity  or  any 
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form  of  compulsion.  Eighth,  The  evidence  showed  that  the 
plaintiff,  at  the  time  he  attempted  to  mount  the  car,  was  intoxi* 
cated  while  on  duty  as  an  employee  of  defendant  company. 
Such  intoxication  was  culpable  negligence  on  his  part. 

Appellee,  in  his  brief,  states  that  he  does  not  "  seek  recovery 
upon  the  ground  that  the  conductor  or  engineer  were  guilty  of 
negligence,  but  only  upon  the  ground  of  the  defective  construc- 
tion of  the  coach."  Upon  the  questions  of  the  sufficiency  of 
the  car  or  coach  and  patent  defects,  the  court  gave  the  following 
instructions  :  "  (2)  The  owners  of  railroads  are  by  law  required 
to  furnish  for  the  transportation  of  the  public,  and  of  their  ser- 
vants and  employees  as  well,  safe  cars.  But  the  law  does  not 
require  that  cars  which  are  safe  shall  be  discarded,  and  others- 
of  more  modern  construction,  and  more  convenient  to  board,  shall 
be  substituted  in  place  of  those  of  more  ancient  construction,  and 
not  so  easy  to  board.  What  is  a  safe  car  is  a  mixed  question  of 
law  and  fact,  and  that  is  a  safe  car  which  the  evidence  may  show 
to  the  satisfaction  of  the  jury  may  be  travelled  in  with  safety  by 
persons  of  ordinary  intelligence,  and  who  exercise  ordinary  cau- 
tion while  on  the  car,  and  while  getting  on  and  off  the  car ;  and 
if,  therefore,  the  jury  find  from  the  evidence  that  defendant's  car 
was  a  safe  car,  they  cannot  give  a  verdict  for  the  plaintiff,  but 
must  find  for  the  defendant.  (3)  If  the  jury  believe  from  the 
evidence  that  the  defendant's  car  was  not  a  safe  car,  and  that 
the  plaintiff  used  ordinary  caution  in  attempting  to  board  the  car 
when  he  received  the  injury  to  his  person  for  which  he  sues  to 
recover  compensation,  the  jury  will  find  for  the  plaintiff,  and  will 
assess  his  damages  at  such  sum  as,  from  the  evidence,  the  jury 
deem  just  and  proper."  And,  at  the  request  of  the  defendant, 
gave  this  :  "  If  the  plaintiff  knew  of  the  alleged  defect  in  said 
railway  coach,  or  by  the  use  of  reasonable  diligence  could  have 
known  of  said  defect,  then  he  cannot  recover." 

On  the  2 2d  of  December  appellee  received  directions  from  the 
president  of  the  company  to  go  up  the  road  in  the  discharge  of 
his  duties.  He  left  Indian ola  about  one  o'clock  p.m.  on  the  26th, 
in  obedience  to  such  directions ;  and,  when  the  train  stopped  at 
a  tank  about  twelve  miles  from  Indianola  to  take  water,  he  left  the 
train  to  give  directions  to  employees  at  the  tank  about  thawing 
the  water-pipes,  which  were  frozen ;  and  as  the  train  moved  off 
from  the  tank,  in  attempting  to  enter  at  the  forward  end  of 
the  rear  car,  his  foot  slipped,  and  was  caught  and  crushed  by  the 
wheel.  The  train  was  moving  at  the  time  at  the  speed  of  two  or 
three  miles  per  hour.  The  evidence  is  conflicting  as  to  whether 
or  not  the  bell  rang,  or  whether  or  not  the  conductor  notified 
appellee  that  the  train  was  ready  to  start,  and  that  appellee 
replied,  "  Go  on ;  I  can  take  care  of  myself,"  or  words  to  that 
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effect.  It  was  proved  that  appellant  furnished  appellee  a  hand- 
<:ar,  and  men  to  propel  it,  for  his  use  in  the  performance  of  his 
duties  as  road-master.  It  was  proved  that  the  coach  on  which 
appellee  was  injured  had  been  in  use  on  the  road  since  1872; 
that  appellee  had  been  road-master  for  the  company  for  two 
years  ;  that  no  one  had  ever  been  injured  before  because  of  any 
defect  in  the  coach.  The  reports  made  by  the  conductor  of  the 
company  showed  that  appellee  had  travelled  frequently  on  that 
coach ;  11  times  during  the  month  in  which  he  was  injured. 

In  regard  to  the  insecurity  of  the  car,  and  whether  the  defect, 
if  any,  was  patent,  the  testimony  was  substantially  as  follows : 
The  evidence  of  the  conductor,  Farnsworth,  was  :  "  I  cannot  say 
accurately  what  is  the  difference  in  the  width  of  the  coaches,  nor 
the  distance  of  the  trucks  from  the  platform.  I  should  say  that 
in  all  three  of  the  cars  they  are  about  the  same ;  and,  if  any  dif- 
ference, it  could  only  be  ascertained  by  measurement.  I  never 
observed  the  difference  in  the  steps  of  the  cars,  or  the  peculiar- 
ity of  the  construction  of  the  steps  of  the  cars,  before  Ryan  was 
hurt.  The  coach  has  been  in  use  on  the  road  sihce  1872.  No 
other  accident  has  ever  happened  on  it.  The  coach  is  safe,  and 
the  steps  are  safe  to  mount."  Ryr.n  says,  "The  coach  upon 
which  I  was  hurt  was  a  flat-roof  coach  which  the  company  got 
from  the  Jackson  road  in  Louisiana.  It  differed  from  the  or- 
dinary coach  in  the  platform,  and  in  the  steps,  and  in  the  posi- 
tion of  the  trucks,  and  in  the  width  of  the  car.  On  an  ordinary 
coach,  the  steps  come  out  flush  with  the  end  of  the  coach ;  in 
this,  the  steps  dropped  back  some  ten  inches.  The  gauge  of 
the  road  is  four  feet  eight  and  a  half  inches.  The  steps  of  the 
coach  are  two  feet  and  three-quarters  of  an  inch  above  the  rail. 
I  consider  it  unsafe.  It  is  too  narrow  for  the  gauge  of  the  road. 
Steps  are  not  out  flush  with  body  of  coach,  lack  ten  and  one- 
sixteenth  inches,  and  project  over  rail  about  one  foot.  Width  of 
coach,  eight  feet  nine  and  five-eighths  inches.  Coaches  on  roads 
of  this  gauge  are  usually  nine  feet  six  inches.  Steps  six  inches 
higher  from  rail  on  this  coach  than  on  ordinary  coaches.  In 
ordinary  coaches  trucks  are  farther  under  the  car,  say  twenty 
inches  or  two  feet ;  and  thus  the  distance  from  the  nearest  point 
of  the  truck  to  inside  of  steps  is  usually  from  twenty  to  twenty- 
four  inches,  instead  of  eight  and  a  quarter  inches,  as  in  this 
coach.  I  had  nothing  to  do  with  the  train  or  the  running  of  the 
cars,  and  my  duties  were  entirely  distinct  from  that  of  the  train 
men."  S.  A.  White  says  he  was  carpenter  and  master  car-builder 
for  defendant  company  from  1870  to  1878.  "Knew  the  coach 
by  which  Ryan  was  hurt.  It  was  not  constructed  as  coaches  are 
usually  made.  The  coach  was  too  narrow  for  the  road,  which 
brought  the  bottom  step  too  near  the  rail,  and  made  it  unsafe. 
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especially  to  any  person  who  attempted  to  board  the  same  when- 
in  motion,  and  by  the  least  slip  or  misstep  a  person  would  be 
likely  to  land  on  the  rail  and  be  crushed.  Also  the  truck  was 
too  near  the  step  or  insill  of  the  coach.  The  coach  arrived  from 
the  Jackson  road,  and  was  landed  at  the  wharf  at  Indianola.  I 
called  the  attention  of  Mr.  Henry  SHepard  and  Mr.  Poole  —  the 
latter  being  secretary  and  treasurer  of  the  company  —  to  this 
coach,  and  told  them  that  the  coach  was  narrower  than  they  were 
usually  made,  and  too  narrow  for  the  track."  He  agrees  with 
Ryari  as  to  the  proper  construction  of  passenger  coaches,  and 
says  this  coach  was  unsafe.  J.  C.  Ballentyne  describes  the 
modern  passenger-cars  about  as  Ryan  does,  as  does  W.  S.  Moss  ; 
both  being  railroad  men.  They  also  say  a  car  of  the  dimensions 
of  the  car  by  which  Ryan  was  hurt  is  safe.  J.  M.  Smith  testified 
that  he  had  been  in  the  employ  of  the  company  since  1877.  The 
car  had  been  in  use  ever  since  then.  •*  No  accident  has  occurred 
from  the  alleged  defect,  except  to  Ryan,  and  the  car  is  safe." 
Frank  Martins  testified  to  the  same  effect.  Monserates,  presi- 
dent of  the  company,  testified  to  the  same  effect  as  Farnsworth, 
the  con;ductor. 

On  the  question  of  contributory  negligence,  the  court  in- 
structed the  jury  as  follows :  "(4)  If  the  jury  believe,  from  the 
evidence,  that  the  plaintiff  was  guilty  of  imprudence  in  direct- 
ing the  conductor  of  the  train  not  to  hold  the  train  on  his 
account ;  and  in  attempting,  when  in  a  state  of  intoxication,  and 
in  violation  of  the  orders  of  his  employers,  to  board  the  train 
after  it  was  put  in  motion,  and  while  it  was  proceeding  slowly ; 
and  that  by  such  imprudence  the  plaintiff  contributed  to  the 
injury  of  which  he  complains,  — then  the  question  whether  the 
car  was  unsafe  becomes  immaterial,  and  the  jury  must  find  for 
the  defendant."  The  testimony  is  conflicting  as  to  whether  or 
not  Ryan  was  intoxicated  at  the  time  he  was  injured, — about 
equal  number  of  witnesses  testifying  on  each  side  of  the  ques- 
tion, —  and  also  as  to  whether  he  was  notified  by  the  conductor 
that  the  train  was  ready  to  start,  and  replied,  "  60  ahead  ;  I  can 
take  care  of  myself."  Ryan  says  he  had  taken  two  drinks  ;  sev- 
eral witnesses  testify  that  he  was  drunk ;  others,  that  he  was  not 
drunk.  It  was  proved  that  it  was  against  orders  and  rules  of  the 
company  for  persons  to  attempt  to  enter  the  cars  while  in  motion, 
and  that  Ryan  knew  of  these  orders  and  rules.  Several  wit- 
nesses testified  that  it  was  not  dangerous  for  an  experienced 
railroad  man  to  enter  cars  moving  at  the  rate  of  two  or  three 
miles  an  hour. 

Stockdale  &  Proctor  for  appellant. 

A.  B,  Peticolas  for  appellee. 
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Acker,  J.  —  Appellee  brought  this  suit  to  recover  damages 
for  personal  injury,  resulting  in  the  amputation  of  his  right  leg 
below  the  knee.     The  petition  alleged,  substantially, 
that  plaintiff  was  employed  by  defendant  as  road-  ** 

master,  and  on  the  26th  of  December,  1879,  left  Indianola  on 
defendant's  train  to  go  up  the  road  in  the  performance  of  his  duty, 
in  obedience  to  directions  given  him  on  the  22d  of  that  month ; 
that  at  the  tank  twelve  miles  from  Indianola,  where  the  train 
stopped  for  water,  he  got  off  the  train,  and  went  to  the  tank  to 
give  directions  to  employees  there  about  thawing  the  water-pipes, 
which  were  then  frozen,  it  being  in  the  line  of  his  duty  to  do  so ; 
that  the  conductor  and  engineer  in  charge  of  the  train  were 
aware  that  he  had  left  the  train  and  gone  to  the  tank,  and  put 
the  train  in  motion  without  any  signal  or  other  warning  to  plain- 
tiff, who,  in  the  course  of  his  employment,  was  compelled  to  go 
farther  up  the  road ;  that  while  said  train  was  running  at  a  speed 
which  did  not  render  it  dangerous,  if  the  cars  of  defendant  had 
been  well  constructed,  for  plaintiff  to  board  said  cars,  plaintiff 
tried  to  get  upon  the  passenger-car,  and  in  attempting  to  do  so 
his  foot  slipped,  and  while  he  held  to  the  railing  at  the  steps  of 
the  car,  the  truck  of  the  passenger-car  ran  over  his  foot,  which 
was  thereby  crushed,  rendering  amputation  necessary,  making 
him  a  cripple  for  life ;  that  the  cause  of  his  injury  was,  that  the 
car  which  he  tried  to  board  was  so  defective  and  dangerous  in  its 
construction  that  no  one  could  with  safety  enter  the  same, 
whether  in  motion  or  not,  which  was  unknown  to  plaintiff,  but 
known  to  defendant ;  that  the  car  was  dangerous  and  defective 
in  its  construction,  in  this :  that  it  was  too  narrow  for  the  track, 
the  steps  too  high  and  too  nearly  perpendicular  from  the  rail, 
and  the  trucks  too  near  the  ends  of  the  car,  and  consequently 
too  near  the  steps ;  that  the  construction  of  said  car  was  so 
defective  and  unsafe  and  unusual  that  the  use  of  it  by  defendant 
upon  its  road  was  gross  negligence,  and  that  such  negligence  was 
the  cause  of  plaintiff's  injury ;  that  if  said  car  had  been  con- 
structed as  are  cars  in  use  by  careful  and  diligent  railway  com- 
panies, plaintiff  would  not  have  been  injured." 

It  is  contended  by  appellant  that  the  court   erred    in    over- 
ruling its  general  demurrer  to  the  petition,  because  it  appears 
therefrom  that  plaintiff  seeks   to    recover  damages 
for  injuries  caused  by  the  negligence  of  his  fellow-  fe^now-Mrrint. 
servants,  and  there  is  no   allegation  of    negligence  injaryraused 
or  want  of  care  in  their  selection  by  appellant ;  and  bydefectire 
for  defects  in  the  construction  of  the  car,  the  defects  *'""• 
stated  being  patent.     Appellee  does  not  here    insist    upon  his 
right  to  recover  on  any  ground  other    than    the  defective  and 
dangerous  construction  01   the  car  by  which    he    was    injured. 
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though,  on  the  trial  below,  there  was  testimony  introduced  be- 
fore the  jury  on  the  question  whether  or  not  the  train  was 
put  in  motion  by  the  conductor  and  engineer  "without  signal 
or  otherwise  ;"  but  the  court  correctly  instructed  the  jury  that 
plaintiff  was  fellow-servant  with  the  conductor  and  engineer, 
and  could  not  recover  against  the  common  employer  for  dam- 
ages caused  by  their  negligence,  there  being  no  allegation  or 
proof  of  want  of  care  in  their  selection.  Price  v.  Navigation 
Co.,  46  Tex.  537 ;  Robinson  v.  Railroad  Co.,  Id.  541  ;  Railroad 
Co.  V,  Berry,  5  S.  W.  Rep.  818.  A  railroad  company  is  bound 
to  furnish  safe  cars  for  the  transportation  of  its  employees,  as 
well  as  others,  who  have  the  right  to  travel  upon  them  ;  and 
if  defendant's  car  was  so  defective  and  dangerous  in  its  con- 
struction as  to  make  its  use  gross  negligence,  as  alleged  in 
the  petition,  and  such  negligence  was  the  proximate  cause  of 
the  injury,  plain ti£E  might  recover,  and  we  think  the  petition 
was  sufficient  on  general  demurrer.  It  is  contended  that  the 
court  erred  in  refusing  to  set  aside  the  verdict,  and  grant  a 
Oromids  for  ucw  trial,  bccausc  the  verdict  is  contrary  to  the  law 
■ew trial.  and  the  evidence,  in  this:  that  plaintift  attempted 

to  board  the  train  while  in  motion,  contrary  to  the  rules  of  the 
company,  of  which  he  had  notice,  and  such  attempt  was  neg- 
ligence on  the  part  of  plaintiff,  which  was  the  proximate  cause 
of  his  injury. 

2.  If  there  were  any  defects  in  the  construction  of  the  car, 
they  were  patent,  and  plaintiff  knew,  or  might  by  ordinary 
diligence  have  known,  of  such  defects. 

3.  Plaintiff  attempted  to  enter  at  the  front,  instead  of  the 
back,  end  of  the  car,  while  in  motion,  he  being  intoxicated  at 
the  time,  and  was  thereby  injured  in  consequence  of  his  own 
neglect  and  carelessness. 

4-  The  evidence  showed  that  the  car  was  a  safe  car.  It  ap- 
pears from  the  evidence  that  appellee  was  employed  by  appellant 
as  road-master  of  its  railroad,  and  had  been  so  employed  for 
about  two  years  previous  to  the  injury  for  which  he  seeks  in  this 
action  to  recover  damages ;  and  that  appellant  furnished  him 
with  a  hand-cart,  and  men  to  propel  it,  for  his  use  in  the  dis- 
charge of  his  duties,  and  that  he  was  travelling  on  the  train  at  his 
own  option.  The  train  was  made  up  of  several  freight-cars,  and 
one  passenger-car  attached.  The  rules  of  the  company  prohibited 
employees  and  others  from  attempting  to  enter  the  cars  while  in 
motion,  and  this  rule  was  known  to  appellee.  While  the  train 
was  in  motion,  appellee  attempted  to  enter  at  the  front  end  of 
the  car.  His  foot  slipped,  was  caught  by  the  wheel  of  the  car, 
and  was  injured.  The  car  had  been  used  by  appellant  on  its  road 
ever  since  1872,  and  appellee  had  frequently  travelled  on  it.     No 
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■Other  person  has  ever  been  injured  by  this  car.  The  car  is  con- 
structed after  an  old  model,  differing  from  most  passenger-cars 
now  used,  it  being  narrower,  the  trucks  nearer  the  ends,  the 
steps  do  riot  project  as  far  outside  of  the  track,  and,  consequently, 
are  nearer  to  the  rail.  There  was  no  de^ot  or  platform  at  the 
place  where  appellee  was  injured.  There  is  no  evidence  tending 
to  show  that  this  car  is  less  safe  than  cars  of  different  construc- 
tion, for  persons  attempting  to  enter  it  when  not  in  motion  at 
stations  provided  by  the  company  for  that  purpose.  There  was 
evidence  tending  to  show  that  appellee  was  intoxicated  at  the 
time  he  was  injured.  Several  witnesses  testify  that  he  was 
"drunk ; "  about  an  equal  number  testify  that  he  was  not  "drunk ; " 
and  he  testifies  that  he  had  taken  two  drinks.  An  employer  is 
bound  to  use  due  care  to  protect  the  safety  of  an  employee ; 
and  if  the  employee  knowingly  and  intentionally  disobeys  a 
reasonable  rule  or  regulation  established  for  his  safety,  unless 
he  does  so  under  the  influence  of  fear  produced  by  Brnpiojee 
the  appearance  of  sudden  danger,  and  the  act  of  disobejing 
disobedience  is  the  proximate  cause  of  the  injury  mie cannot 
complained  of,  he  cannot  recover.  Lyon  v.  Rail-  "*®^*'" 
road  Co.,  31  Mich.  429;  Shanny  v.  Cotton  Mills,  66  Me.  429; 
Railroad  Co.  v,  Thomas,  51  Miss.  637;  Railroad  Co.  v,  Rhodes, 
56  Ga,  645. 

We  think  the  evidence  is  insuflBcient  to  sustain  the  verdict, 
and  that  the  court  erred  in  refusing  to  set  it  aside,  and  grant  a 
new  trial.  For  this  error  we  are  of  opinion  that  the  judgment  of 
the  court  below  should  be  reversed,  and  the  cause  remanded. 

Willie,  C.  J.  —  Report  of  commissioners  of  appeals  examined, 
their  opinion  adopted,  and  the  judgment  reversed,  and  the  cause 
remanded. 

Injury  to  Employee  white  disobeying  RuleSi  —  See  Pennsylvania  Co.  v. 
Whitcomb,  31  Am.  &  Eng.  R.  R.  Cas.  149;  Darracutts  v.  Chesapeake  &  O. 
R.  Co.,  and  note,  31  lb.  157,  166;  Reed  v.  Burlington,  etc.,  R.  Co.,  31  lb. 
190 ;  Fay  v.  Minneapolis,  etc.,  R.  Co.,  11  lb.  193 ;  Luebke  v,  Chicago,  etc., 
R.  Co.,  15  lb.  183  ;  Leahy  T/.  Southern  Pacific  R.  Co.,  15  lb.  230;  McGrath 
V.  New  York,  etc.,  R.  Co.,  18  lb.  5;  Pringle  v,  Chicago,  etc.,  R.  Co.,  18  lb.  91  ; 
Central  R.  Co.  v,  Mitchell,  i  lb.  145;  Atchison,  etc.,  R.  Co.  v.  Plunkett, 
2  lb.  128;  Slater  2/.  Jewett,  5  lb.  515;  Beems  v.  Chicago,  etc.,  R.  Co.,  10  lb. 
658. 

Duty  of  Company  to  make  Rules  for  the  Safe  Management  of  Business.  — 
One  who  employs  servants  in  a  complex  and  dangerous  business,  ought  to 
supply  rules  sufficient  for  its  order  and  safe  management ;  and  his  failure 
to  do  so  is  a  personal  neglect,  for  the  consequences  of  which  he  will  be  liable 
to  his  servants.  It  is  feasible  and  proper  for  a  railroad  company  to  have 
some  rules  and  regulations  for  the  government  of  its  employees  in  making 
living  switches  and  in  the  shunting  and  kicking  of  cars,  for  the  warning 
01  persons  liable  to  be  injured ;  and  a  petition  which  bases  a  charge  of  negli- 
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gence  upon  the  company's  failure  to  do  so,  states  a  cause  of  action.  Reagan 
V.  St  Louis  K.  &  N.  R.  Co.,  93  Mo.  348.  See  also  note,  i  Am.  &  Enz-  R.  R. 
Cas.  138 ;  note,  51b.  549 ;  L^e  Shore,  etc.,  R.  Co.  v,  Lavalley,  5  Jo.  549 ; 
Sheehan  v.  New  York,  etc.,  R.  Co.,  12  lb.  235 ;  note,  28  lb.  498. 

Evidence  as  to  Rule  established  after  an  Accident.  —  When  an  officer  of 
the  defendant  railroad  company  testified,  on  direct  examination,  that,  in  his 
opinion,  the  rules  and  regulations  of  the  company  in  reference  to  ^ving  notice 
to  employees  of  running  of  the  extra  trains,  at  the  time  of  the  accident  in  suit, 
were  reasonable  and  sufficient,  it  was  proper  to  permit  him  to  be  asked,  on 
cross-examination  (not  for  the  purpose  of  showing  negligence  on  the  part  of 
the  company,  but  merely  to  show  an  inconsistency  with  his  former  statement), 
whether  an  additional  regulation  was  not  made  after  the  accident.  Quinn  v. 
New  York  &  N.  E.  R.  Co.  (Conn),  5  N.  Eng.  Rep.  685. 

Negligence  of  Company  in  not  giving  Train-Men  Notice  of  Condition  of 
Track  when  Repairs  are  being  madoi  —  In  the  action  against  a  railroad 
company  for  negligently  causing  the  death  of  a  freight  conductor,  it  appeared 
that  the  accident  occurred  while  deceased  was  runnmg  his  train  at  an  immod- 
erate rate  of  speed  over  a  bridge  which  was  being  repaired,  when  the  bridge 
gave  way.  //eld,  that  the  company  was  not  negligent  in  not  giving  the  train- 
men notice  of  the  condition  of  the  track,  where  the  conductor  knew  that  the 
repairs  were  being  made,  and  the  "slow-boards"  were  out.  St.  Louis  L  M. 
&  S.  R.  Co.  V.  Morgan  (Ark.),  8  S.  W.  Rep.  179. 

Injury  to  Servant  pasting  along  the  Side  of  Track  by  being  struck  by  Cars 
running  with  Nobody  in  Charge.  —  In  Chicago,  N.,  &  St.  P.  R.  Co.  v,  Krueger 
(111.),  16  N.  East.  Rep.  52,  an  action  against  a  railway  company  for  personal 
injury,  it  appeared  that  plaintiff,  while  in  the  employ  of  defendant,  was  passing 
through  a  space  between  track  of  defendant's  road,,  and  an  obstruction  at  the 
side  which  was  four  feet  seven  inches  from  the  first  rail,  but  was  only  two  feet 
seven  inches  therefrom  when  a  train  was  on  the  track,  and  a  train  of  defend- 
ant's propelled  by  its  own  momentum,  no  person  having  charge  of  it,  and  no 
warning  of  its  approach  being  given,  came  up  behind  plaintiS,  striking  him, 
and  causing  the  injury.  The  court  held  that  an  instruction  to  the  jury  to  give 
a  verdict  for  defendant  was  properly  refused 
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{Afassachusetts  Supreme  Judicial  Court,  May  7,  1888.) 

Shovellers  of  Coal  from  Vessels  at  Dock  as  Servants  of  Railroad  Company. 
—  Whether  shovellers  engaged  in  transferring  coal  from  a  vessel  at  a  dock 
into  the  cars  of  a  railroad  company,  the  apparatus  used  belonging  to  such  com- 
pany and  controlled  by  its  servants,  and  the  shovellers  being  paid  from  money 
received  by  the  company  from  the  shipowners  for  unloading,  are  servants  olE 
such  company,  is  a  question  of  fact  to  be  decided  by  the  jury. 

Transfer  of  Freight  from  Vessel  to  Cars  as  a  Railroad  Operation.  —  The 
transfer  of  freight  by  a  railroad  company  from  a  vessel  to  its  cars  is  a  railroad 
operation  within  the  meaning  of  Pub.  St.  Mass.  c.  112,  sect.  212,  and  St.  1883, 
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c.  243,  providing  for  damages  for  death  from  the  *^  negligence  of  a  corporation 
operating  a  railroad." 

Samoi — Defective  Appliances  —  Duty  to  replaces — Where  shovellers  in 
tl^e  hold  of  a  vessel  inform  their  foreman  that  a  rope  has  become  weakened 
so  that  its  further  use  is  dangerous  to  them,  and  material  and  appliances  for 
replacing  it  with  a  safe  rope  are  provided  by  the  employer,  the  question 
whether  it  was  the  duty  of  the  shoveUers  or  their  foreman,  or  of  the*employer, 
to  replace  the  weak  rope  with  a  safe  one,  is  a  question  of  fact  for  the  jury. 

Exceptions  from  Superior  Court,  Suffolk  County ;  Thompson, 
Judge. 

Two  actions  of  tort,  by  Daniel  A.  Daley,  administrator  of  the 
estate  of  Thomas  Daley,  against  the  Boston  &  Albany  Railroad 
Company,  to  recover,  in  the  first  action,  far  the  death  of  plain- 
tiff's  intestate  under  the  statute,  and  in  the  second  action,  for 
the  suffering  sustained  by  plaintiff's  intestate  ;  the  latter  having 
been  injured  while  at  work  on  defendant's  coal  wharf,  unloading 
a  schooner,  by  the  fall  of  a  coal-bucket,  which  fell  in  consequence 
of  a  defect  in  the  rope  attached  to  the  fall  by  which  it  was 
raised  and  lowered.  At  the  trial  the  jury  returned  a  verdict  for 
the  plaintiff  in  each  case,  — ^3,5CX)  for  the  death  of  the  intestate,, 
and  ^i,5CO  for  the  suffering ;  and  the  defendant  excepted. 

Samuel  Hoar  for  defendant. 

Richardson  &  Hale  for  plaintiff. 

Devens,  J.  —  The  first  bill  of  exceptions  applies  only  to  the 
first  case,  in  which,  at  the  trial,  the  plaintiff  elected  to  strike 
out  the  second  count  of  his  amended  declaration.  As  the  cases- 
were  tried,  the  first  action  was  to  recover  damages 
for  the  loss  of  life  of  Thomas  Daley,  the  plaintiff's  \l^^^  "-^" 
intestate,  by  his  administrator,  for  the  use  of  his 
children  ;  Daley  leaving  no  widow.  The  second  was  to  recover 
damages  for  the  suffering  of  Daley  previous  to  his  decease. 
There  was  a  motion  in  the  Superior  Court,  made  at  a  term  pre- 
vious to  the  trial,  by  the  plaintiff  to  amend  the  original  declara- 
tion filed  by  him,  with  the  writ,  by  filing  two  distinct  counts, 
embracing  the  two  causes  of  action  above  stated  ;  and  by  the 
bill  of  exceptions  it  appears  that  "  there  was  evidence  tending 
to  show  that  the  plaintiff  intended,  when  he  brought  his  action,  to 
set  forth  and  rely  upon  a  cause  of  action  at  common  law  for 
injuries  and  sufferings  of  his  intestate,  and  also  a  cause  of  action 
under  the  statute  for  the  death  of  his  intestate."  This  evidence 
is  fortified  by  an  examination  of  the  declaration  itself,  which 
must  be  construed  as  intending  to  include  in  one  count  two  dis- 
tinct causes  of  action,  however  imperfectly  they  or  one  of  them 
may  be  stated.  At  the  hearing  of  the  motion  the  presiding 
judge  declined  to  pass  upon  several  rulings   requested   by  the 
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defendant,  except  so  far  as  they  were  involved  in  allowing  the 
amendments,  which  he  permitted.  To  this  the  defendant 
excepted.  The  rulings  requested  are  to  be  examined  only  with 
a  view  of  ascertaining  whether  they  contain  any  legal  proposi- 
tion which  in  itself,  or  in  connection  with  other  facts  appearing 
by  the  bill,  rendered  it  erroneous  to  grant  the  plaintiff's  applica- 
tion. A  party  is  not  entitled  to  rulings,  correct  in  point  of  law 
as  general  propositions,  which  have  no  immediate  bearing  on 
the  matter  in  dispute.     Fish  v.  Bangs,  113  Mass.  123. 

As  the  original  declaration  itself,  and  the  evidence  before  the 
judge,  tended  to  show  that  the  plaintiff  intended  to  rely  on  both 
the  causes  of  action  stated,  it  must  be  deemed  that  by  granting  the 
amendment  which  permitted  the  plaintiff  to  restate  them  in 
two  distinct  counts,  the  court  decided  that  the  plaintiff  did  thus 
intend.  This  must  be  held  to  have  been  involved  in  its  decision, 
when  nothing  appears  showing  that  it  rested  the  leave  to  amend 
upon  any  other  ground.  Even  if  it  is  true  that  the  one  cause, 
that  at  common  law,  was  well  set  forth,  and  the  other,  that  aris- 
ing under  and  by  virtue  of  the  statute,  but  imperfectly  so,  this 
affords  no  reason  why  an  amendment  of  the  latter  should  not  be 
made.  An  accurate  statement  is  the  object  which  the  amend- 
ment seeks  to  attain.  It  is  true,  as  the  defendant  contends, 
that  the  court  cannot  permit  a  plaintiff  to  amend  his  declaration 
so  as  to  sustain  his  action  for  a  cause  for  which  he  did  not  intend 
originally  to  bring  it ;  but  the  court  was  not  required,  at  the 
request  of  the  defendant,  to  lay  down  this  abstract  proposition. 
The  argument  of  the  defendant  is,  that  the  court  may  have  found 
that  the  plaintiff  did  not  originally  intend  to  bring  his  action 
for  the  cause  arising  under  the  statute,  as  it  refused  to  formally 
rule  on  the  propositions  requested.  A  bill  of  exceptions  is, 
however,  to  show  affirmatively  some  error  committed  by  the 
court  below.  As  it  may  well  have  been  that  the  court  may  have 
found  that  the  plaintiff  did  intend  to  bring  his  action  under  the 
statute,  and  as  all  inferences  are  to  be  in  favor  of  the  result 
reached  by  it  in  permitting  the  amendment,  no  ground  of 
exception  appears. 

The  defendant  further  contends  that  the  plaintiff  could  not 
be  permitted  to  amend  by  putting  two  causes  of  action,  which 
could  not  be  thus  joined,  into  one  suit,  and  that  such  was  the 
effect  of  the  amendment.  The  court  had-  authority  to  permit 
the  declaration  to  be  so  amended  as  to  properly  state  the  causes 
for  which  it  was  brought.  The  effect  of  this  amendment  was  not 
immediately  in  question.  If  the  result  was  that  the  declaration 
as  thus  amended  was  demurrable,  or  that  the  plaintiff  could  be 
compelled,  before  proceeding  to  trial,  to  abandon  one  or  the  other 
count,  that  was  a  matter  to  be  thereafter  decided.  The  entry 
will  therefore  be,  as  to  the  first  bill,  exceptions  overruled. 
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The  second  bill  includes  exceptions  taken  in  both  cases  at  th^ 
trials,  which  were  conducted  together.  They  may  be  considered 
conveniently  together,  as  they  were  taken.  The' 
fundamental  question  in  the  case  was  whether  the  !^J*|?*' 
plaintifiE's  intestate,  when  the  injury  occurred,  was  employee o" 
an  employee  of  the  defendant.  That  it  was  the  defeadaat. 
duty  of  the  schooner  to  place  the  coal  on  the  wharf 
of  the  defendant,  and  to  bear  the  expense  thereof,  was  admitted. 
It  is  also  equally  clear  that  the  work  of  loading  it  into  their  cars 
belonged  to  the  defendant.  The  two  operations  were  performed 
as  one,  although  successively;  the  coal,  as  it  was  hoisted  from 
the  schooner,  being  put  into  the  barrows  of  defendant,  to  be 
carried  to  their  cars.  The  engine,  and  all  the  apparatus  used,, 
belonged  to  the  defendant,  and  the  engineer  was  its  servant. 
The  dock-master  of  defendant,  one  Thornton,  had  the  general 
direction  and  control  of  its  wharves  at  East  Boston,  and  was  as- 
sisted by  one  Carey.  He  assigned  the  berths  to  the  schooners 
as  they  arrived.  He  employed  the  foreman  of  the  gang  (known 
as  the  stageman)  who  unloaded  the  schooner,  who  was  also  paid 
by  the  defendant,  and  gave  him  directions  when  to  proceed,  and 
put  out  the  coal.  If  there  were  any  delay  in  the  work,  it  was  the 
duty  of  the  stageman  to  report  to  him.  There  was  also  evidence 
that  the  schooner  paid  to  the  defendant's  local  cashier  twenty- 
five  cents  a  ton  for  discharging  the  cargo  ;  that  he  retained  for 
the  defendant  a  certain  portion  for  the  use  of  its  apparatus,  and 
delivered  another  to  the  foreman  of  the  gang  who  unloaded  the 
vessel,  and  who  divided  it  among  the  men.  The  work  of  unload- 
ing the  schooner  John  H.  Kranz,  in  the  course  of  which  Daley  was 
injured,  proceeded  in  this  way. 

The  defendant  asked  the  court  to  instruct  the  jury  that  there 
was  no  evidence  of  any  authority  from  the  defendant  to  Thornton 
to  employ  men  as  shovellers.  This  should  not  have  been  given. 
There  was  evidence  of  a  general  authority  on  his  part  as  to  the 
unloading,  from  which  such  authority  might  be  inferred  ;  and  it 
was  also  immaterial  whether  the  men  were  employed  by  Thorn- 
ton, or  by  some  one  else  entitled  to  act  for  the  defendant.  The 
material  question  was  whether  these  men  were  actually  in  the 
employ  of  the  defendant  corporation.  If  the  corporation  was 
actually  doing  the  work  of  unloading  the  vessel,  having  charge 
and  direction  of  it  through  iks  upper  servants,  and  authorized  to 
control  the  laborers  engaged  in  it,  and  was  also  receiving  pay 
from  the  party  bound  to  bear  the  expense  of  it,  those  engaged  in 
it  were  its  servants.  It  cannot  make  any  difference  whether  the 
men  employed  were  hired  by  it  for  the  month  or  year  or  job,  or 
whether  they  received  a  fixed  sum,  or  a  portion  of  the  sum  re- 
ceived by  the  defendant  from  the  schooner,  if  they  were  entitled 
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to  look  to  defendant,  and  not  to  the  schooner,  for  their  compen- 
sation. The  instructions  were  in  accordance  with  this ;  and  there 
was  certainly  evidence,  although  upon  this  point  there  was  con- 
flict, that  Thornton  employed  other  men  than  Gallagher,  the  fore- 
man or  stageman ;  that  he  discharged  the  whole  "  gang,"  as  it 
was  termed,  of  shovellers,  at  a  time  previous,  and  afterwards  took 
them  back ;  that  he  refused  employment  to  some  men  ;  that  he 
had  control  of  the  run  or  platform ;  that  he  directed  men  when 
to  go  on,  and  when  to  stop  work. 

The  defendant  contends  that  the  evidence,  if  any  thing,  showed 
a  relation  of  contractor  and  contractee  between  the  gang  and  the 

defendant,  and  that  such  should  have  been  the  ruling. 
^iu»nUoiff  r  '^^^^  position  does  not  appear  to  have  been  taken  at 
thrjury.  *'  ^^  trial,  nor  did  the  defendant  desire  to  have  the  in- 
quiry submitted  to  the  jury  whether  the  laborers  were 
not  independent  contractors,  performing  a  particular  job  con- 
tracted for  by  their  foreman.  If  it  had  been  so  submitted,  the 
evidence  that  the  engineer  and  stageman  were  directly  hired  by 
Thorntoh,  and  in  a  general  way  directed  by  him,  together  with 
the  other  evidence  above  recited,  would  fully  have  justified  a 
finding  that  the  relation  of  master  and  servant  existed  between 
the  defendant  and  the  laborers.  The  answer  to  the  inquiry 
whether  Daley  and  the  gang  of  laborers  were  the  servants  of 
the  defendant,  depended  upon  numerous  circumstances,  more  or 
less  disputed  and  complicated,  and  was  properly  left,  as  a  ques- 
tion of  fact,  to  be  decided  by  the  jury. 

The  defendant  further  contends,  that,  as  the  business  of  un- 
loading vessels  is  a  business  distinct  from  that  of  operating  a 

railroad,  even  if  the  injury  was  the  result  of  the  neg- 
vnioading'  Hgence  of  the  defendant,  it  cannot  be  held  to  be  the 
raiiroiid"*  rcsult  "  of  the  negligence  or  carelessness  of  a  cor- 
operation.         poration  operating  a  railroad."     Pub.  St.  c.  112,  sect. 

212;  St.  1883,  c.  243.  Pub.  St.  c.  1 1 2,  sect.  212,  pro- 
vides that  when  the  life  of  a  passenger,  or  of  a  person  being  in 
the  exercise  of  due  diligence,  and  not  a  passenger,  nor  in  the 
employment  of  such  corporation,  is  lost  "  by  reason  of  the  negli- 
gence or  carelessness  of  a  corporation  operating  a  railroad  or 
street  railway,  or  of  the  unfitness  or  gross  negligence  or  careless- 
ness of  its  servants  or  agents  while  engaged  in  its  business,"  not 
less  than  $^QO  nor  more  than  $5,000  may  be  recovered,  by  in- 
dictment, to  the  use  of  certain  persons  named.  The  second 
clause  of  the  same  section  provides,  that,  "  if  the  corporation  is 
a  railroad  corporation,  it  shall  also  be  liable  in  damages  not  ex- 
ceeding five  thousand  dollars  nor  less  than  five  hundred  dollars," 
in  an  action  of  tort,  to  the  executor  or  administrator,  to  the  use 
of  the  same  persons  specified  in  the  indictment.     It  is  provided 
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that  only  one  of  these  remedies  can  be  availed  of.  St.  1883,  c. 
243,  amends  this  section  by  inserting,  after  the  provision  as  to  an 
indictment,  "and  if  any'employee  of  such  corporation,  being  in 
the  exercise  of  due  care,  is  killed  under  such  circumstances  as 
would  have  entitled  the  deceased  to  maintain  an  action  for  dam- 
ages against  such  corporation  if  death  had  not  resulted,  the  cor- 
poration shall  be  liable  in  the  same  manner  and  to  the  same 
extent  as  it  would  have  been  if  the  deceased  had  not  been  an 
employee."  The  words  "operating  a  railroad  "  in  Pub.  St.  c.  1 12, 
sect.  212,  describes  the  kind  of  corporation  intended  to  be  sub- 
jected to  the  liability  there  imposed,  and  not  the  work  immedi- 
ately in  the  process  of  performance  by  it.  Even  if  they,  could 
be  held  to  limit  the  liability  to  occasions  when  the  railroads  are 
being  actually  operated,  they  would  not  limit  it  to  accidents 
occasioned  by  locomotives,  moving  trains,  etc.,  or  only  upon  its 
tracks.  The  handling  of  its  freight,  the  loading  and  unloading 
of  its  cars,  or  the  transfer,  as  in  the  case  at  bar,  of  freight  from 
a  vessel  to  its  cars,  are  railroad  operations. 

The  defendant  further  urges  that  it  is  clearly  shown  that  the 
defendant  discharged  his  whole  duty  to  the  plaintiff's  intestate, 
and  that  there  was  no  evidence  of  negligence  on  the 
part  of  defendant  which  could  properly  be  submitted  The  question  of 
to  a  jury.  This  argument  is  upon  the  theory  that  the  nyHge^ce! 
only  contention  that  could  have  been  made  by  the 
plaintiff  was,  that  the  defendant  was  negligent  in  not  supplying  a 
suitable  and  safe  fall,  and  that  as  to  that  matter  the  defendant 
did  its  whole  duty.  It  is  the  duty  of  the  master  to  exercise  ordi- 
nary care  in  supplying  and  maintaining  machinery,  appliances,  and 
instrumentalities ;  and  if  the  servant,  exercisimg  ordinary  care, 
is  injured  by  a  deficiency  therein,  he  is  entitled  to  recover  dam- 
ages. The  servant  charged  with  providing  these  appliances 
stands  in  the  place  of*  the  master,  and  performs  the  duty  incum- 
bent on  him.  It  is  not  sufficient  that  he  is  an  intelligent  and 
competent  servant.  If  he  neglects  this,  the  master  is  still  re- 
sponsible, unless  he  shall  himself  have  exercised  a  reasonable 
care  and  supervision  over  him  in  seeing  that  the  machinery  was 
in  proper  condition.  Nor  is  it  enough  that  the  master  has  em- 
ployed suitable  servants,  and  furnished  them  with  suitable  mate- 
rials, and  instructed  them  to  keep  the  machinery  in  repair.  He 
must  see  that  such  servants  do  their  duty.  Rogers  v.  Manufac- 
turing Co.,  144  Mass.  198;  Elmer  v.  Locke,  135  Mass.  576. 
The  making  of  such  ordinary  repairs  as  the  machine  requires. 
from  day  to  day,  and  which  are  intended  to  be  done  as  a  part  of 
its  operation  by  those  engaged  in  running  the  machine,  may  be 
intrusted  to  them,  or  to  some  among  them  ;  and  if  the  master 
employs  competent  servants  for  that  purpose,  and  supplies  them 
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with  suitable  means,  the  master  performs  his  duty.  Such  ser- 
vants are  fellow-servants  with  those  employed  only  to  use  the 
machine.  Johnson  v.  Boat  Co.,  135  Mass.  209;  McGee  v.  Cord- 
age Co.,  139  Mass.  445.  The  injury,  in  the  case  at  bar,  occurred, 
not  from  careless  handling  or  management  of  the  fall,  but  from 
the  defective  character  of  the  rope  used.  There  was  ample  evi- 
dence that  it  was  the  dut/of  Carey,  who  was  the  assistant  of 
Thornton,  to  repair,  splice,  and  fit  the  ropes  used.  Each  gang 
of  men  had  its  own  fall.  The  defendant  has  argued  that,  even  if 
it  was  the  fault  of  Carey  or  Thornton  that  a  defective  rope  was 
used,  it  was  the  negligence  of  a  fellow-servant  who  was  provided 
with  suitable  material  (as  there  was  an  additional  fall  at  his  dis- 
posal), and  who  was  himself  a  competent  man.  We  do  not  per- 
ceive, at  the  trial,  that  the.  defendant  took  the  position 'that  Daley, 
the  deceased,  was  a  fellow-servant  of  Carey  or  Thornton.  He 
relied  on  the  fact  that  Gallagher  might  have  got  a  new  fall  by 
asking  for  it,  and  that  as  he,  or  the  gang  of  which  he  was  fore- 
man, did  not  ask  for  it,  the  plaintifiE  could  not  recover.  His  fifth 
request  was,  "If  there  was  another  rope  or  fall  accessible  to 
Gallagher,  or  which  he  could  have  had  by  inquiring  for  it,  and  it 
was  his  duty  to  get  it,  or  ask  for  it,  upon  his  discovering  the 
weakness  of  the  one  in  use,  and  he  negligently  omitted  to  do  so, 
and  went  to  work,  and  by  reason  of  the  omission  the  accident 
occurred,  the  plaintiff  cannot  recover  in  either  action."  The 
judge,  in  his  charge,  submitted  to  the  jury  the  inquiry  whether, 
as  the  workmen  were  employed,  it  was  their  duty,  if  the  rope 
became  apparently  weak  or  gave  out,  to  go  and  get  a  new  one  to 
replace  the  old  one,  and  whether  such  had  been  provided  at  a 
convenient  place  by  the  defendant,  or  whether  it  was  the  duty  of 
the  defendant  corporation  to  see  that  a  proper  rope  was  provided. 
He  also  restated,  in  answer  to  the  objection  of  the  defendant  to 
the  part  of  the  charge  relating  to  the  inquiry  whether  it  was  the 
duty  of  the  men  to  see  that  the  rope  was  a  proper  one,  and,  if  not, 
to  get  another,  the  general  principle  with  regard  to  men  in  the 
employ  of  another,  in  these  words :  "  Where  there  is  used  such 
kind  of  appliances  that  from  time  to  time  it  is  necessary  to 
supply  a  part  or  a  portion,  and  the  material  for  that  supply  is 
provided  by  the  corporation,  that,  if  it  is  the  duty  of  the  men 
who  are  employed,  or  either  of  the  gang,  —  Gallagher  or  either 
of  them,  —  if  it  is  their  duty,  in  the  gang,  or  if  it  is  the  duty  of 
either  of  them,  to  get  and  replace  these  themselves,  then,  of 
course,  they  cannot  recover,  because  it  would  be  a  failure  to  per- 
form their  duty,  or  the  failure  on  the  part  of  a  fellow-servant  to- 
perform  his  duty  ;  and  I  left  it  to  you  to  say,  under  all  the  testi- 
mony here,  whether  or  not  this  was  the  duty  of  the  gang,  or 
whether  it  was  the  duty  of  the  defendant  corporation  to  supply  • 
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this  fall,  and  to  reasonably  look  after  it,  and  see  that  it  was  in  a 
reasonably  safe  and  proper  condition  for  use."  To  which  the 
defendant  excepted.  We  do  not  see  why  the  request  of  the  de- 
fendant was  not  substantially  complied  with.  Both  the  request 
and  the  instruction,  assuming  that  the  fall  was  defective,  place 
the  responsibility  on  the  gang  if  it  was  the  duty  of  Gallagher  or 
the  gang  to  replace  it,  or  see  that  it  was  replaced,  and  the  means 
of  replacing  had  been  provided  by  the  corporation.  The  request 
is,  that  if  the  rope  or  fall  was  accessible,  and  Gallagher  could 
have  had  it  by  inquiring  for  it,  and  it  was  his  duty  to  get  it,  or 
ask  for  it,  on  discovering,  etc.,  then  the  plaintiff  cannot  recover. 
The  instruction  does  not  use  the  words  "  ask  for  it ;  '*  but  it  clearly 
denies  to  the  plaintiff  the  right  to  recover  if  the  duty  of  seeing 
that  the  rope  was  sound,  and,  if  not  sound,  of  replacing  it,  rested 
upon  Gallagher,  or  either  of  the  gang,  and  the  means  were  acces- 
sible. The  defendant  urges  that  the  instruction  given  was 
erroneous  on  this  point,  because  it  says,  "  If  the  jury  should 
find  that  it  was  the  duty  of  Carey  or  Thornton  to  *'  get  and 
replace  **  the  new  fall,  on  being  notified  by  Gallagher,  or  any  one 
else,  of  the  necessity  for  so  doing,  they  would  be  fellow-servants 
of  the  plaintiff's  intestate,  precisely  as  Gallagher  would  have  been 
if  it  were  his  duty ;  and  the  plaintiff  could  not  recover  for 
negligence  on  the  part  of  Carey  and  Thornton  in  that  case." 
This  is  not  a  sound  argument.  The  instruction  requested  and 
that  given  dealt  only  with  the  duty  of  the  gang  or  its  foreman 
on  the  one  side,  and  the  corporation  on  the  other.  The  judge 
did  not  undertake  to  define  what  the  relations  of  Carey  and 
Thornton  were,  and  to  what  extent  the  corporation  would  be 
responsible  for  their  acts  or  neglect.  The  defendant  had  re- 
quested no  instruction  upon  the  theory  that  Carey  or  Thornton 
were,  if  they  had  neglected  their  duty,  —  it  being  their 
duty  to  see  to  it  that  the  fall  was  in  good  condition,  — 
still  fellow  -  servants  of  the  plaintiff,  and  therefore  that  he 
could  not  recover.  It  contends  that,  under  the  instructions 
given,  the  jury  must  find  for  the  plaintiff,  if  the  duty  of  get- 
ting and  replacing  the  rope  was  not  on  the  gang,  even*  though, 
having  the  duty  of  getting  and  replacing,  Thornton  and  Carey 
were  free  from  negligence.  Nothing  of  this  sort  is  said  by 
the  presiding  judge.  The  case  was,  without  doubt,  tried  on  the 
theory,  of  which  there  is  ample  evidence  disclosed  by  the  excep- 
tions, that  there  was  great  negligence  on  the  part  of  some  one 
in  permitting  a  gang  of  men  to  go  to  work  with  a  fall  provided 
with  so  wretched  a  rope,  and  that  this  negligence  was  either  the 
fault  of  Gallagher,  who  had  the  immediate  control  of  the  work 
of  the  laborers,  and  directed  the  actual  performance  of  the  work, 
or  of  the  servants  of  the  defendant,  Carey  and  Thornton,  who 
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had  no  share  in  the  actual  work,  but  through  whom  the  appli- 
ances and  instrumentalities  of  the  work  were  supplied.  If  it  was 
the  fault  of  the  latter,  the  defendant  does  not  appear  to  have  con- 
troverted its  responsibility.  If  the  defendant  had  desired  in- 
structions as  to  the  responsibility  of  the  defeniiant  for  Carey  and 
Thornton,  they  should  have  been  asked.  Nor  does  it  appear  that 
instructions  on  this  subject  were  not  given  by  the  judge,  as  only 
so  much  of  his  charge  is  reported  as  related  to  the  exceptions 
taken. 

The  instructions  given  in  answer  to  the  fifth  request  of  de- 
fendant were  sufficiently  favorable  to  defendant.  Whether,  if 
Gallagher  had  been  guilty  of  neglect  in  seeing  to  it  that  the  rope 
was  sufficient,  and,  observing  that  it  wa$  insufficient,  in  failing 
to  get  and  replace  it  by  another,  this  was  to  be  considered  the 
neglect  of  a  fellow-servant  strictly,  which  would  deprive  the  plain- 
tiff of  his  right  to  recover,  or  of  the  master  who  had  intrusted 
the  duty  to  Gallagher,  it  is  not  now  necessary  to  discuss  in  view 
of  the  instructions  given.  In  Johnson  v.  Boat  Co.,  135  Mass. 
209,  it  was  held  that  where  three  men  worked  together  on  a 
small  boat,  which  was  provided  with  a  rope  to  replace  that  in 
actual  use,  as  it  might  become  decayed,  and  one  was  the  foreman 
"to  superintend  the  work  of  the  men,  and  the  use  and  condi- 
tion of  the  apparatus  upon  his  boat,"  the  negligence  of  such 
foreman  was  the  neglect  of  a  fellow-servant.  But  there  is  a  dif- 
ference, and  there  may  be  a  legal  distinction,  between  that  case, 
where  something  is  necessary  to  be  done  from  time  to  time  to 
keep  a  machine  in  working  order,  as  by  replacing  a  rope,  and  the 
foreman  is  provided  with  and  has  in  his  own  control  the  means 
of  doing  this,  and  one  in  which  it  is  his  duty  to  apply  for  and 
thus  obtain  the  means  of  replacing  a  rotten  rope.  In  the  first 
it  is  a  part  of  his  duty,  in  working  the  machine,  to  stop  it  from 
time  to  time,  for  the  purpose  of  repairing  it  from  the  materials 
in  his  hands  ;  but  if  he  is  only  to  get  the  materials  by  asking  for 
them,  even  if  it  is  made  his  duty  to  ask,  the  control  of  the  re- 
pairs is  with  those  who  are  to  provide  the  machinery,  rather  than 
those  who  are  to  work  it.  It  might  be  for  them  to  determine 
whether  the  machine  should  be  stopped  and  the  repairs  made, 
and  the  neglect  of  the  foremen  to  report  its  condition  might, 
perhaps,  be  treated  rather  as  a  neglect  of  the  master,  who  is  to 
provide  suitable  machinery,  than  of  the  servant,  whose  duty  it  is 
to  handle  it  properly.  It  was  not  contended  that  the  plaintiff's 
intestate  had  any  knowledge  of  the  weakness  of  the  rope.  The 
facts  out  of  which  the  duties  of  Gallagher  and  the  gang  on  the 
one  side,  and  of  Thornton,  Carey,  and  the  defendant  on  the  other, 
arose,  were  in  dispute.  What  were  those  duties,  respectively, 
depended  on  these  facts ;  and,  under  proper  instructions,  it  was 
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for  the  jury  to  determine  what  those  relations  were.  Clark  v, 
Soule,  137  Mass.  380.  Under  the  instructions  as  given,  it  must 
have  decided  that  it  was  the  duty  of  Carey  and  Thornton  to  have 
seen  to  it  that  there  was  a  sufficient  rope  in  the  fall  provided  for 
the  use  of  the  gang  to  which  the  plaintiff's  intestate  belonged, 
and  that  the  neglect  so  to  do  was  that  of  the  master.  Excep- 
tions overruled. 

Who  are  Servants.  —  See  Pennsylvania  R.  Co.  v.  Price,  and  note,  i  Am. 
&  Eng.  R.  R.  Cas.  234-239.. 

Train  of  one  Company  on  Track  of  another  Company.  —  Plaintiff's 
husband,  an  employee  of  the  Port  Roval  R.  Co.,  was  killed  *by  an  accident 
while  the  train  of  the  former  was  on  the  track  of  the  Augusta  road.  Heldy 
in  an  action  for  damages,  that  deceased  was  not  an  employee  of  the 
Augusta  road.    Augusta  &  K.  R.  Co.  v.  Killain  (Ga.),  4  S.  East.  Kep.  165. 

Person  operating  Ditching-Machine  is  "connected  with  Use  and  Operation" 
of  Railway  under  Iowa  Code. —  Under  Code  Iowa,  sect.  1307,  providing  for 
the  recovery  of  damages  suffered  by  reason  of  the  negligence  of  a  co-em- 
ployee, "  connected  with  the  use  and  operation  "  of  a  railway,  a  person-  in- 
mred  in  operating  a  ditching-machine  which  is  carried  on  a  car,  and  worked 
by  the  movement  of  the  car  on  the  railroad  track,  comes  within  the  provision, 
and  evidence  tending  to  show  that  the  injury  was  caused  by  the  negligence 
of  co-employees  should  be  submitted  to  the  jury.  Nelson  v,  Chicago,  M.  & 
St.  P.  R.  Co.  (Iowa),  35  N.  W.  Rep.  611. 

Injury  received  In  Attempting  to  board  a  Moving  Train  occurs  within  the 
«  Use  and  Operation  of  the  Train"  under  Code  Iowa.  —  Code  Iowa,  sect. 
1307,  provides  that  railroad  corporations  shall  be  liable  to  persons  or  employees 
for  damages  sustained  by  negldct  of  agents,  mismanagement  of  engineers,  or 
wilful  wrong  by  them  or  other  employees,  when  connected  with  the  use  and 
operation  of  a  train.  Plaintiff,  a  section-hand  in  the  employ  of  defendant, 
was  directed  to  get  on  a  loaded  movine  train  by  the  conductor  and  others  in 
charge  of  the  train,  to  go  to  another  place  to  help  unload  it,  and  in  attempting 
to  do  so  was  thrown  down,  and  received  personal  injuries.  Held,  that  such 
injuries  occurred  in  the  "  use  and  operation  "  of  the  train,  within  the  meaning 
of  the  statute.     Rayburn  v.  Central  Iowa  R.  Co.  (Iowa),  35  N.  W,  Rep.  606. 

Injury  to  Volunteer  assisting  Bralceman  under  Direction  of  Yard-Master. — 
*A  person  who  without  pay  assists  as  a  brakeman  in  making  up  a  railroad  train 
by  the  direction  or  with  the  express  permission  of  a  yard-master  who  has 
authority  to  employ  necessary  assistants  in  his  department,  is  not  a  trespasser 
on  the  train,  but  a  servant  of  the  company,  and  it  will  be  liable  to  him  for  an 
injury  resulting  from  the  use  of  a  defective  brake.  Central  Trust  Co.  v,  Texas 
8c  St.  Louis  R.  Co.,  32  Fed.  Rep.  448. 
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Chesapeake,  Ohio,  &  South-western  R.  Ca 

V. 

McMannon. 

{Kentucky  Court  of  Appeals,  April  26,  1888.) 

Inoompetent  Fellow-Servanti  —  Knowledge  of  Matter. — A  railroad  company- 
whose  agent  knowingly  employs  and  retains  an  incompetent  switchman,  is 
liable  for  injuries  to  a  fellow-switchman  sustained  through  the  incompetency 
of  the  switchman  so  employed  and  retained,  when  it  appears  that  the  injured 
switchman  did  not  know,  and  had  not  the  means  of  knowing,  of  the  incom- 
petency of  his  fellow-servant. 

Appeal  from  Circuit  Court,  Muhlenburg  County. 

Action  for  personal  injuries  by  M.  H.  McMannon  against  the 
Chesapeake,  Ohio,  &  South-western  Railroad  Company.  Judg- 
ment  for  plaintiff,  and  defendant  appeals. 

Holmes  Cummins  and  P,  H,  Darby  for  appellant. 

R,  C.  Davis  and  Matt,  O.  Doherty  for  appellee. 

Pryor,  C.  J.  —  This  action  was  instituted  in  the  court  below 
to  recover  compensation  for  a  personal  injury  received  by  the 
j,^  appellee  by  reason  of  the  gross  negligence  of  certain 
employees  of  the  appellant,  the  one  a  switchman,  and 
the  other  an  engineer.  The  appellee,  while  uncoupling  cars  in 
the  capacity  of  switchman  at  Central  City,  on  appellant's  road, 
had  his  arm  badly  mashed  between  two  freight-cars,  rendering 
amputation  necessary,  the  arm  having  been  taken  off  above 
the  elbow.  The  injury  was  caused  by  the  engineer  moving  the 
engine  back  in  response  to  a  signal  given  by  one  Kittenger,  who 
was  a  fellow-switchman  with  the  appellee  in  the  same  yard. 
The  right  of  recovery  for  the  neglect  of  Kittenger,  who  was  in 
the  same  grade  of  employment,  consists  in  his  alleged  incom- 
petency for  the  position,  and  the  further  averment  that  his 
incompetency  was  known  to  the  appellant.  (2)  That  Campbell, 
the'enjgineer,  by  the  exercise  of  the  slightest  care,  might  have 
known  the  danger  of  the  appellee  at  the  time,  and  avoided  the 
injury ;  that  he  was  guilty  of  gross  negligence.  The  appellant, 
after  traversing  the  material  facts  alleged  in  the  petition,  pleaded 
that  the  injury  was  caused  alone  by  want  of  proper  care  on 
the  part  of  the  appellee.  Upon  these  issues,  the  case  went  to  the 
jury,  and  a  verdict  returned  for  $5,750.    A  number  of  special 
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interrogatories  were  propounded  to  the  jury;  thirteen  in  number 
for  the  plaintiff,  and  forty-five  at  the  instance  of  the  defendant. 

In  regard  to  the  alleged   negligence  of  a  fellow-laborer  by 
reason  of  his  incompetency  in  the  same  grade  of  employment,  it 
must  appear,  not  only  that  the  employee  was  incom- 
petent, but  that  the  principal  knew  he  was  incompe-  "Jf^nnjiriw 
tent,  or  by  reasonable  inquiry  could  have  ascertained  cmnsed  by 
the  fact.     In  other  words,  "he  must  at  his  peril  exer-  incompeteiit 
cise  reasonable  care  in  the  selection  of  the  appliances  '•'^•"*** 
of  his  business  and  of  co-servants ;  and,  if  he  fail  to  do  this,  the 
employer  will  be  responsible  to  the  employee  who  is  injured  by 
the  neglect  of  a  fellow-servant  while  in  his  employment,  although 
in  the  same  grade  of  labor."     Wood,  Mast.  &  Serv.  825.     This 
rule  is  qualified  to  the  extent,  that,  if  the  co-laborer  complaining 
of  the  neglect  knew  or  had  the  same  means  of  knowledge  as  to 
the  incompetency  that  the  employer  had,  then  no  recovery  can 
be  had.     The  jury,  in  response  to  interrogatory  No. 
I,  find  that  Kittenger  was  an  incompetent  switch-  fl^^^'^Brtof 
man ;  and,  in  response  to  No.  2,  say  that  this  incom- 
petency was  known  to  defendant's  agent  prior  to  and  at  the 
time  of   the   injury.      They  also   find   that   McNair,   the  yard- 
master,  knew  that  Kittenger  was  incompetent  when  he  employed 
him.     The  appellant  insists  that  these  special  findings  are  not 
sustained  by  the  evidence,  and  therefore  this  judgment  should 
be  reversed.     We  have  examined  this  record  carefully,  and  the 
facts  developed  show  a  clear  case  of  negligence  on  the  part  of 
these  employees,  by  which  this  appellee  lost  his  arm  ;  and,  while 
the  alleged  incompetency  of  Kittenger  may  be  doubted  from  the 
testimony,  it  appears  from  the  statements  of  McNair, 
who  was  at  the  time  in  the  employ  of  the  company  Kridencet© 
as  assistant  yard-master,  that  he  employed  Kittenger  JaVngs. 
under  protest,  and  by  reason  alone  of  the  direction  of 
his  superior.      He  knew  of  his  unfitness  for  the  place,  and  so 
informed  his  superior ;  and,  although  contradicted  in  those  state- 
ments, it  was  with  the  jury  to  determine  to  which  of  these 
statements  they  would  give  credence :   and  this  court  will  not 
interfere  to  say  they  should  have  decided  otherwise,  when  Kit- 
tenger's  own  conduct  shows  a  degree  of  neglect  on  his  part  that 
fully  corroborates  the  statements  made  by  McNair,  and  sljows 
him  unfit  for  the  position  assigned  him.     He  seems  never  to  have 
seen  or  heard  the  cars  move  the  one  way  or  the  other  at  the 
time  of  the  injury,  although  he  was  giving  signals  that  resulted 
in  this  serious  injury ;  and,  while  others  standing  near  saw  appel- 
lee's danger,  those  of  the  employees  whose  duty  it  was  to  exer- 
cise some  skill  and  judgment  to  prevent  such  accidents  failed  to 
•exercise  the  slightest  caution.     Appellee  gave  what  is  known  as 
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the  "  steady  signal,"  indicating  to  the  engineer  that  he  was  about 
to  uncouple  the  cars.  This  signal  was  reported  by  the  fireman  to 
the'  engineer,  who  stopped  the  cars ;  and  the  appellee  went  in 
to  uncouple  the  cars,  when  Kittenger  gave  the  signal  to  back, 
which  "was  done,  and  the  appellee's  arm  crushed.  The  fireman 
had  notified  the  engineer  of  the  appellee's  position,  and  knew, 
as  he  swears,  that  the  injured  man  had  not  been  given  time 
sufficient  to  uncouple  the  cars  and  avoid  danger  from  the  time  of 
the  steady  signal  given  by  him  to  that  of  the  fast  signal  given  by 
Kittenger.  The  fireman  called  to  the  engineer  to  stop ;  but  it 
was  then  too  late,  as  it  was  then  impossible  to  have  prevented 
the  accident  This  court  is  not  conversant  with  the  manner  in 
which  these  signals  should  be  given ;  but,  where  the  coupling 
and  uncoupling  of  cars  is  of  constant  occurrence,  it  seems  to  us 
that  the  party  entering  and  performing  the  task  should  give  the 
signal  of  its  completion,  arid  not  leave  the  signal  to  be  given  by 
those  who  might  not  even  be  aware  at  the  time  that  any  one  was 
engaged  in  the  act  of  uncoupling,  as  seems  to  have  been  the  case 
here.  We  are  not  disposed  to  question  the  truth  of  the  finding 
by  the  jury  that  the  engineer  was  guilty  of  gross  neglect ;  and, 
while  his  act  is  to  be  attributed  to  the  incompetency  of  Kitten- 
ger, it  seems  to  us  that  he  should  have  been  as  well  informed,  at 
least,  as  the  fireman  May,  as  to  the  dangerous  position  of  the 
appellee  when  this  fast  signal  was  given  by  Kittenger. 

We  have  devoted  but  little  time^  to  the  consideration  of  the 
instructions  given  by  the  court,  or  those  refused,  because  the 
,   X   _^.  findings  of  fact  by  the  jury  determine  the  right  of 

recovery  by  the  appellee.  The  general  instruction 
No.  2,  given  for  the  plaintiff,  embodied,  in  substance,  the  law  of 
this  case.  The  jury  were  told,  that  if  Kittenger  was  incompetent 
to  discharge  the  duties  of  yard-switchman  in  defendant's  service, 
and  that  the  defendant,  or  any  of  its  agents  charged  at  the  time 
with  the  duty  of  employing  and  discharging  such  employees, 
knew  of,  or  by  the  exercise  of  ordinary  care  could  have  known 
of,  such  incompetency  on  the  part  of  Kittenger,  and,  notwith- 
standing such  knowledge  or  means  of  knowledge,  retained  him, 
and  that  said  unfitness  was  unknown  to  the  plaintiff,  and  the 
plaintiff  while  in  the  discharge  of  his  duty,  and  without  any  con- 
tributory fault  on  his  part,  was  injured  by  reason  of  the  incom- 
petency of  Kittenger,  etc.,  they  should  find  for  the  plaintiff. 
While  this  instruction  may  have  omitted  to  convey  the  idea  that 
if  the  appellee  had  the  same  means  of  knowledge  that  the  defend- 
ant had,  and  nevertheless  continued  in  the  service,  they  should 
find  for  the  defendant,  the  jury  has,  in  effect,  said  by  their  special 
finding  that  the  appellee  was  ignorant  of  his  incompetency,  and 
had  no  means  of  ascertaining  it ;  and  therefore  this  omission. 
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could  not  have  prejudiced  the  defendant  in  any  manner.  Besides, 
the  jury  was  told,  for  the  defendant,  that,  while  it  was  the  duty 
of  the  defendant  to  exercise  reasonable  care  and  judgment  in  the 
selection  of  its' employees,  it  does  not  guarantee  the  competency 
or  fitness  of  its  employees  ;  and,  if  it  did  exercise  reasonable 
care  in  the  employment  of  Kittenger,  it  is  not  liable  to  the  plain- 
tiff on  account  of  said  employment,  although  the  jury  may,  in 
fact,  believe  he  was  unfit  for  the  position.  The  jury  was  also 
told,  that,  if  the  plaintiff  and  Kittenger  were  in  the  same  grade 
of  labor  when  the  accident  occurred,  the  law  is  for  the  defendant, 
unless  they  believe  the  defendant  was  guilty  of  negligence  in 
employing  and  continuing  Kittenger  in  its  service.  The  jury 
was  also  instructed  as  to  contributory  neglect,  if  any,  on  the  part 
of  the  plaintiff :  and  we  find  nothing  in  the  record  authorizing  a 
reversal,  unless  this  court  could  invade  the  province  of  the  jury, 
and  determine  the  issues  upon  the  mere  weight  of  the  testimony ; 
and  then  it  could  only  be  argued  that  a  bare  preponderance 
of  the  testimony  established  the  competency  of  defendant's 
employee.     The  judgment,  in  our  opinion,  should  be  affirmed. 

Inoompetenoy  of  Feliow-ServantSt  —  See  Evansville  &  T.  H.  R.  Co.  v. 
Guyton,  and  note,  infra. 


Evansville  &  Terre  Haute  R.  Co. 

V. 

GUYTON. 

{Indiana  Supreme  Courts  May  10,  1888.). 

Liabilfty  of  Railroad  for  Injuries  caused  by  Incompetency  of  Fellow-Servant. 
—  A  railroad  company  placing  one  of  its  brakemen  in  a  position  where  pecul- 
iar fitness  is  required,  without  being  assured  of  his  competency  by  instituting 
special  inquiries,  or  from  previous  like  service,  is  liable  for  any  injuries  which 
may  happen  to  a  fellow-servant,  without  notice,  the  proximate  cause  of  which 
was  the  incompetency  of  such  brakeman. 

Evidence  to  show  Incompetency.  —  A  conductor,  having  been  but  recently 
promoted  from  the  position  of  brakeman,  but  without  test  as  to  his  qualifica- 
tions by  any  special  examination,  who  is  placed  in  charge  of  a  "  wild  train," 
a  service  demanding  special  skill,  and  who  causes  a  collision  owing  to  his 
neglect  of  an  order,  in  which  a  brakeman  on  the  train  was  injured,  is  incom- 
petent for  the  position  in  which  he  was  placed,  and  the  company  4s  remiss  in 
its  duty  in  selecting  him,  and  is  liable  to  the  brakeman  for  the  injuries  he 
received. 

Same.  —  Evidence  of  a  Single  Negligent  Act.  —  The  bringing  of  two  rail- 
road trains  into  collision  is  such  a  negligent  act,  that  evidence  of  that  act 
alone  will  suffice  to  show  the  incompetency  of  the  conductor  who  caused  it. 


312     EVANSVILLE  &  TERRE  HAUTE  R.  CO.  V.   GUYTON. 

Fining  Vaoanoles  by  Promotion.  —  Wisdom  of  Policy  is  for  Jury^  —  The 
wisdom  of  a  policy  of  a  railroad  company  of  filling  all  vacancies  by  promotion 
from  lower  positions,  is  a  question  of  fact  for  the  jury. 

Personal  ln[unes.  —  Evidence  appealing  to  Feelings  of  Jury.  —  The  injured 
brakeman  was  permitted  to  show  at  the  trial,  that,  immediately  after  the  col- 
lision, he  performed  with  great  pain  and  effort  the  duty  of  flagging  an  approach- 
ing passenger-train,  and  then  fell  and  became  unconscious,  rleld^  that  the 
evidence  was  admissible  to  show  the  extent  of  his  injuries  and  suffering,  and 
was  not  an  improper  appeal  to  the  feeling  of  the  jury. 

Instruction  as  to  Negligence  on  other  Occasions.  —  The  railroad  company 
admitted  the  conductor's  negligence,  but  denied  that  he  was  incompetent,  and 
asked  the  court  to  charge  that  specific  acts  of  negligence  on  other  occasions 
are  not  competent  to  show  negligence  on  this  occasion.  Held,  that  although 
such  instruction  states  the  law  correctly,  yet  it  was  inapplicable  to  the  de- 
fence set  up,  and  was  properly  refused. 

Appeal  from  a  judgment  of  the  Gibson  Circuit  Court,  Well- 
born, J.,  against  the  defendant  in  an  action  for  injury  to  a  brake- 
man  through  the  neglect  of  a  conductor.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Asa  Igleharty  John  E,  Igieharty  and  Edwin  Taylor  ior  appellant. 

Alex.  Gilchrist y  C,  A,  De  Brulery  and  D.  B,  Kuntler  for  appellee. 

Mitchell,  Ch.  J.  — Guyton  was  severely  injured  in  a  collision 
which  occurred  on  the  appellant  railway  company's  road  on  the 
twentieth  day  of  August,  1882,  while  serving  in  the 
capacity  of  brakeman  on  one  of  the  company's  trains. 
He  brought  an  action  to  recover  damages  for  the  injuries  sus- 
tained, and  recovered  a  judgment  in  the  Gibson  Circuit  Court, 
from  which  this  appeal  is  prosecuted. 

His  case  proceeded  upon  the  theory  that  the  collision  resulted 
from  the  incompetency  of  Charles  Stice,  the  conductor  who  had 
control  of  the  train  upon  which  the  plaintiff  was  at  the  time 
employed  as  brakeman ;  and  that  the  liability  of  the  company 
grew  out  of  its  failure  to  exercise  proper  care  in  the  selection  of 
conductor  Stice,  whose  alleged  incapacity  resulted  in  the  collision. 

There  are  certain  undisputed  facts  in  the  case.  For  instance, 
there  is  no  dispute  but  that  the  railway  company  put  Charles 
Stice  in  charge  of  a  "wild  train,"  as  conductor,  to  run  from 
Terre  Haute  to  Evansville,  on  the  date  above  mentioned ;  and 
that  the  train  was  being  run  upon  telegraphic  orders,  and  not 
upon  schedule  time.  The  plaintiff  was  a  brakeman  on  this  train, 
which  was  called  the  "  C.  &  E.  Train,  special.*'  Some  fourteen 
miles  from  Vincennes,  at  a  station  called  Oaktown,  Stice  received 
a  message  from  the  train  despatcher  of  the  following  tenor :  — 

C.  &  E.  Train,  Special : 

Run  to  Vincennes  freight  station  regardless  second  section 
train  twenty  {20),  and  to  Smith's  regardless  eighteen  (18). 

C.  J.  H. 
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Smith's  is  a  station  between  Oaktown  and  Vincennes.  It  is 
conceded  that  the  meaning  of  the  despatch,  as  it  would  or  should 
have  been  understood  by  a  competent  conductor,  in  connection 
with  the  schedule  for  regular  trains,  with  which  train  despatchers 
assume  conductors  are  familiar,  was  that  Stice  should  run  his 
train  to  Smith's,  and  wait  there  until  No.  18,  a  schedule  train, 
and  until  the  first  section  of  No.  20,  another  schedule  train, 
should  pass,  and  then  run  to  Vincennes,  regardless  of  the  second 
section  of  train  20.  Instead  of  properly  interpreting  and  exe- 
cuting the  order,  which  is  shown  to  have  been  correctly  given, 
the  conductor  ran  his  train  to  Smith's,  waited  until  No.  18 
passed,  and  then,  although  it  was  within  a  few  minutes  of  the 
regular  schedule  time  of  No.  20,  started  out  with  his  wild  train, 
under  the  mistaken  impression  that  he  was  to  run  to  Vincennes 
regardless  of  No.  20,  The  result  was  a  collision  between  the 
wild  train  and  the  first  section  of  No.  20,  which  was  on  its  regular 
time,  within  a  few  miles  of  Smith's. 

The  evidence  tends  to  show  that  Stice  had  been  in  the  service 
of  the  company,  as  brakeman,  for  a  period  of  six  or  seVen  years 
prior  to  the  accident,  and  that  he  had  been  promoted  to  the  posi- 
tion of  freight  conductor  within  a  period  of  less  than  a  month 
before  the  collision.  The  testimony  preponderates  strongly  — 
we  may  say  overwhelmingly  —  in  favor  of  the  general  good 
character,  competency,  and  skill  of  the  conductor  while  serving 
in  the  capacity  of  brakeman,  and  of  his  general  qualifications  to 
act  as  conductor  of  a  freight-train.  He  testified  that  he  under- 
stood the  order  above  set  out,  and  th^t  his  pulling  out  his  train 
nn  disobedience  of  it  was  the  result  of  thoughtlessness,  and  a 
mistake. 

There  was  some  testimony,  however,  from  which  the  jury  may 
'  have  found  that  he  was  not  possessed  of  sufficient  familiarity 
with  the  time-cards  and  with  the  technical  language  of  train 
orders,  and  was  not  sufficiently  quick  of  apprehension  to  be  able 
to  construe  and  interpret  an  order  in  connection  with  a  time- 
card  so  as  to  be  competent  to  act  as  the  conductor  of  a  wild  train. 

In  view  of  the  fact  that  Stice  had  been  promoted  to  the  posi- 
tion of   conductor  but  recently  before   the  accident,  and   that 
more  than  ordinary  vigilance  and  aptitude  were  re- 
quired for  the  control  and  safe  management  of  trains  in^mpetlncj.*^ 
such  as  the  one  he  was  intrusted  with,  and  in  view   Negligence  or 
of  the  further  fact  that  there  is  some  evidence  which  company  in 
tends  to  show  that,  contrary  to  the  requirements  of  ■*'****">^  •■'"• 
the  genial  rules  of  the  company,  Stice  had  been  assigned  to 
duty  as  a  conductor  without  the  usual  inquiry  or  examination  in 
respect  to  his  qualifications,  we  are  constrained  to  hold  that  the 
evidence  tends  to  support  what  must  have  been  found  by  the 
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jury ;  viz.,  that  Stice  was  incompetent  to  act  as  conductor  of  a 
wild  train,  and  that  the  railroad  company  was  remiss  in  its  duty 
in  selecting  him  for  that  service. 

While  the  railroad  company,  in  relation  to  the  plaintiflf,  was 
not  bound  to  guarantee  the  absolute  fitness  of  the  conductor,  it 
was  its  duty,  nevertheless,  to  exercise  reasonable  and  ordinary 
diligence,  having  respect  for  the  exigencies  of  the  particular  ser- 
vice, to  the  end  that  it  might  ascertain  the  qualification  and 
competency  of  the  conductor,  and  whether  or  not  he  was  fit  to 
be  intrusted  with  the  responsible  station  to  which  he  was 
assigned. 

Wabash  R.  Co.  v,  McDaniels,  107  U.  S.  454 ;  s.  c,  1 1  Am.  & 
Eng.  R.  R.  Cas.  158;  Patterson,  R.  Ace.  L.  313. 

In  employing  its  subordinates  it  was  the  duty  of  the  company 
to  exercise  a  degree  of  care  commensurate  with  the  responsibili- 
ties of  the  position  in  which  they  are  to  be  placed,  and  with  the 
consequences  which  might  ensue  from  incompetence  or  unskil- 
fulness  on  the  part  of  those  employed.  In  case  peculiar  fitness 
was  required,  or  special  qualifi  cations  demanded  for  the  service 
to  be  performed,  unless  it  was  assured,  by  the  previous  like  ser- 
vice of  the  conductor,  of  his  fitness,  the  .duty  of  the  company 
required  it  to  institute  aflSrmative  inquiries  in  order  to  ascertain 
his  qualification  in  that  regard. 

In  case  an  employe^  proves  to  be  incompetent  for  the  duty 
assigned  him,  and  ordinary  care  has  not  been  used  in  his  selec- 
tion, or  if  he  be  retained  after  notice  of  his  in- 
umpuy'i  lift-  competency,  the  employer  will  be  liable  to  a 
jore^^uow-  co-cmployec  whose  injury  results  proximately  from 
serTEBt.  the  lack  of  qualification  of  the  fellow-servant,  unless 

the  person  injured  had  notice  of  the  incompetency, 
or  had  equal  opportunities  with  the  employer  to  obtain  notice. 
Pennsylvania  Co.  v,  Roney,  89  Ind.  453  ;  s.  c,  12  Am.  &  Eng. 
R.  R.  Cas.  223  ;  Lake  Shore  &  M.  S.  R.  Co.  v,  Stupak,  108  Ind. 
I  ;  s.  c,  28  Am.  &  Eng.  R.  R.  Cas.  323  ;  Pittsburgh,  Ft.  W.  &  C. 
R.  Co.  V.  Ruby,  38  Ind.  294;  Chapman  v.  Erie  R.  Co.,  55  N.  Y. 
579;  Mann  v,  Delaware  &  H.  Canal  Co.,  91  N.  Y.  495  ;  s.  c,  12 
Am.  &  Eng.  R.  R.  Cas.  199 ;  Baulec  v.  New  York  &  H.  R.  R. 
Co.,  59  N.  Y.  356. 

It  may  be  conceded  that  the  evidence  in  the  record  fully  estab- 
lishes  the  fact,  that  Stice  had  been  for  years  a  faithful,  vigilant, 

and  competenf  brakeman,  and  that  he  had  fairly 
Eride^ceto  earned  his  recent  promotion  to  the  position  of  freight 
Khow  incompe-  conductor  by  long  and  diligent  service  for  the  com- 
^ency.     ng  e    p^^y .  ^^^  ^j^^  jj^^  j^  ^^^  ^^  -^^  tolerated,  that  the 

law  will  pronounce  a  person  who  is  shown  to  be  qual- 
ified by  years  of  efficient  service,  incompetent  because  of  a  single 
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mistake  or  act  of  forgetfulness.  The  fact  cannot,  however,  be 
disguised,  that  a  single  act  with  the  circumstances  surrounding 
it,  where  the  consequences  are  so  overwhelming  as  the  bringing 
of  two  trains  of  cars,  running  at  a  high  rate  of  speed,  into  collis- 
ion on  the  same  railroad  track,  may  tend  very  strongly  to  show 
the  incompetency  of  the  actor  to  perform  the  service  to  which 
he  was  assigned. 

It  should  be  remembered,  that  Stice  had  served  the  company 
as  brakeman  until  quite  recently  before  the  unfortunate  accident ; 
and  while  his  service  as  brakeman  is  not  to  be  disregarded  in 
determining  his  competency  to  act  in  the  more  responsible  posi- 
tion of  conductor,  it  does  not  follow,  without  more,  that  because 
he  was  an  efficient  and  competent  brakeman,  and  fit  for  promo- 
tion, he  was  also  competent  to  take  charge  of  and  run  a  wild, 
train.  These  considerations  lead  us  to  conclude  that  we  cannot 
disturb  the  verdict  and  judgment  on  the  evidence. 

At  the  trial,  the   plaintiff,   after   stating  how  the   accident 
occurred,  and  the  manner  and  extent  of  his  injury,  was  permitted 
to  state,  over  objection,  that  as  soon  as  he  had  extri- 
cated himself  from  the  wreck  produced  by  the  col-  Brakeman's 
lision,   it   occurred   to   him   that   a    passenger-train  IppeilHo  r *ei- 
designated  as  No.  5  would  be  due  at  that  point  in  a  ings  or  jury, 
short  time,  and  remembering  that,  as  brakeman,  it 
was  his  duty  to  flag  the  approaching  train  so  as  to  prevent  it 
from  running  into  the  wreck,  he  proceeded,  in  the  disabled  and 
suffering  condition  in  which  he  described  himself,  along  the  track 
in  the  direction  from  which  the*  train  was  approaching,  for  the 
distance  of  about  one-fourth   of  a  mile,  and  flagged  the  train. 
He  was  .permitted  to  state,  that,  in  getting  the  flag,  he  had  fallen 
out  of  the  caboose  from  weakness  and  loss  of  blood,  and  that 
he  suffered  great  pain  in  going  back  to  discharge  the  duty  which 
he  felt  was  incumbent  upon  him ;  and  that,  after  flagging  the 
train,  and  entering  one  of  the  cars,  he  fell,  unconscious,  in  which 
condition  he  remained  until  the  next  day.     It  is  objected  that 
this  testimony  was  improperly  admitted,  and  that  it  could  only 
have  been  introduced  for  the  purpose  of  exciting  the  sympathy 
of  the  jury  in  the  plaintiff's  behalf,  and  to  induce  them  to  com- 
pensate him  for  what  might  be  considered  a  praiseworthy  act, 
instead  of  compensating  him  for  the  injuries  resulting  from  the 
collision.     The   testimony  was   competent.     It  was  admissible, 
not  because  the  act  of  flagging  the  train  —  however  meritorious 
that  was  —  could  be  considered  by  the  jury  in  fixing  the  amount 
of  compensation,  but  because  the  plaintiff  was  entitled  to  recover 
not  only  for  the  permanent  injury  sustained,  but  for  the  physical 
pain  and  mental  suffering  occasioned  by  the  injury.     He  was 
entitled  to  communicate  to  the  jury  the  character  and  extent  ot 
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his  injury,  and  the  nature  and  intensity  of  the  suffering  resulting 
therefrom.  If  the  plaintifiE  had  voluntarily  walked  a  quarter  of 
a  mile,  or  any  other  distance,  immediately  after  receiving  the 
injury,  and,  after  enduring  great  suffering,  had  been  taken  up  by 
a  passing  train,  and  had  thereupon  become  unconscious  from 
pain,  exhaustion,  and  loss  of  blood  resulting  from  the  injury,  it 
cannot  be  doubted  that  the  facts  might  have  been  stated.  The 
facts,  following  immediately  in  connection  with  the  injury,  are 
none  the  less  admissible  because  the  plaintiff  was  impelled  to 
exert  himself  by  a  high  sense  of  duty  to  those  on  the  approach- 
ing train.  As  brakeman  upon  the  wrecked  train,  it  was  the  plain- 
tiff's duty,  as  it  appeared  to  him  under  the  circumstances,  to  flag 
the  on-coming  passenger-train,  and  prevent  the  destruction  of 
human  life  which  might  have  followed  had  no  warning  been 
given.  This  was  the  highest  conception  of  the  duty  of  a  brake- 
man.  That  the  plaintiff  had  the  courage  and  manliness  to  per- 
form it,  regardless  of  his  own  suffering,  is  to  be  spoken  of  in 
commendation  and  praise. 

Some  other  rulings  of  the  court  relating  to  the  admission  of 
evidence  upon  matters  of  minor  importance  are  the  subjects 

of  criticism.  We  have  examined  the  questions,  and, 
other  objec.  without  delaying  to  state  them  in  detail,  we  have 
■oTw!  '""*         been  unable  to  disover  any  error  in  that  connection. 

So  in  respect  to  certain  *  alleged  extra-professional 
statements  made  by  counsel  in  addressing  the  jury,  of  which 
the  appellant  complains,  it  is  only  necessary  to  say,  if  the  legiti- 
mate privileges  of  debate  were  violated,  the  matter  was  set  right 
by  the  court  in  such  manner  as  that  no  harm  could  have  resulted. 

The  objections  to  the  instructions  given  by  the  court  upon  the 
request  of  the  plaintiff  below  are  not  of  sufficient  importance, 
nor  are  they  presented  in  such  a  manner,  as  to  require  that  they 
be  separately  stated  and  commented  upon.  A  careful  examina- 
tion fails  to  disclose  any  valid  objection  to  those  complained  of. 

The  appellant  complains  on  account  of  the  refusal  of  the 
court  to  give  the  following  instruction  :  — 

"  It  is  the  part  of  wisdom  for  railroad  corporations  to  take 
men  employed  by  them  from  inferior  positions,  and  place  them 

in  higher  ones,  as  they  thus  hold  out  the  highest  in- 
inrtrnctiom.  duccment  to  thosc  in  their  employ  to  become  skil- 
MotiB^emT.  ^^^  ^^^  faithful  in  the  performance  of  their  duties. 
^^o^Bgempor  ^j^^  company  has  the  means  of  ascertaining  accu- 
rately the  habits  and  character  of  its  men,  and  to  fill 
all  vacancies  with  those  who  are  known  to  be  skilful  and 
deserving." 

As  a  statement  of  the  general  policy  proper  to  be  observed 
by  railroad  corporations  in  respect  to  the  advancement  of  their 
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employees,  the  instruction  asked  was  certainly,  so  far  as  we  are 
advised,  unobjectionable ;  but  the  instances  are  rare  in  which  it 
is  proper  for  a  court  to  declare,  as  matter  of  law,  whether  or  not 
a  certain  policy,  as  applied  to  the  management  of  a  particular 
business,  is  wise  or  unwise.  These  are  questions  of  fact  for  the 
jury,  rather  than  questions  of  law  for  the  court.  Unruh  v,  Statei, 
ro5  Ind.  117.  Instructions  should  state  legal  principles  applica- 
ble to  the  facts  of  the  case,  and  not  mere  general  rules  of  policy 
which  may  or  may  not  be  wise  and  proper  in  the  conduct  of  a 
particular  business.  Union  Mut.  L.  Ins.  Co.  v,  Buchanan,  100 
Ind.  63. 

The  following  instruction  was  also  asked  and  refused  :  — 

"  Any  evidence  of  the  plaintiff  tending  to  show  a  specific  act 
of  incompetence  on  the  part  of  Stice,  conductor,  if  there  is  any 
such  evidence,  is  only  admissible  for  the  purpose  of  i„tnietioii  as 
showing   that  the  company  had  not  exercised  due  toeTideneeof 
care,  prudence,  and  caution  in  the  employment  of,  ipecWcacuto 
or  retaining  in  service  of,  a  careful,  prudent,  and  2®^^*''**'"'**" 
skilful  conductor,  and  to  bring  notice  to  the  defend- 
ant of  incompetence." 

While  a  specific  act  or  mistake  will  not  necessarily  establish 
incompetence,  as  has  already  been  remarked,  a  single  act  may 
be  of  such  a  character,  and  may  involve  such  consequences,  as, 
with  the  surrounding  circumstances,  to  indicate  want  of  qualifi- 
cation on  the  part  of  the  actor.  Such  acts  are  usually  resorted 
to  by  witnesses  as  a  basis  for  an  opinion  as  to  the  qualification 
of  the  person  whose  competency  for  a  particular  service  is  in 
question. 

In  such  cases  the  acts,  with  the  accompanying  evidence,  are 
proper  to  be  considered  by  the  jury.  Pittsburgh,  Ft.  W.  &  C. 
R.  Co.  V.  Ruby,  supra. 

The  court  also  refused  to  charge  that  "  specific  acts  of  negli- 
gence are  not  competent  to  show  that  the  conductor,  Stice,  was 
guilty  of  producing  the  collision,  as  charged  in  the  complaint,  if 
it  were  on  a  different  occasion." 

While  the  foregoing  is  undoubtedly  a  correct  statement  of  the 
law  when  considered  in  connection  with  evidence  to  which  it  is 
applicable,  the  refusal  of  the  court  in  the  present  case  is  not 
available  to  the  appellant.  The  appellant's  theory,  and  that  of 
its  witnesses,  was,  that  the  collision  was  attributable,  not  to  the 
incompetence  of  Stice,  but  to  his  neglect.  The  appellant  ad- 
mitted the  negligence  of  Stice,  but  insisted  that  he  was  not 
incompetent.  There  was  no  evidence  to  which  the  instruction 
was  applicable.  We  have  discovered  no  error  justifying  a 
reversal. 

The  judgment  is  affirmed,  with  costs. 
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Duty  of  Company  at  to  Employment  and  Retention  of  Servants.  —  See,  fi;en- 
crally,  Texas  &  N.  O.  R.  Co.  v.  Berry,  31  Am.  &  Eng.  R.  R.  Cas.  147 ;  Neikon 
V.  Kansas  City,  etc.,  R.  Co.,  28  lb.  386;  Alexander  v.  Louisville  &  N.  R.  Co., 
25  Am.  &  Eng.  R.  R.  Cas.  458 ;  U.  S.  Rolling-stock  Co.  v.  Wilder,  and  note, 
25  lb.  414-420;  Dallas  v.  Gulf,  etc.,  R.  Co.,  21  lb.  575;  Wabash  R.  Co.  v. 
McDaniels,  11  lb.  158;  Texas,  etc.,  R.  Co.  v.  Whitmore,  11  lb.  195;  Atchi- 
son, etc.,  R.  Co.  V.  Moore,  11  lb.  243;  Ransier  <z/.  Minnesota,  etc.,  R.  Co.,  11 
lb.  647;  Mann  v.  Delaware  &  H.  C.  Co.,  12  lb.  199;  East  Tenn.,  etc.,  R.  Co. 
V.  Gurley,  17  lb.  568;  Mares  v.  Northern  Pac.  R.  Co.,  17  lb.  620;  Chicago, 
etc.,  R.  Co.  V.  Huffman,  17  lb.  625;  Hilts  v,  Chicago,  etc.,  R.  Co.,  17  lb.  628; 
Corson  v.  Maine  Cont.  R.  Co.,  17  lb.  634;  Kersey  v,  Kansas  City,  etc.,  R. 
Co.,  17  lb.  638;  Murphy  v,  St.  Louis,  etc.,  R.  Co.,  2  lb.  83;  Smith  v.  Potter, 
2  lb.  140;  Mich.  Cent*  R.  Co.  v,  Gilbert,  2  lb.  630;  Ross  v,  .Chicago,  etc., 
R.  Co.,  2  lb.  640;  Little  Rock,  etc.,  R.  Co.  v.  Duffey,  4  lb.  637;  Ohio,  etc.,  R. 
Co.  7'.  CoUarn,  5  lb.  554;  Harvey  v,  N.  Y.  Cent.  R.  Co.,  8  lb.  515  ;  Houston, 
«tc.,  R.  Co.  V.  Myers,  8  lb.  114;  Beems  v,  Chicago,  etc.,  R.  Co.,  10  lb.  658. 

1.  Incompetency  of  Fellow-8ervants«  —  General  Rule  of  the  Master's 
Liability  for  Injuries  to  a  Servant  resulting  from.  —  According  to  the  great 
weight  of  authority,  where  an  employer  uses  due  care  and  diligence  in  selecting 
and  retaining  only  co'mpetent  and  trustworthy  servants,  he  is  not,  in  the  absence 
of  statutory  provisions,  answerable  to  one  of  them  for  injuries  resulting  from 
the  negligence  of  a  fellow-servant  in  the  same  service.  This  rule  is  almost 
axiomatic,  and  scarcely  needs  the  citation  of  authorities.  See,  however, 
Fones  v.  Phillips,  39  Ark.  1 7 ;  Walker  v.  Boiling,  22  Ala.  294 ;  Shields  v. 
Yonge,  15  Ga.  394;  Stafford  v,  Chicago,  B.  &  (2-  R.  Co.,  114  111.  244 ;  Chicago 
E.  I.  R,  Co.  V.  Geary,  no  111.  383;  Lalor  v,  Chicao^o,  B.  &  Q.  R.  Co.,  52  111. 
401 ;  Chicago  &  A.  R.  Co.  v.  Murphy,  53  111.  336;  Honner  v.  Illinois  Central 
R.  Co.,  15  111.  550;  Illinois  Central  R.  Co.  v.  Cox,  21  111.  20 ;  Sullivan  v.  Toledo, 
W.  &  W.  R.  Co.,  58  Ind.  26;  Slattery  v.  Toledo  &  W.  R.  Co.  23  Ind.  81 ;  Benn 
V.  Null,  65  la.  407 ;  Foley  v.  Chicago,  R.  I.  &  P.  R.  Co.,  64  la.  664 ;  Malone  v. 
Burlington,  C.  R.  &  N.  R.  Co.,  65  la.  417;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  444; 
Luce  V.  St.  Paul,  M.  &  O.,  67  la.  75 ;  Sullivan  v.  Mississippi  &  M.  R.  Co., 
II  la.  421  ;  Hugh  v.  New  Orleans  &  P.  R.  Co.,  6  La.  An.  495 ;  McDermott  v. 
Boston,  133  Mass.  349:  Smith  v.  Lowell  Manufacturing  Company,  124  Mass. 
114;  King  V.  Boston  &  W.  R.  Co.,  9  Cusli.  (Mass.)  112;  Carle  v.  Bangor  & 
P.  C.  R.  Co.,  43  Me.  269;  Beaulieu  v.  Portland  Co.,  48  Me.  291  ;  Wonder  v, 
Baltimore  &  O.  R.  Co.,  32  Md.  411 ;  Cumberland  &  P.  R.  Co.  v.  Moran,  44 
Md.  283 ;  Quincy  Mining  Co.  v.  Kitts,  42  Mich.  34;  Michigan  Central  R.  Co.  v. 
Leahey,  10  Mich.  193;  Michigan  Cent.  R.  Co.  v.  Dolan,  32  Mich.  410;  Brown 
V.  Winona  &  St.  P.  Co.,  27  Minn.  162;  Foster  v,  Minnesota  Cent.  R.  Co.,  14 
Minn.  360;  McDermott  v.  Pacific  R.  Co.,  30  Mo.  115;  Lee  v.  Detroit  Bridge 
&  Iron  Co.,  62  Mo.  565 ;  Brothers  v.  Cartter,  52  Mo.  372;  Howd  v.  Mississippi 
Cent.  R.  Co.,  50  Miss.  178;  Memphis  &  C.  R.  Co.  v,  Thomas,  51  Miss,  637; 
Hardy  v.  Carolina  Cent.  R.  Co.,  76  N.  Car.  5  ;  Cowles  v,  Richmond  &  D.  R.  Co., 
84  N.'  Car.  309 ;  Pouton  v.  Wilmington  &  W.  R.  Co.,  6  Jones  (N.  Car.),  245 ; 
McAndrews  v.  Burns,  39  N.  J.  L,  117;  Anderson  v.  New  Jersey  Steamboat 
Co.,  7  Robt.  (N.  Y.)  61 1 ;  Karl  v,  Maillard,  3  Bosw.  (N.  Y.)  591 ;  Brown  v. 
Maxwell,  6  Hill  (N.  Y.),  592 ;  Wright  v.  New  York  Central  R.  Co.,  25  N.  Y. 
562 ;  Warner  v.  Erie  R.  Co.,  39  N.  Y.  468 ;  Lanning  v.  New  York  Cent  R. 
Co.,  49  N.  Y.  521 ;  Coulter  v.  Board  of  Education,  4  Hun  (N,  Y.),  569;  Willis 
V.  Oregon  Ry.  &  Nav.  Co.,  11  Oreg.  257;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  539; 
Pittsburgh,  F.  W.  &  C.  R.  Co.  v.  Devinney,  17  Ohio  St.  197;  Columbus  &  X. 
R.  Co.  V,  Webb,  12  Ohio  St.  475 ;  Ardesco  Oil  Co.  v,  Gilson,  63  Pa.  St.  146; 
Weger  v.  Penn.  R.  Co.,  55  Pa.  St.  460;  Strange  v.  McCormick,  i  Phila.  (Pa.) 
156;  Caldwell  7/.  Brown,  53  Pa.  St.  453;  Fox  v.  Sanford,  4  Sneed  (Tenn.),  36; 
Moseley  ?/.  Chamberlain,  18  Wis.  700;  Chamberlain  v,  Milwaukee  &  M.  R. 
Co.,  II  Wis.  238;  Hoth  t/.  Peters,  55  Wis.  405 ;  Heine  v,  Chicago  &  N.  W. 
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R.  Co.,  58  Wis.  525;  Herlbert  v.  Northern  Pac.  R.  Co.  (Dak.),  13  N.  W.  Rep. 
349;  Hogan  V.  Central  Pac.  R.  Co.,  49  Cal.  129;  Summerhays  v,  Kansas  Pac. 
R.  Co.,  2  Colo.  484;  Dillon  z/.  Union  Pac.  R.  Co.,  3  Dill.  (U.  S.)  319;  Kelley 
V.  Belcher  Silver  Mining  Co.,  3  Sawy.  (U.  S.)  500;  The  Harold,  21  Fed.  Rep. 
428;  Johnson  v.  Armour,  18  Fed,  Rep.  490;  Gilmore  7/.  Northern  Pac.  R.  Co., 
18  Fed.  Rep.  866;  s.  c,  15  Am.  &.  Eng.  R.  R.  Cas.  304 ;  Buckley  v.  Gould  & 
Curry  Silver  Min.  Co.,  14  Fed.  Rep.  833 ;  Gravelle  v.  Minneapolis  &  St.  L.  R. 
Co.,  10  Fed.  Rep.  711 ;  s.  c,  6  Am.  &  Eng.  Corp.  Cas.  612 ;  Crew  v.  St.  Louis, 
K.  &  N.  W.  R.  Co.,  20  Fed.  Rep.  .87;  Compare  Louisville  &  N.  R.  Co.  7/. 
Robinson,  4  Bush  (Ky.),  507. 

"  If  the  master  has  failed  to  exercise  ordinary  or  reasonable  care  in  the 
selection  of  his  servants,  in  consequence  of  which  he  has  in  his  employ  a  ser- 
vant who,  by  reason  of  habitual  drunkenness,  negligence,  or  other  vicious 
habits,  or  by  reason  of  the  want  of  requisite  skill  to  discharge  the  duties  which 
he  is  employed  to  perform,  or  for  any  other  cause  is  unfit  for  the  service  in 
which  he  is  engaged,  and  if,  in  consequence  of  such  unfitness,  an  injury  hap- 
pens to  another  servant,  the  master  must  answer  for  th€  damages  sufEered  bv 
such  servant."  2  Thomp.  Neg.  974,  approved  in  Ohio  &  M.  R.  Co.  v.  Col- 
larn,  73  Ind.  261 ;  s.  c,  5  Am.  &  Eng.  R,  R.  Cas.  554.  To  san^e  effect  see* 
Chicago  &  G.  E.  R.  Co.  v,  Harvey,  28  Ind.  28 ;  Thayer  v,  St.  Louis,  A.  &  T.  H. 
R.  Co.,  22  Ind.  26;  Chicago  &  N.  VV.  R.  Co.  v,  Swett,  45  111.  197;  Dow 
V.  Kansas  Pac.  R.  Co.,  8  Kan.  642  ;  Union  Pac.  R.  Co.  v.  Young,  19  Kan.  488 ; 
Kansas  Pac.  R.  Co.  v,  Salmon,  14  Kan.  512;  Coltofi  v.  Richards,  123  Mass. 
484;  Cayzer  v,  Taylor,  10  Gray  (Mass.),  274;  Farwell  v.  Boston  &.  W.  R.  Co., 
4  Met.  (Mass.)  49;  Rohback  v.  Pacific  R.  Co.,  43  Mo.  187 ;  Harper  v.  Indian- 
apolis &  St.  L.  R.  Co.,  47  Mo.  567 ;  Moss  7/.  Pacific  R.  Co.,  49  Mo.  167 ; 
McDermott  7/.  Pacific  R.  Co.,  30  Mo.  115;  Laning  7/.  New  York  Cent.  R. 
Co.,  49  N.  Y.  521.     See  also  cases  cited  supra. 

2.  Degree  of  Care  required  in  the  Selection  of  Servants.  —  A  master  does 
not  warrant  the  competency  of  his  servants,  but  he  contracts  to  use  all  ordi- 
nary care  and  diligence  in  their  selection  and  retention.  Union  Pac.  R.  Co.  v, 
Millikin,  8  Kan.  647  ;  Columbus,  C.  &  I.  C.  R.  Co.  v.  Troesch,  68  111.  545  ; 
Blake  v.  Maine  Cent.  R.  Co.,  70  Me.  60 ;  Hilts  v.  Chicago  &  G.  T.  R.  Co., 
55  Mich.  437;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  628 ;  Sizer  v,  Syracuse,  B.  &. 
N.  Y.  R.  Co.,  7  Lans.  (N.  Y.)  67 ;  Banlec  v.  N.  Y.  &  H.  R.  Co.,  59  N.  Y.  356 ; 
Tarrant  v.  Webb,  18  C.  B.  797.  In  Wabash  R.  Co.  v.  McDaniels,  107  U.  S. 
454,  s.  c,  II  Am.  &  Eng.  R.  R.  Cas.  158,  the  Question  was  fully  discussed,  and 
the  correct  rule  stated.  "  The  discussion  in  the  adjudged  cases  discloses  no 
serious  conflict  in  the  courts  as  to  the  general  rule,  but  only  as  to  the  words 
to  be  used  in  defining  the  precise  nature  and  degree  of  care  to  be  observed  by 
the  employer.  The  decisions,  with  few  exceptions  not  important  to  be  men- 
tioned, are  to  the  effect  that  the  corporation  must  exercise  ordinary  care. 
But  according  to  the  best-considered  adjudications,  and  upon  the  clearest 
grounds  of  necessity  and  good  faith,  ordmary  care  in  the  selection  of  ser- 
vants and  agents  implies  that  degree  of  diligence  and  precaution  which  the 
exigencies  of  the  particular  service  reasonably  require.  It  is  such  care  as, 
in  view  of  the  consequences  that  may  result  from  negligence  on  the  part  of 
employer,  is  fairly  commensurate  with  the  perils  or  danger  likely  to  be  en- 
coimtered.  .  .  .  These  observations  meet  m  part  the  suggestion  made  by 
counsel,  that  ordinary  care  in  the  emplovment  and  retention  of  railroad 
employees  means  only  that  degree  of  diligence  which  is  customary  or  is 
sanctioned  by  the  general  practice  and  usage  which  obtain  among  those 
intrusted  with  the  management  and  control  of  railroad  property  and  railroad 
employees.  To  this  view  we  cannot  give  our  assent.  There  are  general 
expressions  in  adjudged  cases  which  apparently  sustain  the  position  taken  by 
counsel.  But  the  reasoning  upon  which  those  cases  are  based  is  not  satis- 
factory, nor,  as  we  think,  consistent  with  that  good  faith  which  at  all  times 
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should  characterize  the  intercourse  between  officers  of  railroad  corporations 
and  their  employees.  It  should  not  be  presumed  that  the  employee  sought 
or  accepted  service  upon  the  implied  understanding  that  they  would  exercise 
less  care  than  that  which  prudent  and  humane  managers  oi  railroads  ought 
to  observe.  To  charge  a  brakeman,  when  entering  the  service  of  a  railroad 
company,  with  knowledge  of  the  degree  of  care  generally  or  usually  observed 
by  agents  of  railroad  corporations  in  the  selection  and  retention  of  telegraphic 
operators  along  the  line  traversed  by  trains  of  cars  —  a  branch  of  the  com- 
pany's service  of  which  he  can  have  little  knowledge,  and  with  the  employee 
specially  engaged  therein  he  can  ordinarily  have  little  intercourse  —  is  unwar- 
ranted by  common  experience.  And  to  say,  as  matter  of  law,  that  a  railroad 
corporation  discharged  its  obligation  to  an  employee  —  in  respect  of  the  fitness 
of  co-employees,  whose  negligence  has  caused  him  to  be  injured  —  by  exer- 
cising, not  that  degree  of  care  which  ought  to  have  been  observed,  but  only- 
such  as  like  corporations  are  accustomed  to  observe,  would  go  far  toward 
relieving  them  of  all^  responsibility  whatever  for  negligence  in  the  selection 
and  retention  of  incompetent  servants.  If  the  general  practice  of  such  cor- 
porations, in  the  appointment  of  servants  is  evidence  which  a  jury  may  con* 
sider  in  determining  whether,  in  the  particular  case,  the  requisite  degree  of 
care  was  observed,  such  practice  cannot  be  taken  as  conclusive,  upon  the 
inauiry  as  to  the  care  which  ought  to  have  been  exercised.  A  degree  of  care 
oraiparily  exercised  in  such  matters  may  not  be  due,  or  reasonable,  or  proper 
care,  and  therefore  not  ordinary  care,  within  the  meaning  of  the  law.**  See 
also  Hilts  V.  Chicago  &  G.  T.  R.  Co.,  55  Mich.  427 ;  s.  c,  17  Am.  &  Eng. 
R.  R.  Cas.  628. 

The  conductor  of  a  train  was  injured  in  consequence  of  the  mismanagement 
of  the  locomotive  by  a  fireman  who  had  been  placed  in  charge  of  the  engine 
by  the  agents  of  the  company.  In  an  action  for  damages  against  the  company, 
it  was  held  that  it  was  responsible,  on  the  ground  that  its  agents  were  negli- 
gent or  unmindful  of  their  duty  in  employing  competent  ancf  skilful  servants 
m  the  execution  of  the  company's  business.  Harper  v,  Indianapolis  &  St  L. 
R.  Co.,  47  Mo.  567 ;  s.  c,  4  Am.  Rep.  353. 

In  111.  Cent.  R.  Co.  v.  Jewell,  46  III.  99,  it  appeared  that  the  defendant 
employed  an  engineer  who  was  given  to  fast  running,  addicted  to  drinking, 
and  inattentive  to  his  watch  and  time-card.  It  was  held  that  the  defendant 
was  bound  to  know  the  qualifications  of  its  employees  in  such  responsible 
positions,  and  that,  where  a  brakeman  was  thrown  from  a  car  and  killed  by 
reason  of  the  engineer's  incompetency,  his  representatives  could  recover  for 
his  death.  Doubtless  this  case  states  the  rule  of  responsibility  too  strictly. 
See  cases  supra. 

Where  a  railroad  company,  whose  road  formed  a  junction  with  another 
road,  intrusted  a  person  employed  and  paid  by  such  other  road  with  the 
business  of  attending  to  trains  at  such  junction,  and  such  person  was  incom- 
petent, whereby  death  resulted  to  one  of  its  engineers,  it  was  held  liable  to  his 
representatives  in  damages.     Taylor  v.  West.  Pac.  R.  Co.,  45  Cal.  323. 

In  Wabash  R.  Co.  v,  McDaniels,  107  U.  S.  454,  s.  c,  1 1  Am.  &.  Eng.  R.  R. 
Cas.  1 58,  a  brakeman  soueht  damages  for  an  injury  alleged  to  have  resulted 
from  the  employment  by  the  company  of  an  incompetent  train-despatcher.  It 
appears  that  the  latter  was  a  bright,  industrious  boy  seventeen  years  of  age, 
but  that  his  whole  knowledge  of  telegraphy  had  been  acquired  during  one 
year's  service  as  a  messenger-boy,  during  which  he  received  instruction  in 
the  art ;  and  that  he  had  not  been  considered  competent  for  some  parts  of  the 
business.    A  judgment  for  damages  was  sustained. 

In  an  action  against  a  railroad  company  by  an  engineer  for  an  injury 
caused  by  the  negligence  of  a  freight  conductor,  evidence  that  he  was  put  oq 
the  list  of  conductors  some  eight  months  before  the  accident,  after  navine 
been  employed  as  brakeman  for  a  somewhat  longer  period,  and  that  he  had 
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once  by  mistake  carried  a  passenger  by  his  stopping-place,  and  had  for  that 
reason  spoken  disparagingly  of  himself  to  his  employer,  where  it  appears 
that  he  had,  nevertheless,  maintained  a  good  standing,  and  that  no  fault  had 
been  found  with  him  except  by  himself  for  this  single  blunder,  does  not  make 
out  a  case  of  incompetence.    Mich.  Cent  R.  Co.  v.  Dolan,  32  Mich.  510. 

In  Texas  &  N.  O.  R.  Co.  v.  Berry,  5  S.  W.  Rep.  (Tex.)  817,  the  personal 
representatives  of  a  brakeman  sought  damages,  on  the  ground  that  his  death 
had  been  caused  by  the  incompetence  of  the  engineer.  The  latter  had  been 
a  fireman  on  other  roads,  and  also  on  the  defendant's  road  for  a  year  previous 
to  his  promotion  as  engineer,  and  had  boriie  a  ^ood  reputation  as  to  his 
knowledge  of  his  work  and  the  performance  of  his  duty.  It  was  held  that 
the  defendant  was  not  guilty  of  negligence  in  employing  him  in  the  latter 
capacity. 

Promoting  to  the  post  of  conductor  a  person  who  has  served  seven  vears 
as  car  coupler  and  shover,  the  duties  of  which  place  made  him  acquainted  with 
the  modes  of  making  up  trains,  the  dangers  incurred  by  those  employed  in  the 
work,  and  by  others,  and  the  precautions  necessary  to  guard  against  accidents, 
is  not  negligence  nor  evidence  of  negligence ;  it  not  appearing  that  such  person 
had  ever  shown  himself  incompetent  or  unfaithful  prior  to  the  happening  of 
the  injury  sued  for.  Haskin  v,  N.  Y.  Cent.  &  H.  R.  R.  Co.,  65  Barb.  (N.  Y.) 
129. 

Gibson  v.  North.  Cent.  R.  Co.,  22  Hun  (N.  Y.),  289,  was  an  action  against 
a  railroad  company  by  an  employee  for  an  injury  resulting  from  a  defective 
car-bumper.  It  was  alleged  that  the  car-inspector  was  negligent  in  not 
having  sent  the  car  to  the  shops  for  repairs.  It  appeared  that  the  inspector 
was  sober  and 'intelligent,  that  he  had  no  knowledge  of  machinery,  except 
that  obtained  by  working  one  or  two  years  in  the  defendant's  carpenter 
shop,  bolting,  putting  in  brasses  and  boxes,  and  assisting  in  the  shop.  The 
court  held  that  the  defendant  was  not  negligent  in  appointing  him>  a  car- 
inspector. 

3.  Negligence  in  the  Retention  of  Servants.  —  Although  an  employer  may 
have  used  due  care  and  diligence  in  selecting  his  servants,  if  subsequently  he 
obtains  knowledge  of  a  servant's  incompetence  or  unfitness  for  his  position, 
and  retains  him  in  his  employment,  he  is  liable  to  a  fellow-servant  for  any 
injury  resulting  from  such  unfitness.  But  the  employer  must  have  notice 
of  the  unfitness  of  the  servant. 

^  Good  character  and  proper  qualifications  once  possessed  may  be  presumed 
to  continue,  and  the  master  may  rely  on  that  presumption  until  notice  of  a 
change."  Blake  v,  Maine  Cei^t.  R.  Co.,  70  Me.  60 ;  Chapman  v.  Erie  R. 
Co.,  55  N.  Y.  579. 

But  though  the  employer  had  no  actual  notice  of  the  incompetence  of 
the  servant,  if  it  was  notorious  and  of  such  a  character  that  with  proper 
care  he  would  have  known  of  it,  he  will  be  liable  for  an  injury  to  another 
servant  resulting  from  such  incompetence.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Doyle,  18  Kan.  58.  This  rule  has  been  applied  frequently  where  the  in- 
competent servant  has  been  addicted  to  the  excessive  use  of  intoxicants. 
Oilman  v.  Eastern  R.  Co.,  10  Allen  (Mass.),  233 ;  s.  c,  13  Allen,  433;  Laning 
V.  New  York  Cent.  R.  Co.,.  49  N.  Y.  521 ;  Hilts  v,  Chicago  &  G.  T.  R.  Co., 
55  Mich.  437 ;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  628;  Chicago  &  A.  R.  Co.  v. 
Sullivan,  63  111.  293  ;  Chicago,  R.  1.  &  P.  R.  Co.  z/.  Doyle,  18  Kan.  58.  Contra^ 
Chapman  v,  Erie  R.  Co.,  55  N.  Y.  579. 

On  the  other  hand,  "  if  a  person  knowing  the  hazards  of  his  employment 
as  it  is  conducted,  voluntarily  continues  therein  without  any  promise  of  the 
master  to  do  any  act  to  render  the  same  less  hazardous,  the  master  will 
not  be  liable  for  any  injury  he  may  sustain  therein,  unless,  indeed,  it  may 
be  caused  by  the  wilful  act  of  the  master."  Stafford  v,  C,  B.  &  Q.  R.  Co., 
114  111.  244;  Missouri  Furnace  Qo.v,  Abend,  107  111.  44;  Kansas  Pac.  R.  Co. 
33  A.  &  £.  R.  Cas.  —  21. 
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V.  Peavy,  34  Kan.  472;  s.  c,  29  Kan.  169;  s.  c,  11  Am.  &  £ng.  R.  R.  Cas;. 
260;  Dfllon  V.  Union  Pac.  R.  Co.,  3  Dill.(U.  S.)3i9. 

Still  less  is  a  servant  entitled  to  damages  for  injuries  resulting  froiii  the 
incompetence  of  a  fellow-servant  when  he  knew  of  such  incompetence  aad 
made  no  complaint  about  it  to  his  employer.  Hatt  v.  Nay,  144  Mass.  186;. 
Indiana,  B.  &  W.  R.  Co.  v.  Dailey,  no  Ind.  7$'^  Wright  v.  New  York  Cent. 
R.  Co.,  28  Barb.  (N.  Y.)  80;  Laning  z/.  New  York  Cent.  R.  Co.,  49  N.  Y.  5ZI. 

The  fact  that  an  engineer  remained  at  his  post  and  attempted  to  check 
the  speed  of  his  train  when  he  might  have  escaped  injur)'  by  jumping,  was 
held  not  to  prevent  the  recovery  of  damages  by  his  personal  representatives. 
Penna.  R.  Co.  v.  Roney,  89  Ind.  453;  s;  c,  12  Am.  &  Eng.  R.  R.  Cas,  223. 

A  servant  is  warranted  in  assuming  that  the  master  has  used  reasonable 
care  and  prudence  in  the  selection  of  those  already  employed  in  the  same 
branch  of  service ;  and  until  notice  to  the  contrary  is  brought  hooK  tD  the 
employee,  he  may  safely  act  upon  that  hvpothesis. 

*'a1i  that  the  law  demands  of  one  thus  employed  (a  fellow-servant)  ts» 
that  he  keep  his  eyes  open  to  what  is  passing  before  him,  and  avail  him- 
self of  such  information  as  he  may  receive  with  respect  to  the  habits  and 
characteristics  of  his  fellow-servants ;  and  if  from  either  of  these  sources  of 
information  he  finds  one  of  them,  from  incompetency  or  other  cause,  renders 
his  own  position  extra  hazardous,  it  is  his  duty  to  notify  the  master;  and  if  the 
latter  retuses  to  discharge  the  incompetent  or  otherwise  unfit  fellow-servant, 
the  complaining  servant  will  have  no  other  alternative  but  to  quit  the  master*s 
employ.  If  he  does  not,  he  will  be  deemed  to  have  assumed  the  extra  hazard 
of  his  position  thus  occasioned.''  U.  S.  Rolling  Stock  Co.  v.  Wilder,  116  111. 
100;  s. C,  25  Am.  &  Eng.  R.  R.  Cas.  414. 

According  to  some  cases  it  would  seem,  that,  if  the  injured  servant  had 
the  same  means  of  knowing  the  incompetence  of  his  fellow-servant  as  the 
master  possessed,  he  cannot  recover  for  an  injury  resulting  from  such  in- 
competence. Especially  would  this  rule  obtain  in  cases  where  the  injured 
servant  held  an  intermediate  position  between  the  employer  and  the  in- 
competent servant.  Davis  v.  Detroit  &  Mil.  R.  Co.,  20  Mich.  105 ;  Indiana, 
B.  &  W.  R.  Co.  V.  Dailey,  no  Ind.  75;  Haskin  v.  New  York  Cent.  &  H. 
R.  R.  Co.,  65  Barb.  (N.  Y.)  129. 

Under  the  statutory  rules  governing  English  collieries,  the  rope  by  which 
pitmen  descend  should  be  tested  every  day.  The  requirement  was  habitually 
disregarded,  to  the  knowledge  of  a  mine-owner,  by  those  whose  duty  it  was 
to  test  the  rope.  A  pitman  who  knew  of  the  rule  and  its  habitual  viola- 
tion, refused,  though  advised  by  the  banksmen,  to  examine  the  rope  (which 
had  been  injured  Sie  night  before,  and  not  since  tested)  before  descending 
by  it  into  the  pit.  The  rope  broke,  and  the  pitman  was  killed.  It  was  con- 
sidered by  the  court,  that,  had  the  pitman  been  guilty  of  no  negligence,  his 
representative  might  have  recovered  damages  for  his  death,  but  that,  having 
been  guilty  of  contributorv  negligence,  they  could  not.  Senior  v.  Ward,  i 
El.  &  El.  385  ;  s.  c,  5  Jur.  (U.  S.)  172;  28  L.  J.  (Q.  B.)  137 ;  7  Week.  Rep.  261. 

In  Kean  v.  Detroit  Copper  &  Brass  Rolling  Mills  (Mich.),  33  N.  W.  Rep. 
395,  it  appeared  that  a  foreman  under  whose  airections  the  plaintiff  claimed 
to  have  been  injured,  was  in  the  habit  of  getting  intoxicated,  and  that  the 
master  knew  of  such  habit.  The  court  said,  "There  can  be  no  question, 
I  apprehend,  at  this  late  day,  but  that  it  must  be  regarded  as  negligence 
and  a  >yant  of  ordinary  care  in  any  of  our  large  manufacturing  institutions 
to  place  men  who  are  accustomed  to  the  habitual  use  to  excess  of  intoxicat- 
ing liquor  in  charge  of  business  requiring  the  control  and  direction  of 
persons  operating  dangerous  machinery,  and  that  for  any  injury  arising  to 
the  employed  under  the  charge  of  an  intoxicated  foreman,  arising  from  such 
cause,  when  the  company  has  knowledge  of  such  intemperate  habits,  it  must 
and  should  make  reasonable  compensation.''    The  case  seems  to  have  gone 
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against  the  plaintiff,  because  the  danger  was  as  apparent  to  him  as  to  the 
foreman,  and  it  was  said  that  he  should  not  have  obeyed  the  order  in  question. 

Where  a  servant  has  knowledge  of  the  imcompetency  of  a  fellow-servant, 
and,  continuing  in  the  master's  employment,  is  injured  by  reason  of  s\ich  in- 
competence, the  fact  that  he  had  made  complaint^  and  was  told  the  incompetent 
servant  would  be  changed,  is  to  be  considered  in  arriving  at  a  conclusion  as  to 
whether  the  injured  servant  was  guilty  of  contributory  negligence.  Laning  v, 
N.  Y.  Cent.  R.  Co.,  49  N.  Y.  521. 

In  United  States  Rolling  Stock  Co.  ^,  Wilder,  116  111.  100,  s.  c,  25  Am.  & 
£ng.  R.  R.  Cas.  414,  the  plaintiff  sued  for  the  loss  of  a  hand,  resulting  from  the 
alleged  negligence  of  a  fellow-servant.  The  court  said,  "The  defendant,  it 
will  be  perceived,  is  charged  with  negligence  in  the  selection  and  hiring  of  an 
incompetent  engineer,  and  also  in  sunering  and  permitting  such  incompetent 
engineer  to  manage,  control,  and  operate  its  cars  and  engine.  .  .  .  Whatever 
may  be  said  in  respect  to  the  first  branch  of  the  subject,  the  decided  weight  of 
evidence  shows  that  Guernsey,  the  defendant's  engineer,  was  incompetent,  and 
that  the  defendant  had  at  the  time  of  and  durine  plaintiff's  emplo^ent 
notice  of  this  fact.  Guernsey  was  first  employed  by  the  defendant  m  the 
capacity  of  truck-repairer,  and  was  promoted  n-om  tnat  position  to  the  more 
responsible  one  of  engineer  upon  his  own  recommendation.  He  entered  the 
defendant's  service  in  May  or  June,  1880,  and  the  attention  of  the  company 
was  frequently  called  to  his  incompetency.  It  is  true,  Cary,  foreman,  and 
Stagg,  superintendent  of  the  company,  thought  him  competent  for  the  position 
he  occupied.  As  they  were  probably  responsible  to  the  company  both  for  his 
employment  and  retention,  it  is  not  a  matter  of  surprise  that  tney  should  so 
consider  him.  So  far  as  Cary  is  concerned,  he  might  safely  say  this,  for  he 
evidently  thought  his  position  required  little  or  no  skill ;  for,  m  answer  to 
the  inquiry  if  it  did  not  require  as  much  skill  to  run  the  company's  engine  as 
any  other,  he  says,  *  No,  sir,  I  will  say  that  it  does  not  require  any  but  an 
ordinary  man.  A  very  ordinary  man  can  do  it  in  our  yard.  ...  A  man  that 
is  competent  to  keep  the  water  up  and  keep  his  pumps  going  can  do  our 
work.'  Without  dwelling  upon  the  facts,  we  will  add,  in  general  terms,  that 
the  witnesses  for  the  plaintiff  make  out  a  strong  case  of  inexcusable  negli- 
gence against  the  defendant  in  retaining  Guernsey  as  engineer  of  the  company." 

In  Harper  v,  Ind.  &  St.  L.  R.  Co.,  47  Mo.  567,  a  conductor  of  a  train  was 
injured  by  reason  of  the  incompetency  of  a  fireman  whom  the  engineer  permit- 
ted to  manage  the  engine.  It  was  held,  that  if  the  company  knew  of  such  a 
practice  on  the  part  of  the  engineers  on  its  road,  and  did  not  forbid  it,  and  the 
conductor  did  not  know  that  the  engine  was  in  charge  of  the  fireman  at 
the  time,  the  company  was  liable  for  damages  for  the  injury  sustained. 

In  Ohio  &  M.  R.  Co.  v.  CoUarn,  73  Ind.  261,  s.  c,  5  Am.  &  Eng.  R.  R.  Cas. 
554,  the  plaintiff  was  a  track-repairer,  and  had  been  injured  by  an  engine  run 
by  a  fireman.  It  was  held  that  the  defendant  was  liable,  although  it  had  given 
orders  to  its  engineers  not  to  permit  firemen  to  control  its  engines,  because, 
having  had  notice  of  disobedience  of  such  orders,  it  retained  the  disobedient 
engineers  in  its  employ. 

Sizer  v.  Syracuse,  B.  &  N.  Y.  R.  Co.,  7  Lans.  (N.  Y.)  67,  was  an  action  by  an 
employee  whose  business  it  was  to  make  up  freight-trains  for  an  injury  occa- 
sioned by  the  incompetency  of  an  engineer.  The  court  said,  "  The  company 
owe  it  to  those  engaged  in  coupling  and  uncoupling  cars  to  exercise  the  highest 
care  in  the  selection  of  engineers  to  manage  engines  used  in  making  up  trains. 
Men  of  strictly  temperate  habits,  men  who  are  careful,  cool,  discreet,  and 
obedient,  only  should  be  employed  ;  and  if  men  wanting  these  qualities  are 
knowingly  employed,  and  injury  results  therefrom,  the  company  is  as  liable  to 
the  employee  injured  as  if  tne  engineer  was  unskilful."  It  appeared  that  the 
engineer  in  the  case  was  habitually  disobedient  to  orders,  and  was  not  a  regular 
engineer,  of  which  facts  the  superintendent  had  knowledge ;  and  the  company 
was  held  liable  for  damages. 
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4.  Burden  of  Proof.  —  Where  it  is  alleged  that  a  master  was  euilty  of  neg- 
ligence in  selecting  or  retaining  an  incompetent  servant,  the  biirden  is  on  the 
plaintiff  to  prove  it  Stafford  z/.  C,  B.  &  Q.  R.  Co.,  114  111.  244.;  Columbus^ 
C.  &  I.  C  R.  Co.  V.  Trocsch,  68  111.  545 ;  Chicago  &  E.  I.  R.  Co.  v,  Gear)v 
no  111.  383;  Summerhays  v.  Kansas  Pac.  R.  Co.,  2  Colo.  484;  Murphy  v.  St. 
Louis  &  I.  M.  R.  Co.,  71  Mo.  202;  s.  c,  2  Am.  &  £ng.  R.R.  Cas.  83 ;  Catlin 
V.  Mich.  Cent.  R.  Co.,  33  N.  W.  Rep.  (Mich.)  515;  Hilts  v.  Chicago  &  G.  T. 
R.  Co.,  55  Mich.  437 ;  s.  c,  7  Am.  &  Eng.  R.  R.  Cas.  628  ;  Davis  v.  Detroit  & 
M.  R.  Co.,  20  Mich.  105  ;  Wonder  v,  Baltimore  &  O.  R.  Co.,  32  Md.  411. 

5.  Character  of  Evidence.  —  Evidence  of  general  reputation  is  admissible 
to  prove  the  unfitness  of  a  fellow-servant.  And  ignorance  of  such  general 
reputation  on  the  part  of  the  master  is  itself  negligence  in  a  case  in  which 
proper  inquiry  would  have  obtained  the  necessary  inu>rmation,  and  where  the 
duty  to  inquire  was  plainly  imperative.  Davis  v,  Detroit  &  Mil.  R.  Co.,  20- 
Mich.  105.  See  also  Oilman  v.  Eastern  R.  Co.,  13  Allen  (Mass.),  433;  Hatt 
V,  Nay,  144  Mass.  186;  and  cases  cited  on  habitual  intoxication,  supra. 

In  r  razier  v,  Penna.  R.  Co.,  38  Pa.  St  105,  the  court  refused  to  permit  the 
introduction  of  specific  acts  of  negligence  on  the  part  of  a  servant  alleged  to- 
be  incompetent,  for  the  purpose  of  charging  the  defendant  company  with 
knowledge  of  the  servant's  incompetence.  See  also  Hatt  v.  Nay,  144  Mass. 
186;  contra^  Pittsburgh,  F.  W.  &  C.  R.  Co.  v.  Ruby,  38  Ind.  294. 

While  evidence  of  single  acts  may  be  admissible  to  prove  the  incompetence 
of  a  servant,  such  evidence  is  not  necessarily  conclusive.  Lee  v.  Detroit 
Bridge  &  Iron  Works,  62  Mo.  565 ;  Cooper  v.  Milwaukee  &  P.  C.  R.  Co.,  23 
Wis.  668 ;  Couch  v.  Watson  Coal  Co.,  46  la.  1 7. 

It  is  believed  that  Baules  v.  New  York  &  H.  R.  Co.,  59  N.  Y.  356,  contains- 
a  statement  of  the  correct  rule :  "  When,  as  here,  the  general  fitness  and 
capacity  of  a  servant  is  ihvolved,  the  prior  acts  and  conduct  of  such  servant  on 
specific  occasions  may  be  given  in  evidence,  with  proof  that  the  principal  had 
knowledge  of  such  acts.  The  cases  in  which  evidence  of  other  acts  of  mis- 
conduct or  neglect  of  servants  or  employees  whose  acts  and  omissions  of  duty 
are  the  subject  of  investigation  have  been  held  incompetent,  have  been  those 
in  which  it  has  been  sought  to  prove  a  culpable  neglect  of  duty  on  a  particular 
occasion,  by  showing  similar  acts  of  negligence  on  other  occasions.  This 
class  of  cases  does  not  bear  upon  the  case  in  hand,  and  may  be  laid  out  of 
view.  Proof  of  specific  acts  of  negligence  of  a  servant  or  agent  on  one  or 
more  occasions  does  not  tend  to  prove  negligence  on  the  particular  occasion 
which  is  the  subject  of  inquiry.  Where  character,  as  distinguished  from  repu- 
tation, is  the  subject  of  investigation,  specific  acts  tend  to  exhibit  and  bring 
to  light  the  peculiar  qualities  of  the  ntan,  and  indicate  his  adaptation,  or  want 
of  adaptation,  to  any  position,  or  fitness  or  unfitness  for  a  particular  duty  or 
trust.  It  is  by  many  or  by  a  series  of  acts  that  individuals  acquire  a  general 
reputation,  and  by  which  their  characters  are  known  and  described ;  and  the 
actual  qualities,  the  true  characteristics,  of  individuals,  those  qualities  and 
characteristics  which  would  or  should  influence  and  control  in  the  selection  of 
agents  for  positions  of  trust  and  responsibility,  are  learned  and  known.  A 
principal  would  be  without  excuse  should  he  employ  for  a  responsible  position, 
on  the  proper  performance  of  the  duties  of  which  the  lives  of  others  might 
depend,  one  known  to  him  as  having  the  reputation  of  being  an  intemperate, 
imprudent,  indolent,  or  careless  man.  He  would  be  held  liable  to  the  fellow- 
servants  of  the  employee  for  any  injury  resulting  from  the  deficiencies  and 
defects  imputed  to  the  individual  by  public  opinion  and  general  report.  Still 
more  would  he  be  chargeable  if  he  had  knowledge  of  specific  acts  showing 
that  he  possessed  characteristics  incompatible  with  the  duties  assigned  him, 
and  which  might  expose  his  fellow-servants  and  others  to  peril  and  harm.  .  .  . 
An  individual  who  by  years  of  faithful  service  has  shown  himself  trustworthy, 
vigilant,  and  competent,  is  not  disqualified  for  further  employment,  and  proved 
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either  incompetent,  or  careless  and  not  trustworthy,  by  a  single  mistake  or  act 
-of  forgetfulness,  and  omission  to  exercise  the  highest  degree  of  caution  and 
presence  of  mind.  The  fact  would  only  shoiy*  what  must  be  true  of  every 
human  being,  that  the  individual  was  capable  of  an  act  of  negligence,  forget- 
fulness, or  error  of  judgment.  This  must  be  the  case,  as  to  all  employees  of 
corporations,  until  a  race  of  servants  can  be  found  free  from  the  defects  and 
infirmities  of  humanity.  A  single  act  may,  under  some  circumstances,  show 
an  individual  to  be  an  improper  and  unfit  person  for  a  position  of  trust  or  any 
particular  service,  as  when  such  act  is  intentional,  and  done  wantonly,  regard- 
less of  consequences,  or  maliciously.  So  the  manner  in  which  a  specific  act 
is  performed  may  conclusively  show  the  utter  incompetency  of  the  actor,  and 
his  inability  to  perform  a  particular  service.  But  a  single  act  of  casual  neglect 
does  not,  per  scy  tend  to  prove  the  party  to  be  careless  and  imprudent,  and 
unfitted  for  a  position  requiring  care  and  prudence.  Character  is  formed 
and  qualities  exhibited  by  a  series  of  acts,  and  not  by  a  single  act.  An  engineer 
might  from  inattention  omit  to  sound  the  whistle  or  ring  the  bell  at  a  road- 
crossing,  but  such  fact  would  not  tend  to  prove  him  a  careless  and  negligent 
servant  of  the  company.  The  company  is  only  charged  with  the  duty  of 
employing  those  who  have  acquired  a  good  character  in  respect  to  the  qualifi- 
cations called  for  by  the  particular  service,  and  no  one  would  say  that  a  good 
character  acquired  by  long  service  was  destroyed  or  seriously  impaired  by  a 
single  m voluntary  and  unintentional  fault.  Murphy  v.  Polloctc,  15  Irish  C.  L. 
224  But  this  appeal  does  not  necessarily  depend  upon  the  correctness  of 
this  view  of  the  effect  to  be  given  to  a  single  instance  of  neglect.  All  that 
the  corporation  defendant  was  bound  to  do,  after  the  occurrence,  was  to 
inquire  into  and  ascertain  the  facts,  and  act  in  the  discharge  or  retention  of 
the  switchman,  with  reference  to  the  facts  as  ascertained,  as  reasonable  pru- 
rience and  care  would  dictate ;  and  if  such  care  and  caution  were  exercised, 
the  company  is  not  liable,  although  its  general  agent  erred  in  judgment  in 
retaining  the  switchman  in  the  same  service.  Ordinary  care  and  reasonable 
exercise  of  discretion  and  judgment  are  all  that  is  necessary  to  absolve  the 
corporation  from  the  charge  of  neglect  of  duty  in  such  a  case." 

In  a  suit  for  damages  for  personal  injuries  Drought  by  a  brakeman  against  a 
railroad  company,  in  which  the  unskilfulness  and  incompetency  of  the  enei- 
neer  were  charged  as  causes  of  the  injury,  evidence  of  the  declarations  of  the 
•engineer  to  the  plaintiff  to  the  effect  that  he  would  as  soon  run  over  him  as 
not,  was  held  admissible  to  prove  that  the  company'  did  not  use  proper  care 
in  selecting  the  engineer,  if  supported  by  other  satisfactory  evidencen  Hous- 
ton &  T.  C.  R.  Co.  V.  Willie,  43  Tex.  318;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  551. 

Evidence  that  an  engineer  alleged  to  have  been  incompetent  was  discharged 
after  the  accident  for  which  damages  are  sought  occurred,  and  that  he  has 
since  been  guilty  of  similar  acts  of  negligence,  is  not  admissible  to  prove  that 
the  employer  was  guilty  of  negligence  in  employing  him.  Couch  v,  Watson 
Coal  Co.,  46  la.  1 7. 

6.  Acts  of  General  Agents* — Though  a  master  has  employed  skilful  and 
competent  general  servants,  agents,  or  superintendents,  he  is  liable  for  injuries 
received  bv  inferior  servants  from  the  incompetency  of  other  inferior  servants 
employed  by  such  general  servants,  agents,  or  superintendents  without  due  care 
or  inquiry,  or  retained  by  them  after  knowledge  of  their  incompetency.  Lan- 
ing  V.  N.  Y.  Cent.  R.  Co.,  49  N.  Y.  521 :  Baufec  v.  New  York  &  H.  R'.  Co.,  59 
N.  Y.  356;  Pittsburgh,  F.  W.  &  C.  R.  Co.  v.  Ruby,  38  Ind.  294;  Oilman  v. 
Eastern  R.  Co.,  13  Allen  (Mass.),  433 ;  Frazierz^.  Penna.  R.  Co.,  36  Pa.  St.  104. 

Notice  of  the  incompetency  of  a  fellow-servant  to  one  whose  duty  is  con- 
fined to  notifying  train-men  when  they  are  expected  to  be  on  duty,  is  not  notice 
to  a  railroad  corporation.     Michigan  Cent.  R.  Co.  v,  Dolan,  32  Mich.  510. 

7.  Pleadings*  —  '*  Where  .  .  .  the  servant  shows  m  his  complaint  that  the 
injury  for  which  he  sues  the  master  was  caused  or  occasioned  by  the  negli- 
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eence  of  his  fellow-servant,  he  must  also  allege  in  his  complaint  either  that 
the  master  had  not  exercised  ordinary  care  and  prudence  in  the  employment 
of  such  fellow-servant,  or  that  it  had  retained  him  in  its  service  after  it  had 
received  notice  that  he  was  negligent  in  the  discharge  of  the  duties  of  his 
position.  This  much  must  be  stated  in  relation  to  the  negligence  of  the  mas- 
ter ;  and  with  respect  to  himself,  in  such  a  case,  the  injured  servant  must  aver 
in  his  complaint,  that,  at  the  time  he  entered  the  master's  service,  he  had  no 
knowledge  of  the  negligent  habits  of  the  fellow-servant  through  whose  negli- 
gence he  has  alleged  that  he  was  injured.''  Lake  Shore  &  M .  S.  R.  Co.  v. 
Stupak,  io8  Ind.  I ;  s.  c,  28  Am.  &  £ng.  K.  R.  Cas.  323.  See  also  Ind.,  B.  & 
W.  R.  Co.  V.  Dailey,  no  Ind.  75. 

Undoubtedly  the  negligence  of  an  employer  in  selecting  or  retaining  in- 
competent servants  must  be  distinctly  charged.  Blake  v,  Maine  Cent.  R.  Co., 
70  Me.  60;  Lawler  %f.  Androscoggin  R.  Co.,  62  Me.  463.  But  it  would  seem 
that  the  want  of  knowledge  on  the  part  of  an  injured  servant  of  his  fellow- 
servant's  incompetence  should  be  presumed.  U.  S.  Rolling  Stock  Co.  v. 
Wilder,  116  III.  100 ;  s.  c,  25  Am.  &  Eng.  R.  R.  Cas.  414. 

8.  Question  for  Jury^  —  The  incompetency  of  a  fellow-servant^  and  the 
master's  negligence  in  emplo3nn£  or  retaining  an  incompetent  servant,  are 
questions  of  fact  for  the  jury.    GiTman  v.  Eastern  R.  Co.,  10  Allen  (Mass.X  233. 
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Chicago  &  North-western  R.  Co. 

{Wisconsin  Supreme  Courts  yan,  10,  1888.) 

When  Servant  is  In  the  Employment  of  the  Company.  —  A  wiper  employed 
in  a  railroad  company's  round-house  is  in  the  employment  of  the  company 
while  passing  through  its  yards  on  his  way  to  work. 

Train*Men  and  Engine  Wiper  are  Fellow-Servants.  —  An  engine  wiper 
employed  in  round-house  is  a  fellow-servant  of  the  men  operating  a  train,  and 
cannot  recover  for  any  injury  which  he  may  receive  through  their  negligence. 

Appeal  from  Milwaukee  County  Court ;  J.  E.  Mann,  Judge. 

This  was  an  action  brought  by  August  Ewald  against  the  Chi- 
cago &  North-western  Railway  Company  for  injuries.  The  facts 
appear  sufficiently  in  the  opinion.  On  demurrer,  judgment  was 
rendered  for  defendant,  and  plaintiff  appeals. 

Austin,  Rtmkely  &  Austin  for  appellant. 

Jenkins,  Winkler,  Fish,  &  Smith  for  respondent. 

Orton,  J. — The  following  portions  of  the  complaint  suffi- 
ciently raises  the  questions  involved:  "That  this  plaintiflf  was^ 
^^  at  the  time  hereinafter  mentioned,  employed  by  said 
defendant  as  a  laborer,  and  his  duty  was  to  attend  to 
the  wiping  and  cleaning  of  locomotives  belonging  to  said  defend- 
ant in  the  night-time,  and  after  they  were  removed  from  the 
tracks,  and  into  the  round-house ; "  "  tliat  he  had  nothing  what- 
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ever  to  do  with  the  operation  of  said  railroad  or  any  of  its  rolling 
stock,  and  was  not  employed  in  any  capacity  upon  any  of  the 
trains  of  said  company,  but  his  employment  was  confined  exclu- 
sively to  cleaning  engines  after  they  were  put  into  said  round- 
house;" **that  on  the  fifth  day  of  .February,  1886,  at  about  six 
o'clock  in  the  evening  of  that  day,  this  plaintiff  was  proceeding, 
with  due  care  and  caution,  through  the  yard  of  the  defendant,  to 
commence  his  night's  work  and  labor  in  the  round-house  of  said 
company ;  that  he  was  walking  in  the  usual  and  beaten  path,  that 
had  been  worn  and  used  by  himself  and  others  employed  in  said 
round-house  for  a  long  time  prior  to  said  last-mentioned  date,  in 
going  to  and  from  his  and  their  work ;  that,  in  order  to  reach 
said  round-house,  it  was  necessary  for  him  to  go  upon  said  path- 
way, and  to  cross  the  track  of  said  defendant  company  in  its  said 
yards ;  that,  as  he  approached  said  track,  he  noticed  that  it  was 
occupied  by  a  number  of  freight-cars,  and  that  said  cars  were 
uncoupled  and  separated,  and  a  space  left  between  said  cars 
where  the  eiforesaid  beaten  path  crossed  said  railway  track.*'  The 
complaint  then  substantially  charges  that  the  defendant  well 
knew  that  such  opening  between  the  cars  at  said  path  was  accus- 
tomed to  be  kept  open  for  the  use  of  its  employees,  going  from  and 
coming  to  said  round-house,  and  that  the  plaintiff  had  long  known 
of  such  custom ;  that  as  he  approached  said  track  he  looked  up 
and  down,  and  listened,  and  saw  no  engine,  and  no  person  at  the 
crossing  having  charge  of  said  train,  and  heard  no  noise  or  signal 
or  any  thing  to  indicate  that  the  cars  were  to  be  moved,  and  that 
he  thereupon  stepped  in  between  said  cars  on  said  pathway,  and, 
before  he  could  get  across,  the  defendant  negligently  and  care- 
lessly caused  said  cars  to  be  jammed  together  by  one  of  its  loco- 
motives, without  warning  by  bell  or  whistle,  and  the  plaintiff's 
arm  was  caught  between  the  bumpers  to  said  cars,  and  he  was 
dragged  by  the  movement  of  the  train  about  sixty  feet,  and  greatly 
injured.  To  this  complaint  the  defendant  interposed  a  general 
demurrer,  that  it  stated  no  cause  of  action ;  and  the  demurrer 
was  sustained,  presumably  upon  the  ground  that  the  plaintiff's 
injury  was  caused  by  the  negligence  of  his  fellow-servants  or 
co-employees. 

It  would  seem  that  in  the  county  court  the  only  question  was, 
whether  the  plaintiff,  as  a  wiper  of  engines  in  the  round-house, 
was  a  fellow-servant  of  the  engineer  or  conductor  of 
the  freight-train,  or  those  having  charge  of  the  same,  fnfwTi?* 
so  that  he  could  not  recover  by  reason  of  their  negli-  defeodaiit's 
gence.     But  in  this  court  the  main  question  seemed  employment  at 
to  be,  that  at  the  time  of  the  injury  the  plaintiff  was  J^jViT  "** ""* 
not  an  employee  of  the  defendant,  because  not  then 
actually  employed  in  the  service  of  the  company,  but  was  merely 
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going  to  the  round-house,  the  place  of  such  employment  or  ser- 
vice. This  question  would  seem  to  be  foreclosed  by  the  allega- 
tions of  the  complaint.  It  is  alleged  that,  at  the  time  therein- 
after mentioned,  viz.,  at  about  six  o'clock  on  the  fifth  day  of 
February,  1886,  the  time  when  he  was  injured,  the  plaintiff  was 
employed  by  the  defendant  as  a  laborer  to  attend  to  the  wiping 
and  cleaning  of  locomotives,  etc.  Then,  again,  the  plaintiff  bases 
his  right  to  be  on  that  pathway,  on  the  grounds  of  the  company, 
and  to  pass  safely  through  the  opening  of  the  cars  thereon,  and 
to  have  it  kept  open  for  him,  solely  upon  the  fact  that  he  was 
at  that  time  an  employee  of  the  company,  with  others  who  were 
accustomed  to  use  the  same,  going  from  and  returning  to  their 
work  in  the  round-house.  It  is  not  alleged  that  the  company 
owed  the  plaintiff  any  duty  to  keep  open  for  him  that  pathway, 
or  to  look  out  for  his  safety  thereon,  except  as  he  was  an  em- 
ployee of  the  company,  and  in  its  service  at  the  time.  Other- 
wise, he  was  a  stranger,  intruder,  and  trespasser  upon  the 
grounds  of  the  company,  and  the  company  was  not  charged  with 
any  duty  towards  him  or  such  persons  at  that  place.  It  follows 
that,  if  the  company  was  charged  with  any  liability  to  the  plain- 
tiff for  the  negligence  of  its  servants  and  employees,  it  is  because 
he  was  a  co-employee  of  the  company  or  fellow-servant  with  them. 
It  is  the  gravamen  of  the  complaint,  that,  by  custom  having  the 
force  of  contract,  the  company  kept  open,  and  was  bound  to  keep 
open,  that  pathway  between  the  cars  for  the  use  and  convenience 
of  the  plaintiff  and  other  employees  of  the  company  whose  busi- 
ness it  was  to  do  the  wiping  and  cleaning  of  the  engines  in  that 
round-house  of  the  company,  in  going  away  from  or  returning  to 
their  said  work  in  the  round-house.  It  is  not  charged  in  the 
complaint  that,  by  custom  or  usage,  that  pathway  was  or  was  to 
be  kept  open  for  the  public  or  strangers,  by  the  company,  as  a 
public  or  private  way,  by  dedication  or  consent,  for  their  use  or 
convenience.  It  was  solely  for  the  use  of  the  plaintiff  as  an 
employee  or  servant,  and  for  other  employees  or  servants  of  the 
company  whose  duties  were  performed  in  that  round-house.  By 
the  complaint,  it  was  a  means  of  egress  or  ingress  from  or  to  that 
round-house,  provided  by  the  company  for  the  exclusive  use  of 
the  plaintiff  and  his  co-employees,  as  useful  and  essential  to 
them,  as  a  door  or  gateway  to  the  round-house  itself.  From 
these  facts  the  duty  of  the  company  to  keep  open  this  pathway 
for  the  plaintiff,  and  assure  the  safe  use  thereof  to  the  plaintiff, 
is  educed.  The  company,  and  those  having  charge  of  the  train 
at  the  time,  were  aware  of  this  custom,  and  had  good  reason  to 
suppose  that  this  pathway  or  opening  was  being  used  at  the  time 
by  the  plaintiff,  and  was  left  open  for  him  on  his  way  to  the 
round-house,   and  hence  their  duty  to  look  out  for  his  safety 
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therein.  We  therefore  agree  with  the  plaintiff,  that  he  was, 
at  the  time  he  was  injured  in  that  pathway,  in  the  opening 
between  the  cars,  in  the  employment  of  the  company. 

This  might  well  end  the  case  so  far  as  the  question  whether 
he  was  then  an  employee  of  the  company  is  concerned  ;  and  yet 
the  learned  counsel  on  both  sides  saw  fit  to  discuss  the  question, 
whether  the  plaintiff  was  really  an  employee  at  the  time,  and 
through  courtesy  we  pass  upon  it  as  a  question  of  law,  although 
in  some  cases  this  question  is  made  one  of  fact  for  the  jury. 
The  facts  being  admitted  by  the  demurrer,  it  may  as  well  be 
treated  as  a  question  of  law.  We  will  not  enlarge  the  question 
even  to  the  extent  the  argument  of  the  learned  counsel  seemed 
to  carry  it,  but  confine  it  strictly  to  this  case  on  its  facts.  As  to 
what  may  be  the  law  when  an  employee  of  a  railway  company 
is  not  actually  employed,  or  at  any  intervals  of  actual  labor,  or 
going  to  or  from  his  labor  his  own  way,  and  independently  of  the 
•company,  or  under  other  circumstances,  is  immaterial  to  this 
case.  The  authorities  may  be  in  great  conflict  upon  that  ques- 
tion, but  we  are  not  aware  that  they  are  in  conflict  upon  the 
question  presented  by  the  facts  of  this  case.  Here  we  have  a 
private  pathway  over  the  grounds  of  the  company,  granted  and 
allowed  to  the  plaintiff  and  other  employees  of  the  company  who 
worked  in  the  round-house,  by  usage,  custom,  and  consent,  for 
their  ingress  and  egress  to  and  from  their  work,  kept  open  across 
the  track  of  the  road,  and  which  had  been  worn  and  used  by  him- 
self and  others  for  a  long  time  prior  to  the  injury,  and  that,  in 
order  to  reach  the  round-house,  it  was  necessary  for  him  to  go 
upon  said  pathway,  and  to  cross  the  track  of  the  company  at  that 
place.  It  was  the  means,  and  only  iheans,  of  entrance  and  exit 
to  and  from  their  work  furnished  by  the  company,  and  the  plain- 
tiff and  others  had  a  right  to  its  free  and  uninterrupted  use  as 
they  always  had ;  and  it  was  because  they  were  the  employees 
of  the  company  in  the  round-house  that  they  had  such  right  and 
privilege.  It  was  an  essential  part  and  ingredient  of  the  plain- 
tiffs contract  of  employment,  and  incidental  to  it,  as  much  as 
any  means  and  facilities  for  his  labor  in  the  round-house  itself 
furnished  by  the  company.  The  plaintiff,  therefore,  while  en- 
joying such  privilege  and  facility,  or  while  passing  along  that 
pathway,  and  between  the  opening  of  the  cars,  was  an  employee 
and  servant  of  the'company,  as  much  as  while  actually  laboring 
for  the  company  in  the  round-house,  and  as  much  within  his  con- 
tract of  employment.  On  the  other  hand,  there  was,  by  virtue 
of  the  same  contract,  a  corresponding  duty  of  the  company  to 
keep  that  passage-way  open  for  the  plaintiff,  for  he  had  a  right 
to  be  there  as  an  employee  of  the  company  working  in  the 
round-house.     If  the  company  violated  that  duty,  to  the  plaintiff's 
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injury,  by  its  own  act  or  primary  negligence,  its  liability  to  respond 
in  damages  is  absolute  and  unquestionable ;  but  if  the  plaintiff 
has  this  benefit  or  advantage  by  reason  of  his  relation  to  the 
company  as  an  employee,  he  must  also  suffer  the  disadvantage, 
if  it  be  such,  of  being  remediless  against  the  company  if  his 
injury  in  that  relation  was  caused  by  the  negligence  of  his  co- 
employees  or  fellow-servants.  But  this  will  be  considered  here- 
after. 

Our  present  concern  is,  was  he,  when  injured,  an  employee  of 
the  company  ?  The  peculiar  facts  of  this  case  which  make  him 
such  aprpear  to  involve  precisely  the  same  principle  of  that  class 
of  cases  where  the  plaintiff  was  being  carried  on  his  way  from 
and  to  his  place  of  labor  by  the  railroad  company,  by  consent, 
custom,  or  contract,  and  was  injured  by  the  negligence  of  other 
employees  of  the  company.  This  carriage  of  the  plaintiff  was 
the  means,  facility,  and  advantage  to  which  he  was  entitled  by 

reason  of  his  being  an  employee  or  servant,  which 
ties  nTiewed. '  entered  into  and  became  a  part  of  his  contract  of 

employment,  or  were  incidental  and  necessary  to  it. 
In  Gilman  v.  Railroad  Corp.,  lo  Allen,  233,  the  plaintiff  was  a 
car-repairer,  and  was  being  carried  on  the  cars  of  the  company 
to  his  home  at  night,  a  distance  of  about  four  miles,  free  of 
charge,  by  the  contract.  He  was  injured  on  the  way  by  the 
carelessness  of  a  switchman  of  the  company.  It  was  held,  not 
only  that  he  was  an  employee  of  the  company  at  the  time,  but  a 
co-employee  of  the  switchman,  and  could  not  recover.  In  Gill- 
shannon  V.  Railroad  Corp.,  10  Cush.  228,  the  plaintiff  was  a 
laborer  repairing  the  road-bed  several  miles  from  his  home,  and 
was  being  carried  on  a  gravel-train  to  his  work  free,  and  by  the 
mere  consent  of  the  company,  and  was  injured  on  his  way  by 
the  carelessness  of  those  having  charge  of  the  train.  Dewey,  J., 
says,  in  the  opinion,  "  If  the  plaintiff  was,  by  the  contract  of 
service,  to  be  carried  to  the  place  of  his  labor,  then  the  injury 
was  received  while  engaged  in  the  service  for  which  he  was 
employed,  and  so  falls  within  the  ordinary  cases  of  servants  sus- 
taining an  injury  from  the  negligence  of  other  servants.  If  it 
be  not  properly  inferrible  from  the  evidence  that  the  contract 
between  the  parties  actually  embntced  this  transportation  to 
the  place  of  labor,  it  leaves  the  case  to  stand  as  2^  permissive  privi- 
lege granted  to  the  plaintiffs  of  which  he  availed  himself  to  facili- 
tate his  service  and  labor,  and  is  equally  connected  with  it  and  the 
relation  of  master  and  servant,  and  therefore  furnishes  no  ground 
for  maintaining  this  action."  This  expresses  the  exact  principle 
of  this  case.  The  keeping  open  of  this  pathway  between  the  cars 
was  a  permissive  privilege  (established  by  custom  in  this  case) 
granted  to  the  plaintiff,  of  which  he  availed  himself,  to  facilitate 
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his  labor  and  service,  and  is  connected  with  it  and  the  relation 
of  master  and  servant.  In  Seaver  v.  Railroad  Co.,  14  Gray,  466, 
a  carpenter  employed  to  repair  the  fences,  bridges,  etc.,  of  the 
company,  was  carried  to  his  work  on  the  train,  and  was  injured 
by  the  negligence  of  the  engineer,  or  of  those  whose  duty  it  was 
to  inspect  the  axles  of  the  cars.  It  was  held  that  he  was  a  ser- 
vant of  the  company,  and  a  fellow-servant  of  the  engineer  and 
the  others,  and  could  not  recover.  The  case  of  Ryan  v.  Railroad 
Co.,  23  Pa.  St.  384,  is  closely  in  point.  The  plaintiff  was  a  com- 
mon laborer  employed  in  digging  and  filling  cars  with  gravely 
etc.  He  lived  about  four  miles  distant  from  his  principal  work,, 
and  it  was  tisual  for  him  and  his  fellow-workmen  to  ride  on  a 
gravel-train  to  and  ftom  their  work ;  and,  while  being  so  carried 
to  his  work,  he  was  injured  by  the  careliessness  of  those  in  man- 
agement of  the  train.  It  was  held  that  he  was  a  mere  servant 
of  the  company,  with  the  privilege  of  riding,  as  a  part  of  his 
business,  in  the  gravel-train,  which  was  one  of  the  instruments 
of  his  work,  and  that  he  sued  in  his  true  relation,  not  as  a  pas- 
senger, but  as  a  servant,  and  was  injured  by  the  carelessness  of 
his  fellow-servants,  and  could  not  recover.  In  Le  Blanche  v. 
Railway  Co.,  L.  R.  i  C.  R  289,  the  plaintiff  was  a  laborer  with 
others  to  assist  in  loading  a  pick-up  train,  and  it  was  a  part  of 
their  contract  of  service  that  they  should  be  carried  to  and  from 
their  work.  After  his  work  was  done  for  the  day,  he  was  being 
carried  to  the  place  of  his  residence,  and  on  the  way  was  injured  by 
the  negligence  of  the  managers  of  the  train ;  and  it  was  held  that 
he  was  still  a  servant,  and  could  not  recover  for  the  negligence 
of  hi^  fellow-servants :  and  the  case  of  Gillshannon  v.  Railroad 
Corp.,  supra^  is  cited  as  authority  by  Field,  queen's  counsel.  The 
case  of  Higgins  v.  Railroad  Co.,  36  Mo.  418,  is  an  extreme  case 
in  favor  of  this  principle.  The  plaintiff  had  been  employed  as  a 
brakeman,  but  had  ceased  work  for  a  considerable  time,  but  had 
not  been  paid  off.  He  hailed  a  train,  and  took  his  place  with  other 
employees,  and  on  his  way  he  was  injured.  It  was  held  that  he 
was  still  an  employee,  and  that  his  case  did  not  come  within 
the  statute  relating  to  the  injury  of  passengers.  In  Railway  Co. 
V,  Salmon,  ii  Kan.  83;  in  Russell  v.  Railroad  Co.,  17  N.  Y. 
134;  in  McQueen  z/.  Railway  Co.,  30  Kan.  689;  s.  c,  15  Am.  & 
Eng.  R.  R.  Cas.  226;  and  in  Vick  v.  Railroad  Co.,  95  N.  Y.  267; 
s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  609,  —  the  plaintiff  was  a  laborer, 
being  carried  by  the  company  to  or  from  his  work,  and  was  injured 
by  the  negligence  of  those  in  charge  of  the  train ;  and  it  was 
held  that  they  were  fellow-servants  with  him,  and  that  he  could 
not  recover.  See  also  Ross  v.  Railroad  Co.,  5  Hun,  488.  There 
are  many  other  similar  cases ;  but  they  need  not  be  cited,  for  the 
principle  is  sufficiently  established.     It  is  questionable  whether 


332  EWALD   V.  CHICAGO   &   NORTH-WESTERN    R.  CO. 

any  case  conflicting  with  these  cases  can  be  found.  There  are 
cases  which  seem  to  conflict  with  them ;  but  they  are  those  in 
which  the  facts  show  that  the  plaintiff  was  a  passenger  paying 
fare,  or  from  whom  fare  could  have  been  exacted.  But  if,  per- 
chance, there  are  such  cases,  we  think  them  unreasonable,. and 
are  not  disposed  to  follow  them.  But,  again,  it  may  be  said  that 
the  plaintiff  was  still  an  employee,  because  he  was  attempting  to 
use  the  pathway  between  the  cars  as  the  only  customary  and 
convenient  means  of  access  to  and  exit  from  the  round-house 
which  the  company  had  provided,  and  was  under  obligation  to 
keep  open  and  safe  for  him  and  his  fellow-workmen,  when  he  was 
injured.  In  Brydon  v.  Stewart,  2  Macq.  30,  the  plaintiff  was  a 
miner,  and  had  quit  work  in  mutiny ;  and  yet  the  master  was 
held  bound  to  provide  his  safe  exit  from  the  mine  as  an  employee 
-or  servant.  We  conclude,  therefore,  that  the  plaintiff,  when 
injured,  was  an  employee  and  servant  of  the  company,  with  all 
the  rights  and  liabilities  implied  by  that  relation. 

2.  Being  an  employee  and  servant  of  the  company  at  the  time 
he  was  injured,  the  next  question  is,  whether  he  was  a  co-em- 
ployee or  fellow-servant  of  those  in  the  management 


^^naw-fterraiit    ^^  ^^^  freight-train  whose  negligence  caused  it.    The 
of  trsin-nen.     allegation  of   the  complaint   is,  that   the   company 

"  caused  the  cars  to  be  jammed  together  by  one  of 
its  locomotives  without  warning,"  etc.  Inferentially,  at  least,  the 
negligence  was  on  the  part  of  the  engineer  of  the  train,  who 
was  in  charge  of  said  locomotive.  But,  at  all  events,  those  in 
the  management  of  the  train,  whether  ^s  engineer,  brakeman,  or 
conductor,  or  one  of  them,  was  guilty  of  the  negligence.  By 
virtue  of  that  custom,  understanding,  or  contract,  by  which  the 
cars  were  to  be  kept  open  for  the  passage  between  them  of 
the  plaintiff  and  others  employed  in  the  round-house,  the  plaintiff 
was  at  the  time  placed  in  connection  with  those  in  charge  of  the 
train,  and  was  specially  dependent  upon  their  due  care  and  pru- 
dence in  keeping  the  train  open  at  that  pathway.  It  was  the 
plaintiff's  business  to  wipe  and  clean  the  engines,  and  prepare 
them  for  the  road.  Those  whose  negligence  caused  his  injury 
had  charge  of  such  an  engine,  through  whose  instrumentality  he 
was  injured.  The  business  of  the  plaintiff,  and  that  of  him  or 
those  whose  negligence  caused  his  injury,  were  not  very  remote 
from  each  other,  or  in  very  different  grade  or  department.  They 
would  seem  to  be  rather  intimately  connected.  Without  dis- 
cussing the  rule  that  has  been  so  many  times  before  this  court, 
we  are  satisfied  that  this  case  falls  clearly  within  the  rule  of 
co-employees  or  fellow-servants.  All  the  cases  above  cited,  to 
the  point  that  the  plaintiff  was  an  employee,  held,  also,  that  he 
was  a  co-employee  of  those  in  charge  of  the  train,  and  he  had 
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nothing  to  do  with  the  running  of  the  train  whatever,  but  was 
simply  a  common  laborer  on  the  track  of  the  road,  or  a  mechanic 
making  repairs.  The  fact  that  the  plaintiff  and  those  through 
whose  negligence  he  was  injured  are  engaged  in  different  depart- 
ments of  the  same  service,  does  not  take  the  case  out  of  the  rule. 
Farwell  v.  Railroad  Co.,  4  Mete.  49 ;  Foster  v.  Railway  Co.,  14. 
Minn.  360  (Gil.  277) ;  Manville  v.  Railroad  Co.,  11  Ohio  St.  417; 
Whaalan  v.  Railroad  Co.,  8  Ohio  St.  249 ;  Ross  v.  Railroad  Co., 
>  5  Hun,  488;  McAndrews  v.  Burns,  39  N.  J.  Law,  117;  Wright 
V,  Railroad  Co.,  25  N.  Y.  562  ;  Coon  v.  Railroad  Co.,  5  N.  Y. 
492 ;  Coal  Co.  v,  Jones,  86  Pa.  St.  432.  A  member  of  a  repair- 
ing-gang  and  an  engine-driver  are  fellow-servants  within  this  rule 
(Railroad  Co.  v.  Murphy,  53  111.  336;  Rohback  v.  Railroad  Co., 
43  Mo.  187),  a  master  mechanic  and  locomotive  engineer  (Hard 
V,  Railroad  Co.,  32  Vt.  473),  the  brakeman  of  one  train  and  the 
engineer  of  another  (Wright  v.  Railroad  Co.,  supra)^  a  watchman 
at  a  street-crossing  and  a  switch-tender  (Sammon  v.  Railroad  Co., 
62  N.  Y.  251),  an  employee  crossing  the  track  on  his  way  to 
'work  and  the  engine-driver  who  backs  the  engine  upon  him 
(Keyes  v.  Railway  Co.,  3  Atl.  Rep.  15),  a  car-repairer  and  a  brake- 
man  (Railway  Co.  v.  Foster,  11  Am.  &  Eng.  R.  R.  Cas.  180),  a 
mechanic  in  the  repair-^hop  and  a  brakeman  (Wonder  v.  Railway 
Co.,  32  Md.  419),  a  section-hand  and  the  engineer  (Clifford  v. 
Railway  Co.  (Mass.),  6  N.  E.  Rep.  75 1 ;  Foster  v.  Railway  Co.,. 
supra;  Collins  v.  Railway  Co.,  30  Minn.  31,  8  Am.  &  Eng.  R.  R. 
Cas.  149;  Boldt  V.  Railroad  Co.,  18  N.  Y.  432 ;  Blake  v.  Railroad 
Co.,  70  Me.  60),  a  track-man  and  baggage-man  (Moseley  v.  Cham- 
berlain, 18  Wis.  700),  section-man  and  brakeman  (Cooper  v.  Rail- 
way Co.,  23  Wis.  668),  a  shoveller  on  the  track  and  conductor 
(Naylor  v.  Railway  Co.,  53  Wis.  661 ;  s.  c,  5  Am.  &  Eng.  R.  R. 
Cas.  460 ;  Howland  v.  Railway  Co.,  54  Wis.  226 ;  s.  c,  5  Am.  & 
Eng.  R.  R.  Cas.  578 ;  Heine  v.  Railway  Co.,  58  Wis.  525),  brake- 
men  and  train-men  (Whitwam  v.  Railway  Co.,  58  Wis.  408 ;  s.  c, 
12  Am.  &  Eng.  R.  R.  Cas.  214),  car-repairer  and  train-men  (Luebke 
V,  Railway  Co.,  63  Wis.  91,  23  N.  W.  Rep.  136),  a  track-walker 
and  fireman  (Schultz  v.  Railway  Co.,  28  Am.  &  Eng.  R.  R.  Cas. 
404).  Many  of  these  cases  are  cited  in  the  brief  of  respondent's 
counsel,  and  others  are  found  in  a  note  to  the  case  of  McLeod 
V,  Ginther,  8  Am.  &  Eng.  R.  R.  Cas.  162.  To  cite  any  more 
analogous  cases  is  unnecessary,  after  so  many  similar  cases  have 
been  decided  by  this  court.  It  is  too  clear  for  argument  that  the 
plaintiff  and  those  whose  negligence  caused  his  injury  were 
co-employees  and  fellow-servants,  and  that  the  complaint,  for  that 
reason,  shows  no  cause  of  action  against  the  company.  The  last 
point,  that,  at  least,  the  negligence  in  part  is  charged  directly 
against  the  company  as  the  violation  of  an  absolute  duty  to  keep* 
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that  pathway  open,  and  that  it  was  a  question  for  the  jury  as  to 
whose  negligence  caused  the  injury,  is  not  in  the  case.  On  the 
demurrer  to  the  complaint,  it  was  the  duty  of  the  court  to  decide 
whether  the  company  was  directly  charged  with  the  negligence, 
or  its  employees  ;  and,  having  decided  that  the  complaint  charged 
the  managers  of  the  freight-train  with  the  negligence  that  caused 
the  plaintiff's  injury,  it  decided  also  that  such  persons  were  the 
fellow-servants  of  the  plaintiff.  We  think  the  county  court 
•decided  correctly.  I  must  say  for  myself  that  I  regret  that  such 
is  the  rule;  but  it  has  been  so  long  established,  and  so  often 
re-affirmed  by  this  court,  that  it  is  now  protected  by  the  principle 
of  stare  decisis.  Besides  this,  the  Legislature  of  this  State  has 
sanctioned  it  by  repealing  the  statute  which  abrogated  it. 

The  order  of  the  county  court  is  affirmed,  and  the  cause 
remanded  for  further  proceedings  according  to  law. 

Taylor,  J.,  dissents. 

Who  are  Fellow-Servantt.  —  See  generally  Criswell  v,  Pittsbui^;,  etc.,  R. 
Co.,  and  note,  ante^  p.  232.  < 
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Watson. 

(Indiana  Supreme  Courts  Dec.  27,  1887.) 

Assumption  of  Risk  by  Servant.  —  Promise  of  Master  to  remedy  the  Defect. 
—  A  night  watchman  in  a  railroad-freight  yard,  knowing  the  danger  he 
encounters,  assumes  the  risk  of  his  employment  if  he  works  without  a  lantern, 
although  he  has  made  several  applications  for  one,  but  has  been  put  ofiE  with 
indelinite  promises. 

Appeal  from  a  judgment  of  the  Marion  Superior  Court, 
Walker,  J.,  against  the  defendant  in  a  suit  for  injury  resulting 
from  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

J,  T,  Dye  for  appellant. 

Shepard,  Elaniy  &  Martindale  for  appellee. 

Elliott,  J.  —  Stated  in  a  condensed  form,  the  material  alle- 
gations of  the  complaint  are  these  :  The  appellant  maintained  a 
freight-yard  near  the  city  of  Indianapolis,  in  which 
**  **      there  were  many  tracks  and  switches  used  for  handling 
locomotives  and  cars.     On  the  fifteenth  day  of  October,  1885, 
the  appellee  was  in  the  service  of  the  appellant  as  anight  watch- 
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man.  His  duties  as  such  watchman  were  to  go  about  over  the 
yard  at  all  hours  of  the  night,  and  look  after  the  property  of  his 
employer,  and  to  wake  up,  at  the  proper  times,'  its  employees. 
The  appellant  knew  that  it  was  necessary  that  the  watchman 
should  be  provided  with  a  light  in  order  that  he  might  properly 
discharge  his  duties  and  at  the  same  time  protect  himself  from 
danger,  yet  the  appellant  refused  to  provide  a  light.  A  day  or 
two  after  the  appellee  had  been  so  employed,  he  notified  his 
employer  that  it  was  necessary  for  him  to  have  a  light  in  order  to 
discharge  his  duties  and  to  protect  himself.  His  employer  prom- 
ised to  procure  a  light  for  him  in  a  short  time,  and  requested  him 
to  continue  in  the  performance  of  his  duties.  Relying  on  this 
promise,  he  did  continue  in  the  appellant's  service,  but  the  light 
was  not  provided  as  promised.  On  the  night  of  Nov.  i,  1882, 
he  was  injured,  without  any  fault  on  his  part,  while  in  the  dis-» 
charge  of  his  duties  ;  and  his  injury  was  caused  by  the  wrong  and 
negligence  of  the  appellant  in  failing  to  provide  him  with  a  lantern. 

The  fourth  instruction  given  by  the  court  reads  thus  :  **  The 
general  rule  is,  that  when  a  servant,  before  he  enters  the  service, 
knows  it  to  be  hazardous,  or  voluntarily  continues 
his  service  without  objection  or  complaint  when  he  ^lit^rttoM. 
has  such  knowledge,  [he]  is  presumed  to  contract  with 
reference  to  the  state  of  things  as  they  are  known  to  him  ;  and 
if  he  knows  that  the  continuance  of  such  service  exposes  him  to 
constant  and  certain  danger,  the  servant  in  such  cases  takes  the 
risk  upon  himself,  and,  in  case  he  suffers  injury  thereby,  he 
waives  all  claims  for  damages  against  his  master  for  such  injury. 
As  has  been  said  in  argument,  the  master  is  not  required  to  take 
better  care  of  his  servant  than  he  takes  of  himself."  Appellant's 
counsel  dissect  this  instruction,  and,  seizing  on  the  words  "  with- 
out objection  or  complaint,"  assail  it  as  erroneous.  This  course 
cannot  be  successfuly  pursued.  The  instruction  must  be  taken 
in  connection  with  the  others  of  the  series,  and  cannot  be 
considered  as  standing  alone.  An  instruction  is  not  to  be 
judged  by  taking  mere  fragments,  dislocated  from  their  proper 
connections  ;  nor  is  one  instruction  to  be  taken  as  complete  in 
itself.  This  instruction  must,  as  is  well  settled,  be  taken  as  an 
entirety  and  in  connection  with  the  others  referring  to  the  same 
subject  and  immediately  connected  with  it.  Indianapolis  v, 
Gaston,  58  Ind.  224  ;  Deig  v.  Morehead,  1 10  Ind.  451.  We  must 
therefore  take  the  fourth  instruction  in  connection  with  that 
bearing  upon  the  same  subject,  which  is  as  follows  :  — 

"6.  To  the  general  rule  I  have  announced  in  relation  to  a  ser- 
vant who,  with  a  knowledge  of  the  dangers  of  the  service,  con- 
tinues, in  it,  there  is  at  least  this  exception,  —  that  if  a  servant 
knows  that  his  service  is  dangerous,  and  that  he  has  not  been 
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provided  with  proper  means  or  implements  for  the  reasonably  safe 
performance  of  the  duties  of  his  employment,  and  makes  com- 
plaint to  his  master,  who  promises  that  suitable  and  proper 
implements  shall  be  provided  him  to  render  his  service  less 
dangerous,  then  such  servant  may  continue  in  the  service  a 
reasonable  time,  and  may  recover  for  an  injury  sustained  by  him 
within  such  time,  if^  on  account  of  the  master's  negligence  in 
failing  to  supply  the  means  of  avoiding  danger,  the  injury  results ; 
provided  such  servant  at  the  time  of  the  injury  was  not  guilty  of 
any  negligence  which  contributed  to  produce  the  injury.  His  care 
must  be  also  proportioned  to  the  danger,  —  when  the  one  is  in- 
creased, the  other  must  be  also.  Yet  all  that  is  required  is  ordi- 
nary care  under  the  circumstances  of  the  case.  And  you  must 
determine  from  the  evidence  in  the  case  what  would  be  a  reason- 
,  able  time  within  which  he  might  continue  in  the  master's  service 
under  said  promise,  if  any  was  made,  and  also  what  would  be 
ordinary  care,  —  that  is,  such  care  as  an  ordinarily  prudent  and 
cautious  person  would  exercise  under  the  circumstances  of  the 
case.     The  want  of  such  care  is  what  the  law  terms  negligence." 

If  these  instructions,  taken  together,  express  the  law,  then 
the  appellant  has  no  just  cause  of  complaint,  even  though  the 
isolated  clause  which  counsel  detach  and  assail  should  in  itself  be 
regarded  as  an  inaccurate  statement  of  the  law.  Our  conclusion 
is,  that,  when  the  instructions  are  so  taken,  they  express  the  law 
as  favorably  to  the  appellant  as  it  had  a  right  to  ask. 

The  first  of  these  instructions  does  not  assert  that  those  em- 
ployees who  continue  in  the  master's  service  "without  objection 
or  complaint"  do  not  assume  the  usual  risks  of  the  service.'  It 
simply  asserts  that  all  who  do  continue  "without  objection  or 
complaint  "  do  assume  the  risks  incident  to  the  service,  but  it  by 
no  means  asserts  that  those  who  do  complain  and  object  do  not 
also  assume  those  risks.  Possibly  the  instruction,  standing 
alone,  may  be  incomplete  ;  but  it  cannot  be  justly  said  to  be 
erroneous,  since  it  may  be  true  that  all  who  continue  in  a  service 
without  objection  do  assume  the  risks  as  well  as  those  who  do 
make  the  objections.  But,  however  this  may  be,  it  is  sufficiently 
evident  that  the  fourth  instruction  is  made  complete  by  the 
sixth,  and  there  is  therefore  no  available  error. 

The  next  step  takes  us  into  a  field  of  stubborn  conflict.  There 
are  authorities  holding  that,  where  the  employee  objects  to  the 
LUbuityof  safety  of  the  appliances  furnished  him,  the  employer 
muter  for  is  liable  if  the  employee  is  injured  while  in  the  em- 
iBjnriesto  ployer's  service,  and  within  a  reasonable  time  after 
objieta  tl M«  "^S^^S  the  objection.  Union  Man.  Co.  v,  Morrissey, 
appHancei  far.  22  Am.  L.  Reg.  547  ;  Thorp  V,  Missouri  Pac.  R.  Co.> 
ninhod  htm.       8o  Mo.  649  ;  s.  c,  58  Am.  Rep.  120 ;  2  Thomp.  Neg. 

AuthorltlM.  jQog 
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A  careful  examination  of  the  other  authorities  relied  on  by 
appellee's  counsel  has  satisfied  us  that  they  do  not  decide  all  that 
it  is  asserted  they  do. 

In  Holmes  v,  Clarke,  6  Hurl.  &  N.  349,  the  master  neglected  to 
fence  a  dangerous  place,  as  an  Act  of  Parliament  required  him 
to  do,  and  a  servant  was  awarded  a  recovery  for  injuries  caused 
by  this  negligence.  Leaving  out  of  consideration  the  element 
introduced  by  the  positive  legislation,  although  it  is  by  no  means 
clear  that  the  Act  of  Parliament  did  not  exert  an  important  in- 
fluence, we  yet  conclude  that  the  case  does  not  sustain  appellee's 
position.  Wabash,  St.  L.  &  P.  R.  Co.  v.  Locke,  11  West.  Rep. 
875.  This  conclusion  we  rest  upon  the  words  of  the  opinion  in 
that  case,  cited  by  counsel :  "  Where  machinery  is  required  by 
Act  of  Parliament  to  be  protected,  so  as  to  guard  against  danger 
to  persons  working  it,  if  a  servant  enters  into  the  employment 
when  the  machinery  is  in  a  state  of  safety,  and  continues  in  the 
service  after  it  has  become  dangerous  in  consequence  of  the  protec- 
tion being  decayed  or  withdrawn,  but  complains  of  the  want 
of  protection,  and  the  master  promises  to  restore  it,  but  fails 
to  do  so,  we  think  he  is  guilty  of  negligence,  and  that  if  any 
accident  occurs  to  the  servant  he  is  responsible."  The  promise 
of  the  master  formed,  it  is  obvious,  an  important  factor  in  the 
case,  and  exerted  a  controlling  influence  on  the  judgment  of 
the  court.  There  are  some  expressions  in  Greene  v.  Minneapolis 
&  St.  L.  R.  Co.,  31  Minn.  248,  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  214, 
that  seem  to  support  the  appellee's  contention,  but  the  ultimate 
decision  is  against  him.  It  was  there  said,  "  If  the  emergencies 
of  the  master's  business  require  him  temporarily  to  use  defective 
machinery,  we  fail  to  see  what  right  he  has,  in  law  or  natural 
justice,  to  insist  that  it  shall  be  done  at  the  risk  of  the  servant, 
and  not  his  own,  when,  notwithstanding  the  servant's  objection 
to  the  machinery,  he  has  requested  or  induced  him  to  continue 
in  its  use  under  a  promise  thereafter  to  repair  it."  At  another 
place,  the  court,  in  speaking  of  the  general  rule,  asserts  that  the 
master  is  liable,  where  the  servant  gives  notice  of  the  defects, 
and  the  "  master  thereupon  promises  that  they  shall  be  remedied." 
The  utmost  that  can  be  deduced  from  the  case  under  immediate 
mention  is,  that  the  servant  may  continue  in  the  service  a  reason- 
able time  after  the  promise  to  make  the  machinery  or  appliances 
safe,  and  that  if  he  is  injured  within  that  time  he  may  maintain 
an  action.  The  cases  of  Kroy  v,  Chicago,  R.  I.  &  P.  R.  R.  Co., 
32  Iowa,  357  ;  Greenleaf  v.  Dubuque  &  S.  C.  R.  R^Co.,  33  Iowa, 
52;  Muldowney  v.  Illinois  Cent.  R.  Co.,  39  Iowa,  615  ;  Lumley 
V.  Caswell,  47  Iowa,  159;  and  Way  v.  Illinois  Cent.  R.  R.  Co., 
40  Iowa,  341,  do  not,  as  we  understand  them,  go  farther  than  to 
hold  that  the  master  is  not  liable  where  the  servant  continues  in 

33  A.  &  E.  R.  Gas.  —  22. 
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his  service  with  notice  of  its  danger,  unless  he  has  induced  the 
servant  to  do  so  by  an  express  or  implied  promise.  la  Way 
V.  Illinois  Cent.  R.  R.  Co.,  supra,  it  was  held  error  to  refuse  an 
instruction  containing  this  clause :  "  If  a  brakeman  on  a  railroad 
'  knows  that  the  materials  with  which  he  works  are  defective^  anc! 
he  continues  his  work  without  objection,  and  without  being  in- 
duced by  the  master  to  believe  that  a  change  will  be  made,  he  is 
deemed  to  have  assumed  the  risks  of.  such  defects.*'  This,  we 
think,  implies  that  there  must  be  a  promise,  either  in  express 
words  or  arising  by  fair  implication  from  the  conduct  of  the 
master.  Going  back  to  the  case  of  Kroy  v,  Chicago,  R.  I.  &  P. 
R.  R.  Co.,  we  find  the  principle  upon  which  the  subsequent  decis- 
ions rest,  for  they  are  all  built  upon  that  case.  It  was  there  said, 
**  Another  important  modification  of  the  liability  of  a  master  for 
an  injury  to  an  employee,  which  is  sustained  by  an  almost  un- 
broken current  of  authority  in  this  country  and  in  England,  is 
that,  if  a  servant  knows  that  a  fellow-servant  is  habitually  negli- 
gent, or  that  the  materials  with  which  he  works  are  defective, 
and  continues  his  work  without  objecting,  and  without  being  in- 
duced by  his  master  to  believe  that  a  change  will  be  made,  he  is 
deemed  to  have  assumed  the  risks  of  such  defects."  This  ruling 
certainly  does  not  sustain  the  appellee's  contention  that  if  an 
objection  and  protest  are  made,  the  master  becomes  liable.  The 
case  of  Sjiow  v,  Housatonic  R.  R.  Co.,  8  Allen,  441,  cannot  be 
regarded  as  in  point  on  this  question,  nor  can  the  case  of  Indiana 
Car  Co.  V.  Parker,  190  Ind.  181 ;  for  both  of  these  cases  simply 
affirm  the  general  rule,  that  it  is  the  duty  of  the  master  to  provide 
his  servants  with  a  safe  working-place,  and  with  safe  machinery 
and  appliances.  In  Patterson  v.  Pittsburg  &  C.  R.  R.  Co.,  76  Pa, 
389,  there  was  an  express  promise  on  the  part  of  the  master,  and 
that  fact  gives  a  controlling  force  to  the  decision  there  made. 
We  are  referred  to  Dr.  Wharton's  statement  that  "in  this 
country  the  exception  has  been  still  further  extended;  and  we 
have  gone  so  far  as  to  hold  that  a  servant  does  not,  by  remaining 
in  his  master's  employ  with  knowledge  of  defects  in  machin- 
ery he  is  obliged  to  use,  assume  the  risks  attendant  upon  the 
use  of  such  machinery,  if  he  has  notified  ttie  employer  of  such 
defects,  or  protested  against  them,  in  such  a  way  as  to  induce 
a  confidence  that  they  will  be  remedied."  Whart.  Neg.  ist  ed. 
sect.  221. 

If  it  were  conceded  that  this  is  a  correct  statement  of  the  law, 
still  it  would  not  supply  a  premise  for  the  conclusion  that  an 
objection  or  protest  exempts  the  servant  from  the  general  rule 
that  he  assumed  the  risk ;  for  it  is  implied  that  something  must 
be  done  by  the  master  to  induce  the  belief  that  the  defect  will  be 
remedied,  and  it  is  difficult  to  conceive  what  other  thing  than 
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.a  promise,  express  or  implied,  can  be  regarded  as  sufficient  to 
induce  such  a  belief.  We  find,  on  examining  the  later  edition  of 
Dr.  Wharton's  book,  that  he  adds  to  what  is  copied  from  the 
earlier  edition,  by  counsel,  these  words  :  "Such  confidence  being 
based  on  the  master's  engagements,  either  express  or  implied;" 
and  that  he  modifies  the  statement  in  other  respects.  Whart. 
Neg.  2d  ed.  sect.  220.  This  author  is,  indeed,  inclined  to  con- 
demn the  exception  to  the  general  rule,  even  as  he  states  it,  for 
he  says,  "The  only  ground  on  which  the  exception  before  us 
can  be  justified  is,  that,  in  the  ordinary  course  of  events,  the 
•employee,  supposing  the  employer  has  righted  matters,  goes  on 
with  his  work  without  noticing  the  continuance  of  the  defect. 
But  this  reasoning  does  not  apply,  as  we  have  seen,  to  cases 
where  the  employee  sees  that  the  defect  has  not  been  remedied, 
and  yet  deliberately  and  intelligently  exposes  himself  to  it." 
Whart.  Neg.  2d  ed.  sect.  220. 

The  rule,  which  we  regard  as  sound  in  principle  and  supported 
by  authority,  may  be  thus  expressed :  The  employee  who  con- 
tinues in  the  service  of  his  employer  after  notice  of  a  defect 
augmenting  the  danger  of  the  service,  assumes  the  risk  as 
increased  by  the  defect,  unless  the  master  expressly  or  impliedly 
promises  to  remedy  the  defect.  The  promise  of  the  master  is 
the  basis  of  the  exception.  If  the  promise  be  absent,  the  excep- 
tion cannot  exist.  In  support  of  our  conclusion  we  refer  to  these 
authorities :  Russell  v,  Tillotson,  140  Mass.  201 ;  Linch  v.  Saga- 
more Mfg.  Co.,  143  Mass.  206;  Hatt  v.  Nay,  144  Mass.  186; 
Buzzell  z/.  Laconia  Mfg.  Co.,  48  Me.  113;  s.  c,  77  Am.  Dec. 
212,  218,  and  authorities,  note;  Galveston  &  S.  A.  R.  Co.  v. 
Drew,  59  Tex.  10;  s.  c,  46  Am.  Rep.  261;  Webber  v.  Piper, 
38  Hun,  353;  s.  c,  33  Alb.  L.  J.  64;  Pennsylvania  Co.  v. 
Lynch,  99  111.  333;  Wood,  Mast.  &  Serv.  21;  Beach,  Contrib. 
Neg.  372. 

The  rule  absolving  the  servant  from  the  assumption  of  risks  is 
an  exception  to  the  general  rule,  for  the  general  rule  is,  that  the 
servant  does  assume  all  the  ordinary  risks  of  the  service  he 
enters.  There  must,  therefore,  be  some  ground  for  the  excep- 
tion, and  the  only  solid  ground  that  can  be  found  is'  the  induce- 
ment held  out  by  the  agreement  of  the  master.  If  this  be  not 
so,  then  an  employee,  at  his  first  entrance  into  service,  might 
object  and  protest,  and  successfully  claim  that  he  was  exempt 
from  the  perils  of  the  service.  Or,  if  our  theory  be  not  sound,  a 
mere  complaint  or  objection  might,  in  effect,  overthrow  the  gen- 
eral rule,  and  this  would  result  in  confusion  and  uncertainty. 
We  can  see  no  way  to  hold  that  the  servant  is  exempt  from  the 
known  risks  of  his  service,  where  there  is  no  express  or  implied 
contract  on  the  part  of  the  master,  without  completely  nullifying 
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the  general  rule.  The  servant  is  at  liberty  to  quit  the  service  ;. 
and,  if  he  remains  after  knowledge  of  its  danger,  he  assumes 
the  risks,  even  though  he  may  object  or  complain,  unless  he  is 
induced  to  continue  by  a  promise  of  the  master  to  remove  the 
cause  that  augments  the  danger,  since,  if  this  be  not  true,  it 
must  be  true  that  any  objection  or  complaint,  made  at  any  time, 
will  absolve  him  from  the  risk,  and  this  conclusion  cannot  be 
sustained.  As  the  exception  concedes  and  tries  the  general 
rule,  it  cannot  be  allowed  to  destroy  it ;  for,  if  it  were  allowed  to 
do  this,  it  would  cease  to  be  an  exception.  Sweeney  v,  Berlin 
Co.,  loi  N.  Y.  520. 

The  evidence  in  this  case,  as  counsel  concede,  shows  that  a 
lantern  was  essential  to  the  service  the  appellee  undertook  to 
perform ;  that,  as  the  appellee  knew,  without  the  lantern  the  act 
which  he  was  engaged  in  performing  subjected  him  to  great 
danger,  and  he  was  injured  while  attempting  to  perform  it  Nor 
does  the  counsel  for  the  appellant,  as  we^^understand  his  argu- 
ment, contend  that  it  was  not  the  duty  of  the  company  to  pro- 
vide the  lantern ;  nor  does  he  question  the  authority  of  the 
person  to  whom  the  appellee  made  application  for  one,  to  act  for 
the  company  in  such  cases.  The  central  position  assumed  is, 
that  the  evidence  does  not  show  any  promise.  This  is  the  ques- 
tion presented  to  us,  and  the  question  to  which  we,  at  this  point, 
limit  our  decision.  We  are  therefore  required  to  determine 
whether  there  is  evidence  fairly  supporting  the  verdict  on  this 
subject,  and  in  doing  so  we  must  take  that  which  the  jury 
deemed  credible  and  trustworthy.  Julian  v.  Western  U.  Tel. 
Co.,  98  Ind.  327. 

We  cannot  sustain  the  verdict  unless  we  find,  in  the  record, 
evidence  tending  to  prove  that  a  promise  to  remedy  the  cause  of 
the  augmented  danger  of  the  service  was  made  by  the  appellant, 
and  that  this  promise  induced  the  appellee  to  remain  in  the 
service  after  he  acquired  knowledge  of  the  increased  peril  caused 
by  his  employer's  failure  to  furnish  him  with  a  lantern.  Two 
things  must  concur,  —  the  promise,  express  or  implied;  and  the 
inducement  created  by  it.  If  either  be  absent,  the  case  fails.  If 
no  reliance  was  placed  on  the  promise,  there  could  not  have  been 
an  inducement  influencing  the  appellee  to  continue  in  the  service 
with  knowledge  of  its  increased  danger ;  and  if  no  promise  was 
made,  the  case  is  still  stronger  against  the  appellee,  for  in  that 
event  there  could  be  no  possible  ground  for  the  position  that  the 
employer  induced  him  to  continue  in  the  service. 

The  appellee's  argument  on  the  point  under  discussion  is,  that 
the  evidence  shows  "three  conversations  between  the  servant 
and  his  master's  agent :  the  first  two  being  friendly,  and  result- 
ing in  each  case  in  a  distinct  promise  to  furnish  the  lantern;. 
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the  third  was  due  to  the  neglect  of  the  master  and  the  persist- 
ence of  the  servant,  and  was  characterized  by  some  angry  words, 
but  there  was  no  withdrawal  of  the  promise  before  The  serftnt's 
made,  —  nothing  but  an  angry,  petulant  remark,  in-  request  for 
dicating,  at  most,  that  the  fulfilment  of  the  promise  « intern,  «nd 
might  be  delayed.  That  the  servant  continued  p-^™*'®*  "«««• 
in  the  service  with  the  expectation  that  the  master  would 
•do  his  duty,  and  looked  every  night  for  the  fulfilment  of  the 
promise.  That  he  was  sent  by  the  agent  of  the  master  to  do 
the  particular  service  in  which  he  was  injured,  and  that  he  was 
•doing  his  best  to  see  the  location  of  moving  cars,  and  could  have 
done  so  with  a  light ;  but,  having  none,  was  misled  as  to  the 
track  the  moving  cars  were  on,  from  having  seen  a  train  being 
made  up  on  track  No.  3,  and  was  thus  injured  by  a  sudden  jar 
from  a  car  on  track  No.  2,  which  he  did  not  expect,  and  had 
no  reason  to  anticipate,  and  against  which  he  had  taken  no 
precaution." 

In  substance,  the  argument  of  the  appellant  is  this  :  "  Instead 
of  a  promise  to  furnish  a  lantern,  there  was  a  quarrel,  in  which 
defendant's  agent  accused  plaintiff  of  carrying  off  the  lantern, 
-and  told  him  he  would  be  lucky  if  he  got  another  in  a  month. 
There  was  no  promise  at  all.  This  was  the  last  conversation 
upon  the  subject.  There  was  no  request  that  plaintiff  should 
remain  in  defendant's  service  until  a  lantern  should  be  furnished. 

"  The  plaintiff  emphatically  swears  that  defendant's  agent  did 
not  lead  him  to  believe  he  would  get  a  lantern  short  of  a  month, 
and  that  he  went  to  work  without  any  expectation  that  Howells, 
the  defendant's  agent,  would  get  him  a  lantern  in  less  than  a 
month  ;  and  in  this  same  conversation  he  threatened  to  *lamm  ' 
the  agent  because  *  it  looked  like  he  did  not  care  for  plaintiff's 
safety.* 

"  Now,  if  there  had  been  a  promise  to  furnish  a  lantern  at  the 
end  of  thirty  days,  that  would  not  relieve  plaintiff  from  the  risk 
incurred  by  working  without  a  lantern  for  that  thirty  day*, 
when,  as  he  says,  he  had  no  expectation  that  a  lantern  would 
be  furnished." 

It  is  true,  as  appellee's  counsel  affirm,  that  there  were  three 
conversations,  and  that  in  two  of  them  a  promise  was  made;  but 
it  is  also  true  that  the  appellee,  finding  that  the  promise  was  not 
kept,  entered  complaint,  and  was  told  in  the  last  conversation 
that  he  would  be  lucky  if  he  got  a  lantern  in  a  month.  It  is 
likewise  true  that  the  appellee  did  not,  after  the  last  conversa- 
tion, rely  on  the  promise  previously  made,  for  he  testified  that 
he  did  not  expect  to  be  supplied  with  a  lantern.  This  is  his  own 
testimony:  "After  I  had  asked  him  for  the  lantern  twice,  and 
then  left  orders  twice,  I  went  over  early  to  see  him   myself. 


342  INDIANAPOLIS   &   ST.  LOUIS   R.  GO.  V.  WATSON. 

and  told  him  it  was  dangerous,  —  it  was  a  dangerous  place  to 
be  without  a  lantern,  —  and  it  seemed  like  it  made  him  out  of 
humor,  and  he  said,  *  You  may  think  yourself  well  off  if  you  get 
a  lantern  in  a  month,'  and  then  I  did  not  say,  any  thing  more  to 
him  about  it.  That  was  two  weeks  before  I  was  hurt  that  I 
asked  Mr.  Lowells  for  the  last  time  for  a  lantern.  Well,  when 
he  would  not  get  me  a  lantern,  and  when  he  spoke  the  way  he 
did,  I  got  a  little  excited ;  and  when  I  get  excited  I  will  say 
what  I  please.  He  said  the  men  need  not  be  carrying  their  lan- 
terns off,  they  were  all  charged  up  to  them.  I  told  him  I  had 
not  lost  my  lantern,  and  had  not  carried  it  off,  but  put  it  into 
the  box ;  and  that,  if  he  would  have  a  box  for  the  night  men  and 
a  box  for  the  day  men,  they  might  save  their  lamps.  It  was  in 
this  same  conversation  that  he  told  me  I  would  be  lucky  if  I  got 
another  lantern  in  a  month.  It  was  after  that  I  had  a  rough  talk 
with  him,  because  he  had  insulted  me  there,  because  it  looked 
like  he  did  not  care  for  my  safety."  In  answer  to  this  question, 
"  He  did  not  lead  you  to  expect  that  he  was  going  to  get  a  lan- 
tern for  you  short  of  a  month  in  that  conversation,  did  he } "  the 
appellee  said,  "  No,  sir."  He  was  also  asked  this  question : 
"And  you  went  over  to  work  in  the  yard  without  a  lantern,  and 
without  any  expectation  that  Howells  would  get  a  lantern  for 
you  within  a  month,  did  you  not  V  Ajid  his  answer  was,  "  Yes, 
sir."  The  appellee  also  testified  that  Howells  was  the  only  man 
he  ever  asked  for  a  lanterft,  and  thus  narrates  one  of  the  first 
conversations  :  "  I  told  him  I  had  been  pretty  nearly  killed  down 
in  the  yard  once  without  a  lamp,  and  I  did  not  want  to  be  killed 
by  neglect  of  having  the  lamp  there ;  then  I  got  a  little  out  of 
fix  because  he  didn't  furnish  me  a  lamp,  and  I  told  him  I  had 
pretty  nearly  got  killed  in  that  yard  by  being  struck  by  a  car,, 
and  all  that.  That  is  what  I  said,  and  then  he  promised  to  get 
me  a  lamp." 

After  a  careful  study,  we  find  ourselves  unable  to  resist  the 
conclusion  that  the  verdict  cannot  be  sustained.  We  are  con- 
strained to  hold  that  the  appellee  was  not  induced  to  remain  in 
the  appellant's  service  by  any  promise,  express  or  implied.  On 
the  contrary,  the  clear  and  irresistible  inference  from  the  evi- 
dence is,  that  the  promise  was  withdrawn,  and  that  the  appellee 
continued  in  the  service,  knowing  its  great  danger,  without  any 
promise  that  the  lantern  or  lamp  required  to  make  it  safe  would 
be  provided.  He  himself  says  that  he  "went  on  with  the  work 
without  any  expectation  that  Howells  would  get  a  lantern  "  for 
him  within  a  month.  This  shows  the  construction  put  by  appel- 
lee upon  the  words  of  Howells,  and  it  is  the  only  natural  and 
reasonable  construction  that  the  words  will  bear.  With  this,  the 
appellee's  own,  testimony  before  us,  we  can  see  no  other  course- 
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consistent  with  duty  open  to  us  save  that  which  leads  to  a 
reversal  of  the  judgment.  We  must  affirm  that  an  employee 
who  continues  in  the  employer's  service  after  he  has  acquired 
knowledge  of  its  great  and  immediate  dangers,  assumes  the  risk 
unless  he  is  induced  to  continue  in  the  service  by  a  promise, 
express  or  implied. 

We  do  not  depart  from  the  rule  that  an  employer  is  bound  to 
use  ordinary  care  to  provide  a  safe  working-place  and  safe  appli- 
ances for  his  employees,  but  we  do  hold  that  the 
rule  cannot  apply  to  such  a  case  as  this.     The  rule  driy'to  piroride 
itself  we  regard  as  firmly  settled.     Indiana  Car  Co.  ufetpyiianeet. 
V.  Parker,  100  Ind.  181 ;  Krueger  v.  Louisville,  N.  A.  Promiswto 
&  C  R.  Co.,  HI  Ind.  SI ;  s.  c,  31  Am.  &  Eng.  R.R.   "p*** *•'•«»•• 
Cas.  328  ;  Pennsylvania  Co.  v,  Whitcomb,  11 1  Ind.  212;  s.  c,  31 
Am.  &  Eng.  R.  R.  Cas.  149. 

It  is  the  application  of  the  rule  as  made  by  the  appellee,  and 
not  the  principle  it  asserts,  that  we  deny.  The  rule  asserts  that 
the  machinery  and  appliances  must  be  kept  safe  as  against  those 
who  do  not  know  of  their  unsafe  condition,  but  does  not  apply 
to  those  who  know  of  its  unsafe  condition,  and  still  continue  in 
the  service  without  being  induced  to  do  so  by  the  employer's 
promise.  The  employee  has  a  right,  until  he  acquires  knowledge 
of  danger,  or  by  reasonable  care  might  acquire  such  knowledge, 
to  act  upon  the  assumption  that  his  employer  will  use  ordinary 
care  to  provide  safe  appliances ;  but  when  he  becomes  fully 
informed  of  the  danger,  he  can  no  longer  act  upon  this  assump- 
tion. Knowledge  on  his  part  puts  an  end  to  his  right  to  assume 
that  the  master  has  done  his  duty.  It  is  manifest  that  one  who 
knows  that  a  duty  has  not  been  performed  cannot  reasonably 
assert  that  he  acted  upon  the  assumption  that  it  had  been  per- 
formed. The  case  therefore  falls  within  the  rule  that  the 
employee  assumes  the  risk  of  all  the  dangers  of  which  he  has 
knowledge.  Pennsylvania  Co.  v,  Whitcomb,  supra;  Indiana,  B, 
&  W.  R.  Co.  V.  Dailey,  1 10  Ind.  75  ;  Lake  Shore  &  M.  S.  R.  Co. 
V,  Stupak,  108  Ind.  i ;  s.  c,  28  Am.  &  Eng.  R.  R.  Cas.  323 ; 
Umback  v.  Lake  Shore  &  M.  S.  R.  Co.,  83  Ind.  191 ;  s.  c,  8  Am. 
&  Eng.  R.  R.  Cas.  98, 

Where  there  is  a  promise  to  repair,  which  induces  the  em- 
ployee to  continue  in  the  service,  then,  doubtless,  he  may,  for 
a  reasonable  length  of  time,  rely  on  the  promise  and  continue 
in  the  service,  unless  the  danger  of  continuance  without  a  re- 
moval of  the  cause  of  it  is  so  great  that  a  reasonably  prudent 
man  would  not  assume  it.  Hough  v.  Texas  &  P.  R.  R.  Co., 
100  U.  S.  215 ;  Loonam  v.  Brockway,  3  Robt.  (N.  Y.)  74;  Rock- 
well V.  Jewett,  46  111.  99 ;  Crichton  v,  Keir,  i  Macph.  407. 

Some  of  the  cases  go  farther,  and   assert   that   the  promise 
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of  the  employer  exonerates  the  employee  entirely,  even  though 
the  continuance  in  the  service  is  known  to  him  to  be  constantly 
and  immediately  dangerous.  Ft.  Wayne,  J.  &  S.  R.  R.  Co.  v. 
Gildersleeve,  33  Mich.  133.  We  are  not  inclined  to  adopt  this 
view.  Our  opinion  is,  that  if  the  service  cannot  be  continued 
without  constant  and  immediate  danger,  and  the  danger  and  its 
character  are  fully  known  to  tfie  employee,  he  assumes  the  risk 
if  he  continues  in  the  service.  It  is  a  fundamental  principle  in 
this  branch  of  jurisprudence  that  one  who  voluntarily  incurs  a 
known  and  immediate  danger  is  guilty  of  contributory  negligence, 
and  we  are  unable  to  perceive  why  a  promise  should  relieve  the 
party  injured  through  his  own  contributory  fault.  If  the  danger 
is  not  great  and  constant,  then  such  a  promise  may  well  be  deemed 
to  relieve  him  ;  but  where  it  is  great  and  immediate,  and  is  of 
such  a  nature  that  a  prudent  man  would  not  voluntarily  incur  it, 
a  promise  does  not  nullify  or  excuse  the  contributory  negligence. 
Even  if  there  be  a  promise  by  the  employer,  the  employee  must 
not  subject  himself  to  a  great  and  evident  danger,  since  this  he 
cannot  do  without  participating  in  the  employer's  fault.  The 
community  have  an  interest  in  such  questions,  and  that  interest 
requires  that  all  persons  should  use  ordinary  care  to  protect  them- 
selves from  known  and  certain  danger.  A  man  who  brings  about 
his  own  death  or  serious  bodily  injury  sins  against  the  public 
weal.  All  must  use  ordinary  care  to  avoid  known  and  immediate 
danger,  although  it  is  not  the  assumption  of  every  risk  that  vio- 
lates this  rule.  When  the  line  of  danger,  direct  and  certain,  is 
reached,  there  the  citizen  must  stop  ;  and  he  cannot  pass  it,  even 
upon  the  faith  of  another's  promise,  if  to  pass  it  requires  a  hazard 
that  no  prudent  man  would  incur.  Proceeding  upon  a  somewhat 
different  line  of  reasoning,  other  courts  have  reached  the  same 
conclusion  as  that  to  which  we  are  led.  Ford  v,  t'itchburg  R.  R. 
Co.,  no  Mass.  240;  Crichton  v.  Keir,  stipra;  Couch  z/.  Steel,  3 
El.  &  Bl.  402. 

The  general  principle  which  rules  here  is  strongly  illustrated 
by  the  cases  which  hold  that  a  passenger  cannot  recover  for 
an  injury  received  while  acting  in  obedience  to  the  directions 
of  the  conductor  in  whcfee  charge  he  is,  where  obedience  leads 
to  a  known  danger  which  a  prudent  man  would  not  voluntarily 
incur.  Lake  Shore  &  M.  S.  R.  Co.  v.  Pinchin,  1 1  West,  Rep. 
247 ;  Cincinnati,  H.  &  I.  R.  R.  Co.  v.  Carper,  1 1  West.  Rep.  221. 
If  the  rule  prevails  in  such  cases,  much  stronger  is  the  reason 
why  it  should  prevail  in  a  case  like  this,  where  ordinary  care 
is  required  of  employer  and  employee  alike ;  while,  in  the  class 
of  cases  referred  to,  the  highest  degree  of  practicable  care  is 
required  of  the  carrier,  and  only  ordinary  care  exacted  of  the 
passenger. 
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It  is  probably  true  that  the  promise  of  the  employer,  when 
relied  on  by  the  employee,  will  rebut  a  presumption  of  con- 
tributory negligence  in  cases  where  the  danger  is  not  great 
and  immediate ;  but  this  presumption  yields  whenever  it  appears 
that  the  employee  voluntarily  incurs  a  known  and  immediate 
danger  of  so  grave  a  character  that  it  would  deter  a  reasonably 
prudent  man  from  incurring  it. 

In  •  the  case  before  us  the  testimony  convincingly  shows  that 
the  appellee  knew  the  danger  he  encountered  ;  and  it  shows 
also  that  it  was  so  great  and  immediate  that  a  prudent  man 
would  not  have  assumed  the  risk  it  created.  It  results  that, 
even  if  it  were  conceded  that  there  was  a  promise  and  a  re- 
liance on  it,  there  could  be  no  recovery. 

Reluctant  as  we  are  to  set  aside  a  verdict  which  has  passed 
the  scrutiny  of  a  learned  trial  court,  we  cannot  do  otherwise, 
in  this  instance.' 

Judgment  reversed. 

On  Rehearing. 

Elliott,  J.  —  In  a  very  forcible  and  able  brief,  counsel  for  the 
appellee  contend  that  we  departed  from  the  established  rule,  and 
weighed  the  evidence.  In  this,  counsel  are  in  error.  We  took 
the  evidence  as  we  found  it  in  the  record,  and  decided,  on  the 
uncontradicted  evidence,  that  there  could  be  no  recovery.  The 
decision  of  Ihe  case,  in  the  main,  depends  upon  the  question 
whether  there  was  a  promise,  relied  upon  by  the  appellee,  exon- 
erating him  from  the  consequences  of  his  negligence  in  remaining 
in  the  appellant's  service  after  he  acquired  full  knowledge  of  its 
dangers.  We  have  held  in  many  cases,  that,  where  the  evidence 
fails  to  make  out  a  case,  the  judgment  will  be  reversed.  City  v. 
Dunlap,  112  Ind.  576 ;  Railroad  Co.  v.  Long,  112  Ind.  166 ;  Riley 
V.  Boyer,  76  Ind.  152;  Railroad  Co.  v.  Morton,  61  Ind.  539; 
Roce  V,  Cronkhite,  55  Ind.  183;  Ray  ^.  Dunn,  38  Ind.  230; 
Crossley  v,  O'Brien,  24  Ind.  325.  Where,  as  here,  there  was 
only  one  witness  upon  a  pivotal  point,  it  is  our  duty  to  apply  the 
law  to  his  testimony,  and  if,  under  the  law,  the  testimony  is  not 
sufficient  to  sustain  a  recovery,  so  adjudge.  Where  there  is  no 
conflict  of  testimony,  the  court  must  necessarily  decide  the  legal 
effect  of  the  testimony  in  the  record.  In  doing  this,  there  is  no 
departure  from  the  long-settled  rule  to  which  counsel  refer. 
The  question  of  negligence  is  never  one  exclusively  of  fact.  The 
jury  finds  the  facts  ;  but  if,  from  the  facts,  one  inference  only 
can  be  drawn,  and  that  is,  that  there  was  negligence,  it  must  be 
so  adjudged *as  matter  of  law  ;  or,  conversely,  if  it  can  be  clearly 
affirmed,  as  matter  of  law,  that  there  was  no  negligence,  the 
court  must  so  declare.     In  no  case  where  negligence  is  the  issue 
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does  the  court  entirely  abdicate  its  power ;  for  as  to  the  law  it 
must  always,  rule,  although  in  some  instances  the  jury  ultimately 
decide  whether  there  is  or  is  not  negligence,  but  in  every  case 
the  court  must  declare  the  law.  In  ruling  that  there  is  no  neg- 
ligence, the  court  does  not  rule  upon  a  question  of  fact.  Judge 
Holmes  says,  "  Where  a  judge  rules  that  there  is  no  evidence 
of  negligence,  he  does  something  more  than  is  embraced  in  an 
ordinary  ruling  that  there  is  no  evidence  of  a  fact.  He  rules  that 
the  acts  or  omissions  proved  or  in  question  do  not  constitute  a 
ground  of  legal  liability ;  and  this  is  the  way  the  law  is  con- 
stantly enriching  itself  from  daily  life,  as  it  should."  Com.  Law, 
1 20.  This  principle  applies  here  ;  for  we  rule,  not  that  there  is 
no  evidence  of  a  fact,  but  that  the  facts  proved  do  not  create  a 
legal  liability.  It  has  been  very  often  decided  by  our  own  and 
by  other  courts,  that,  where  the  facts  are  undisputed  and  une- 
quivocal, the  court  must  apply  the  law  to  them.'  Railroad  Co.  v. 
Locke,  112  Ind.  404,  and  cases  cited  ;  Railroad  Co.  v,  Spencer, 
98  Ind.  186;  s.  c,  21  Am.  &  Eng.  R.  R.  Cas.  478,  and  cases 
cited;  Counsell  z/.  Hall,  14  N.  E.  Rep.  530. 

The  doctrine  that  the  welfare  of  society  forbids  a  man  from 
thrqsting  himself  into  immediate  and  certain  danger  without 
pressing  necessity,  remounts  in  the  case  of  Hales  v.  Petit,  i 
Plow.  253,  —  a  case  made  famous  because  of  its  having  suggested, 
as  many  suppose,  to  Shakspeare  the  grave-diggers*  scene  in 
"  Hamlet."  Although  the  reasoning  of  that  case  is  quaint  and 
fanciful,  still  the  principle  asserted  is  a  wise  one,  and  has  long 
formed  part  of  our  jurisprudence.  We  did  not  assert  in  our 
former  opinion  that  an  employee  who  takes  a  risk  that  imperils 
his  safety  cannot  maintain  an  action  ;  but  we  did  decide,  that,  if 
he  knowingly  and  deliberately  assumes  a  risk  that  will  lead  him 
into  immediate  and  certain  danger,  he  cannot  recover,  although 
his  employer  has  promised  to  remedy  the  defect.  The  authori- 
ties we  cited  sustain  this  principle,  and  we  applied  it  to  the 
uncontradicted  evidence.  Where,  as  here,  there  is  only  one 
witness  to  a  material  fact,  we  must  act  upon  his  testimony,  and 
in  applying  a  principle  to  it  we  do  not  weigh  evidence.  Railroad 
Co.  V.  Long,  112  Ind.  166;  Palmer  v.  Railroad  Co.,  112  Ind.  250. 

It  may  be  that  on  another  trial  the  evidence  may  be  such  as 
to  take  the  case  out  of  both  the  rules  here  stated,  for  it  may  well 
be  that  additional  evidence  will  explain  the  testimony  given  by 
Mrs.  Watson,  or  prove  circumstances  giving  it  a  different  mean- 
ins:  and  effect ;  but,  as  the  record  presents  the  case  to  us,  we 
find,  by  applying  the  law  to  the  evidence,  that  the  verdict  is  not 
supported.     Petition  overruled. 

Risks  Incident  to  Employment  assumed  by  Servant.  —  See  note  to  Wilson  v. 
Winona  &  St.  P.  R.  Co.,  3 1  Am.  &  Eng.  R.  R.  Cas.  246,  where  cases  are  collected. 
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Rule  In  Virg^inia.  —  It  is  the  duty  of  railroad  companies  to  provide  "  re- 
pair tracks,"  have  danger  signals,  and  all  appliances  reasonably  necessary 
to  insure  the  safety  of  employees,  and  to  properly  instruct  their  officers ; 
and  if  they  omit  to  do  so  they  will  be  liable  in  damages  for  injuries  sustained^ 
unless  such  injuries  are  due  to  want  of  ordinary  care  on  the  part  of  those 
injured.  If,  owing  to  the  negligent  and  dangerous  manner  in  which  a  railroad 
company  carries  on  its  operations,  an  employee  receives  injuries  while  per- 
forming his  duties,  he  is  not  prevented  from  recovering  damages  from  the 
company  by  reason  of  his  having  continued  in  its  service  with  full  knowledge 
of  the  manner  in  which  jts  operations  were  conducted  and  without  Complaint. 
Richmond  &  V.  R,  Co.  v.  Norment  (Va.),  4  S.  East.  Rep.  211. 

Track  Laborer  stepping  from  one  Track  to  another  Assunres  Risk  of 
Injury  from  Trains*  —  A  track  laborer  who,  to  avoid  a  passing  train,  steps 
from  one  track  to  another  instead  of  to  the  side  of  the  track,  assumes  the 
risk  of  injury  from  trains  on  the  other  track ;  and  for  his  death  from  being 
struck  by  such  a  train,  his  widow  and  children  cannot  recover  from  the 
railroad  company.     Sheg  v,  Pennsylvania  R.  Co.  (Pa.),  1 1  Cent.  Rep.  769. 

Engineer  runs  Risk  of  Accident  liable  to  happen  on  account  of  Creen 
Switch  Target.  —  In  an  action  against  a  railway  company  for  the  death  of 
plaintiff's  intestate,  resulting  from  an  accident  caused  by  a  misplaced  switch, 
it  appeared  that  the  switch  target  was  painted  green,  and  the  plaintiff  con- 
tended that  if  it  had  been  red  it  coulcf  have  been  more  readily  seen  at  a 
distance,  and  enabled  intestate  to  stop  his  train  in  time.  HelH^  that  as  all  the 
switch  targets  on  the  road  were  green,  and  had  been  for  two  years,  during 
which  time  intestate  had  been  in  the  employ  of  the  company,  he  is  pre- 
sumed to  have  accepted  it  as  one  of  the  risks  of  the  employment.  Naylor 
V.  New  York  Cent.  &  H.  R.  Co.,  33  Fed.  Rep.  801. 

Fireman  assumes  Risk  of  encountering  Cattle  on  the  Track.' — Railroad 
corporations  have  the  right,  in  the  absence  of  a  duty  imposed  by  statute  or  con- 
tract, to  fence  their  roads  or  not,  and  to  construct  their  road-beds  in  respect  to 
curves  and  grades  as  they  see  fit.  And  where  a  fireman  on  a  railroad  train  has 
been  over  the  road,  and  had  opportunity  to  learn  the  character  of  the  road  as  to 
curves,  grades,  and  fences,  and  that  01  the  country  traversed,  and  its  use  for 
pasturage,  and  continues  in  his  employment  without  objection,  he  assumes  all 
risk  arising  from  the  unfenced  condition  of  the  road  and  the  consequent  dan- 

fer  of  encountering  cattle  on  the  track,  or  from  the  peculiarities  of  the  road- 
ed  as  to  grades  and  curves.  And  where  an  unfenced  road  runs  through  pas- 
ture land,  cattle  must  be  expected  on  the  track  at  any  time  ;  and  it  is  not 
the  duty  of  the  company  to  warn  employees  engaged  in  operating  trains  on  the 
road  of  the  danger  of  encountering  cattle.  Patton  v.  Central  Iowa  R.  Co. 
(Iowa),  35  N.  West.  Rep.  149. 

Assumption  of  Risk  of  Passing  over  Open  Cars  not  provided  with  Foot- 
Boards. —  The  plaintiff  accepted  service  as  a  brakeman,  knowing  that  defend- 
ant did  not  usually  provide  foot-boards  over  open  cars  loaded  with  machinery ; 
but  it  was  not  shown  to  be  defendant's  custom  to  so  arrange  such  cars  in  a 
train  that  brakemen  would  have  to  pass  over  them.  Held^  that  plaintiff 
did  not  assume  that  risk.  Hosic  v.  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa),  37  N. 
West.  Rep.  963. 

Accident  caused  by  Running  Train  at  Excessive  Rate  of  Speed  is  not  Risk 
assumed  by  Servant.  —  A  charge  in  an  action  for  damages  against  a  railroad 
company,  that  *Mf  its  locomotive  had  frequently  passed  over  this  curve,  but 
on  this  occasion  it  ran  off  the  track  while  passing  speedily  over  it,  and  this 
accident  liappened  from  no  other  cause,  then  such  accident  was  none  of  the 
risks  which  rplaintiffs  intestate],  as  a  brakeman,  undertook  in  the  business  of 
railroading,  is  properly  refused,  since  it  lacks  the  qualification  that  the  train 
must  have  been  running  at  high  speed,  without  negligence,  especially  where 
the  complainant  alleges,  and  there  was  evidence  to  show  that,  owing  to  the 
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condition  of  the  track,  it  was  an  act  of  negligence  to  run  at  high  speed. 
Conners  v,  Burlington,  C.  R.  &  N.  R.  Co.,  37  N.  West.  Rep.  966. 

Injury  to  Brakeman  caught  between  Car  and  Building  at  Side  of  Track  is 
Risk  assumed. —  Plaintiff,  a  brakeman  in  the  employ  of  defendant  company, 
was  injured  by  being  crushed  between  a  car,  from  which  he  was  descending, 
and  the  "oil-house,"  standing  at  a  distance  of  about  two  and  a  half  feet  from 
the  rail,  and  clearing  an  ordinary  car  by  about  eight  or  nine  inches.  Held, 
that  the  cause  of  the  injury  was  one  which  was  open,  permanent,  and  visible  in 
its  character,  and  the  nsk  of  which  plaintiff  assumed  when  he  entered  defend- 
ant's service  in  the  capacity  in  which  he  was  employed  ;  and  further,  that  the 
injury  was  the  result  of  plaintiffs  own  negligence  in  not  paying  proper  atten- 
tion to  the  risk  incurred  in  the  performance  of  the  act  in  which  he  was  engaged 
at  the  time  of  his  injury.  Kelly  v,  Baltimore  &  O.  R.  Co.  (Penn.),  1 1  Atiantic 
Rep.  659. 

Injury  caused  by  Formation  of  Ice  on  a  Car  is  Risk  assumed.  —  In  an  action 
to  recover  damages  against  a  railroad  company  for  the  wilful,  negligent  killing  of 
deceased,  a  brakeman  in  the  employ  of  the  defendant  company,  it  was  shown 
that  the  immediate  cause  of  the  accident  was  the  formation  during  winter  of 
sleet  or  ice  on  the  edge  of  the  car,  where  deceased  was  compelled  to  stand 
while  handling  the  brake,  and  that  no  salt  or  sand  with  which  to  remove  it  had 
been  furnished  by  the  company.  Held,  that  plaintifE  could  not  recover. 
Obannon  v,  Louisville  &  N.  R.  Co.,  6  S.  West.  Rep.  434. 

Injury  caused  by  Step  on  Engine  being  too  High.  —  Brakeman,  knowing  ft, 
accepts  the  Risk. —  Where  plaintiff  knew  that  the  step  on  an  engine  was  so  high 
as  to  render  it  difficult  to  get  on,  and  had  used  it  without  giving  notice  of  its 
condition,  he  cannot  recover  when  Jhjured  thereby,  having  voluntarily  accepted 
the  risk.     New  York,  L.  E.  &  W.  R.  Co.  v.  Lyons  (Pa.),  13  Atlantic  Rep.  205. 

Injury  to  Section  Foreman  through  Defect  in  Track  of  which  he  had  Notice, 
but  had  been  promised  Materials  for  Repair.  —  While  a  section  foreman  on 
a  railroad  was  returning  from  his  work,  on  a  hand-car,  his  foot  was  caught  by  a 
broken  tie,  which  had  bulged  or  sprung  up  in  the  middle  of  the  road,  and  he 
was  thrown  from  the  car  and  injured.  It  appeared  that  he  had  a  short  time 
previously,  in  discharge  of  his  duty  to  the  company,  reported  the  bad  condition 
•of  his  section  of  the  road  (but  did  not  do  so  through  any  fear  of  injury  or 
accident  to  himself  in  the  course  of  his  employment),  and  had  demanded 
materials  for  necessary  repairs,  which  were  promised,  but  never  furnished.  Re- 
lying on  such  promises,  he  continued  in  the  company's  employ  up  to  the  time 
of  the  injury.  Held,  that  this  will  not  preclude  his  recovery  for  the  injuries 
sustained,  in  the  absence  of  any  contributory  negligence.  Gulf,  Colo.  &  S. 
F.  R.  Co.  t/.  Donnelly  (Tex.),  8  S.  W.  Rep.  52. 
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V, 

Hughes. 

{Pennsylvania  Supreme  Court,  March  19,  1888.) 

Duty  of  Railroad  Company  as  to  providing  Machinery.  —  A  railroad  com- 
pany is  only  bound  to  provide  such  machinery  as  is  reasonably  safe  and  in 
common  use,  and  not  the  very  best  procurable,  nor  that  combining  the  latest 
improvements. 
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Presumption  as  to  Quality  of  Iron  used  in  CarBrakes.  —In  the  absence  of 
proof  to  the  contrary,  there  is  a  presumption  that  iron  used  in  the  construction 
of  a  car-brake  is  of  good  quality,  and  the  jury  should  be  so  instructed. 

Duty  of  Company  as  to  Inspection  of  Machinery.  —  A  railroad  company  is 
not  required  to  exercise  that  exhaustive  care  in  the  constant  examination  and 
overhauling  of  its  machinery  which  would  be  incompatible  with  the  proper 
furtherance  of  business. 

Injury  to  Employee  caused  by  Defective  Brake-Pin.  —  A  brake  which  had 
been  examined  and  found  in  good  order  a  short  time  before,  fell  when  plain- 
tiff attempted  to  use  it,  and  he  was  thrown  under  the  car.  There  was  no 
evidence  as  to  whether  the  brake-pin  fell  out  or  broke,  or  that  proper  inspec- 
tion could  have  prevented  the  accident.  Held^  that,  in  the  absence  of  proof 
showing;  negligence  on  the  part  of  the  company,  plaintiff  could  not  recover. 

Employee  knowing  of  Defects  runs  the  Risk.  —  An  employee  who  makes 
no  complaint  to  his  employer  as  to  the  machinery  which  he  knows  to  be  want- 
ing in  appliances  for  safety,  and  takes  no  precaution  to  guard  against  injury, 
cannot  complain  if  he  is  subsequently  injured. 

Error  to  the  Common  Pleas  of  Schuylkill  County  to  review  a 
judgment  in  favor  of  the  plaintiff  in  an  action  on  the  case  for 
personal  injuries.     Reversed. 

This  action  was  brought  by  Jeremiah  A.  Hughes  against  the 
Philadelphia  &  Reading  Railroad  Company,  to  recover  damages 
for  injuries  sustained  by  the  plaintiff  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant. 

At  the  trial  before  Bechtel,  J.,  the  following  facts  appeared  :  — 

In  September,  1871,  and  for  about  three  years  prior  to  that 
time,  the  plaintiff  was  employed  as  a  brakeman  by  the  defendant 
on  what  is  called  the  Mine  Hill  Railroad,  which  was  operated 
under  a  lease  by  the  defendant  company. 

Sept.  29,  1871,  while  acting  as  a  brakeman  on  the  Mine 
Hill  road,  he  was  injured  by  falling  under  one  of  the  coal-cars  of 
the  train  on  which  he  was  employed.  The  accident  occurred 
near  Cressona.  The  plaintifE  claimed  that  the  accident  was 
caused  by  the  pin  breaking  or  dropping  out  of  the  brake  which 
he  was  applying. 

The  other  facts  of  the  case  are  fully  stated  in  the  opinion. 

Verdict  and  judgment  for  plaintifE  for  $2,5CX). 

The  defendant  presented,  inter  alia^  the  following  points  :  — 

"  5.  There  is  no  evidence  in  the  case  to  show  that  the  iron  in 
the  pin  in  the  brake  was  bad,  or  that  it  was  bad  when  it  was  fur- 
nished to  the  railroad  company.  The  law  presumes  that  the  rail- 
road company,  defendant,  has  furnished  suitable  appliances  and 
safe  tools  and  machinery  for  its  employees,  and  has  employed 
competent  inspectors  to  inspect  its  cars  and  appliance ;  and  the 
burden  is  on  the  plaintiff,  Hughes,  to  prove  that  the  railroad 
company,  defendant,  did  not  furnish  safe  tools^  machinery,  and 
appliances  for  its  railroad,  and  did  not  employ  competent  men  to 
inspect  the  cars,  machinery,  and  applianqes. 
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*'Afis.  We  affirm  this  point,  except  that  part  which  requests 
us  to  say  that  there  is  no  evidence  to  show  that  the  iron  in 
the  pin  was  bad  ;  we  leave  you  to  ascertain  what  the  evidence 
in  this  case  shows  and  proves,  without  any  opinion  from  us,  and 
from  all  the  testimony  before  you."     [i] 

"  II.  There  is  no  evidence  in  this  case  that  the  railroad  com- 
pany did  not  furnish  suitable  tools  and  appliances  for  the  use  of 
its  employees,  of  whom  Jeremiah  A.  Hughes,  the  plaintiff,  was 
one  at  the  time  of  the  accident ;  and  the  plaintiff  cannot  recover. 

Ahs.  "Refused.     [2] 

"  12.  Under  all  the  evidence  in  this  case,  Hughes,  the  plaintiff, 
cannot  recover. 

*'Ans.  Refused."     [3] 

The  assignments  of  error  specified  the  answers  to  defendant's 
points,  as  indicated  by  numerals. 

y.  F,  Wfialen  and  yames  Ellis  for  plaintiff  in  error. 

D,  C.  Henning  and  /^  W,  Bechtel  for  defendant  in  error. 

Clark,  J.  —  The  plaintiff,  Jeremiah  A.  Hughes,  was  at  the 
time  he  received  the  injury  complained  of,  on  Sept.  29,  1871,  a 

brakeman  in  the  employment  of  the  Philadelphia  & 
Borden  of  Reading  Railroad  Company,  and  in  the  performance 
j»i»hituT.  ^^  ^^^  duty  as  such  employee.     There  was  therefore, 

in  the  mere  fact  of  the  injury,  no  presumption  of 
negligence  on  the  part  of  the  company,  as  in  the  case  of  a  passen- 
ger ;  the  burden  of  proving  negligence  rested  upon  the  plaintiff. 

It  was  the  duty  of  the  company  to  exercise  ordinary  care  in 
adopting,  providing,  and  maintaining  safe  cars,  with  suitable 
Duty  of  con-  appliances  and  machinery,  with  which  the  plaintiff 
pray  as  to  might  transact  the  business  of  the  company  within 
machinery.        ^j^^  jjj^^  ^f  j^jg  jy^y .   j^^^  ^.j^^  ^^^.y  j^^g^.  machinery 

which  could  be  procured,  or  that  which  combined  the  latest  device 
or  improvement,  as  a  precaution  against  danger,  but  such  as  was 
reasonably  safe  and  in  common  use.  It  was  the  duty  of  the  com- 
pany also  to  use  ordinary  and  reasonable  care  in  the  employment 
of  his  fellow-servants  or  employees,  and  to  dismiss  any  of  these 
whom  it  might  know,  or  in  the  exercise  of  ordinary  diligence  should 
have  known,  to  be  careless,  or  unfit  for  the  places  assigned  them. 

On  the  other  hand,  the  plaintiff  will  be  understood  to   have 
assumed,  not  only  all  the  risks  incident  to  his  employment,  but 
piatntifr  ran     also  thosc  arising  from  the  negligence  of  his  fellow- 
riKkof  his  em-   employees  in  the  same  circle  of  employment. 
ofn^egnVenee  Morcovcr,  as  wc  said  in  Rummell'z;.  Dilworth,  11 1 

of  fellow-  Pa.  343,  "  If  a  person  specially  undertake  to  perform 

nerranu.  ^  peculiarly  perilous  work,  by  operating  a  machine 

obviously  wanting  in  suitable  appliances  for  safety,  knowingly 
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and  voluntarily,  he  cannot  afterwards  complain,  in  case  of  injury 
in  consequence  thereof,  that  the  machinery  was  of  a  dangerous 
kind,  and  that  it  was  wanting  in  appliances  reasonably  neces- 
sary to  render  it  safe.  So,  upon  an  analogous  principle,  if  an 
employee,  after  having  a  full  and  fair  opportunity  to  become 
acquainted  with  the  risk  of  his  situation,  makes  no  complaint 
whatever  to  his  employer  as  to  the  machinery  which  he  knows 
to  be  wanting  in  appliances  for  safety,  takes  no  precaution  to 
guard  against  danger,  but,  accepting  the  risks,  voluntarily  con- 
tinues in  the  performance  of  his  duties,  he  cannot  complain  if  he 
is  subsequently  injured  by  such  exposure." 

Now,  it  is  conceded  that  the  brakes  upon  all  of  the  Mine  Hill 
cars  were  of  the  kind  which  caused  the  injury ;  that  the  differ- 
ence in  their  construction  from  others  in  use  was  open  and  obvious ; 
that  Hughes  had  been  a  brakeman  on  these  cars  for  three  years 
and  upwards,  and  that  if  the  operation  of  this  brake  was  peculiarly 
perilous,  he  knew,  or  by  reason  of  his  long  experience  ought  to 
have  known,  the  fact.  He  admits  that  he  made  no  complaint 
whatever,  and  that  he  continued  in  the  company's  service.  The 
inference  is  irresistible,  therefore,  that  he  accepted  the  risks  in- 
cident to  this  particular  employment.  He  was  not  bound  to  risk 
his  safety  in  the  service  of  the  company ;  and  if  he  knew  the 
brakes  to  be  wanting  in  any  appliance  which  would  be  a  precau- 
tion against  danger,  it  was  his  duty  to  decline  to  operate  them  ; 
having  undertaken  the  performance  of  duties  he  knew  to  be 
hazardous,  he  assumed  the  risks  incident  to  their  discharge. 

In  this  view  of  the  case  the  peculiar  construction  of  the  brakes 
was  a  matter  of  little  importance  ;  the  main  question  of  difficulty 
arises  out  of  the  fact  that  when  Hughes  stef)ped  upon 
the  brake,  the  iron  pin,  which  passed  through  the  oftheaccWeBf. 
fork  at  the  lower  end,  and  formed  the  fulcrum  of  the  PresnoipUoii 
lever  which   held  the   brake-block  in    place,   either  thmtironww 
broke  or  dropped  out,  and  Hughes  fell  to  the  ground,  *^*' 
and  under  the  wheels.     This  pin  was  ordinarily  kept  in  place  by 
a  key  ;  but,  as  neither  the  pin  nor  the  key  was  afterwards  found, 
it  is  impossible  to  state  from  what  cause  the  accident  occurred,  — 
whether  the  pin  was  broken,  or  whether  it  fell  out  from  some 
defect  or  displacement  of  the  key. 

There  is  some  evidence  that  this  car.  No.  7,  had  been  rebuilt 
shortly  before  the  occurrence.  The  negligence  of  the  company  in 
the  rebuilding  of  the  car  is  not  to  be  presumed.  The  presumption 
IS,  that  the  pin  was  made  of  proper  material,  and  that  presump- 
tion is  greatly  strengthened  by  the  testimony  of  Daniel  Grimm, 
the  blacksmith,  who  says  that  it  was  made  of  good  iron,  and  was 
properly  adjusted  and  secured  when  it  left  the  shop.  Upon  a 
careful  examination  of  the  testimony,  we  fail  to  find  the  slightest 
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proof  that  the  iron  in  thfs  pin  was  bad ;  there  was  literally  no 
evidence  to  justify  the  jury  in  coming  to  any  such  conclusion. 
We  do  not  even  know  that  the  pin  broke :  it  may  have  fallen 
out.  The  key  may  have  been  removed  :  the  evidence  shows  that 
they  are  sometimes  taken  out  and  imperfectly  replaced.  The 
jury  would  not  have  been  justified  in  determining  that  the  pin 
was  of  bad  iron  upon  mere  conjecture.  We  think  the  court 
should  not  have  referred  this  question  to  the  jury ;  the  presump- 
tions and  the  proofs  were  all  to  the  effect  that  the  iron  was  good, 
and  the  jury  should  have  been  so  instructed.  We  are  of  opinion 
that  the  defendant's  fifth  point  should  have  been  affirmed  without 
qualification. 

The  second  specification  of  error  raises  the  question  whether 
or  not  there  was  any  evidence  that  the  company  failed  to  furnish 
and  maintain  suitable  tools  and  appliances  for  the  use  of  the 
plaintiff.  There  was  no  evidence,  as  we  have  said,  aside  from 
the  peculiar  construction  of  the  brake,  that  the  car  was  imper- 
fectly constructed.  But  the  point  which  was  refused  involves 
also  the  question  of  proper  inspection  and  repair. 

It  is  undoubtedly  the  duty  of  railroad  companies  to  exercise 
ordinary  care  in  the  maintenance  of  the  machinery  and  tools 
Duty  of  com-  which  they  put  into  the  hands  of  their  employees, 
pMiyuto  and  to  institute  proper  reasonable  regulations  for  the 
iBspMtioB.  safety  of  their  employees  in  this  respect ;  but  this 
rule  of  duty  must  be  taken  in  a  practicable  and  reasonable  sense. 
The  company  does  not  insure  the  life  of  its  employees  ;  the  ser- 
vant assumes,  as  we  have  said,  the  ordinary  risks  of  his  employ- 
ment, and  if  any  defect  in  the  tools  or  machinery  placed  in  his 
hands  becomes  apparent  in  their  use,  it  is  the  duty  of  the  servant 
to  observe  and  report  to  his  employers,  for  the  servant  has  means 
of  discovering  defects  which  the  master  may  not  possess.  If, 
however,  the  company  employs  competent  and  skilful  persons 
for  the  purpose  of  inspection,  and  affords  them  reasonable  op- 
portunities and  facilities  for  the  work,  under  proper  instructions, 
the  company  will  not,  ordinarily,  be  liable  for  the  negligent  per- 
formance 01  the  work  by  their  employees  to  a  fellow-employee ; 
unless  the  company  knew,  or  by  ordinary  diligence  ought  to  have 
known,  of  the  defective  manner  in  which  the  inspection  was  con- 
ducted. 

We  are  clearly  of  opinion,  too,  that  a  brakeman  and  a  car 
inspector  are  in  the  same  circle  of  appointment,  they  co-operate 
in  the  same  business,  and  the  former  knows  that  the  employment 
of  the  latter  is  one  of  the  incidents  of  their  common  service. 
But  while  the  performance  of  the  duty  of  inspection  must  neces- 
sarily be  committed  in  detail  to  the  employees,  the  general  regu- 
lation is  in  the  hands  of  the  company  ;  and  it  is  the  duty  of  the 
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company  to  provide  suitable  persons,  in '  sufficient*  numbers,  at 
proper  places,  with  reasonable  opportunities  to  accomplish  the 
work.  The  evidence  would  seem  to  show  that  there  were  three 
points  for  the  inspection  of  these  cars  within  twenty  miles :  at 
Schuylkill  Haven,  where  the  empty  cars  were  inspected  on  their 
way  to  the  mines ;  on  the  Gordon  Plane ;  and  at  Cressona,  where 
the  loaded  cars  were  inspected  as  they  came  from  the  mines  ;  be- 
sides other  alleged  inspections  to  which  the  cars  were  subjected 
at  the  coal  chutes,  and  by  Daniel  Grimm,  who,  it  is  said,  had 
these  cars  in  his  special  charge.  The  inspections  at  these  points 
were  not  minute  or  critical,  they  were  limited  to  a  hurried 
examination  of  the  most  exposed  and  important  points  ;  the 
cars  were  subjected  to  a  thorough  examination  only  when  turned 
into  the  shop  for  repairs. 

Whether  this  provision  of  the  company  in  view  of  the  heavy 
grades  along  the  road,  and  the  number  of  cars  to  be  inspected, 
was  a  reasonably  adequate  one,  would,  if  the  question  were  mate- 
rial, be  for  the  determination  of  the  jury.  It  is  absurd,  however, 
to  suppose  that  in  these  inspections  the  company  was  required  to 
remove  the  bolts,  screws,  pins,  or  other  appliances  belonging  to 
the  machinery  of  a  car,  en  route,  in  order  to  detect  any  possible 
imperfections.  A  railroad  or  other  employer  is  not  required  to 
exercise  that  exquisite  and  exhaustive  care  in  the  constant  ex- 
amination and  overhauling  of  its  machinery  and  work  which 
would  be  incompatible  with  the  proper  furtherance  of  business. 
Whart  Neg.  213. 

But  is  there  any  evidence  that  the  injury  complained  of  was 
attributable  to  a  negligent  inspection  }  Was  there  any  defect  in 
this  brake  which  any  reasonable  provision  for  in-  noBegUgent 
spection  would  have  disclosed }  Bearing  in  mind  that  Mtof  the  eom- 
the  burden  of  proof  rests  upon  the  plaintiff,  is  there  P*"y  shown, 
any  evidence  that  the  pin  was  defective  }  It  was  properly  con- 
structed ;  it  was  of  the  size  used  in  all  the  brakes  ;  the  proof  as 
well  as  the  presumption  is,  that  the  iron  was  good,  or  was  be- 
lieved to  be  good.  It  was  properly  secured  by  a  key,  and  had 
been  in  use  for  several  months.  It  is  conceded  that  the  brake 
was  in  proper  condition  on  the  grade  above  Minersville ;  and  the 
accident  occurred,  as  we  understand  the  case,  only  three  or  four 
miles  distant  from  that  place ;  while  the  next  place  of  inspec- 
tion was  Cressona,  a  short  distance  below. 

But  if  the  iron  was  bad,  was  the  defect  such  as  might  have 
been  detected,  upon  any  reasonable  inspection }  Was  it  such  a 
defect  even  as  could  have  been  observed  if  the  pin  had  actually 
been  withdrawn  and  examined  ;  or  was  the  defect  latent,  such  as 
could  not  have  been  observed  }  Did  the  pin  break  at  all  ?  If  it  , 
did,  was  it  the  result  of  accident,  or  negligence  ?     If  the  pin  did 

33  A.  &.  E.  R.  Cas.  —  23. 


354  PHILADELPHIA   &   llEADING   R.  CO.  V,  HUGHES^ 

not  break,  says  the  plaintiff,  it  fell  out  from  displacement  fi  the 
key.  Is  there  any  evidence  that  the  key  had  fallen  out  or  been 
removed  ?  Was  the  jury  to  guess  at  the  real  facts  of  the  case» 
and  to  determine  these  questions  of  fact  upon  mere  conjecture  ? 
The  plaintiff  undertook  to  trace  the  injury  to  the  negligence  of 
the  company ;  and  until  he  can  show  some  negligent  act  which 
was  the  proximate  cause  of  his  injury,  he  cannot  recover. 

We  know  that  when  Hughes  stepped  on  the  brake  with  his 
whole  weight,  it  went  down,  and  he  went  with  it.  But  whether 
the  pin  broke,  from  any  defect  which  a  proper  inspection  would 
have  disclosed,  does  not  appear ;  that  it  broke  at  all  is  not  shown, 
nor  is  there  any  evidence  that  the  occurrence  was  owing  to  a 
dislocation  of  the  key.  It  devolved  upon  the  plaintiff  to  show 
negligence  of  the  company,  and  that  that  negligence  was  the 
proximate  cause  of  the  injury.  In  this  he  has  failed ;  and  in 
the  absence  of  proof  on  that  point  we  cannot  ascribe  the  accident 
to  that  cause.' 

The  judgment  is  reversed. 

Extent  of  Master's  Duty  is  to  furnish  Servants  reasonably  Safe  Machinery. 

—  A  master's  duty  is  performed  when  he  furnishes  for  his  servants  machines 
that  are  reasonably  and  adequatel}^  safe,  and  it  is  error  for  a  court  to  instruct 
the  jury  that  it  is  his  duty  to  provide  safe  machinery  ;  but  when  the  correct 
rule  is  clearly  and  plainly  stated  in  the  same  instruction,  and  in  almost  the 
immediate  connection,  and  it  appears  from  the  findings  of  fact  that  .the  ma- 
chine inquired  about  was  defective  and  out  of  repair,  it  is  not  sued  an  error 
as  would  necessitate  a  reversal  and  retrial  of  the  action,  when  it  further 
appears  that  it  was  tried  upon  the  theory  that  such  machine  was  not  perfectly 
safe.     Atchison,  T.  &  S.  F.  R.  Co.  v.  McKee,  37  Kan.  592. 

Spike-Hammer  is  not  Machinery,  —  A  hammer  used  for  driving  spikes  into 
cross-ties  on  a  railroad  is  not  machiner^^  within  the  meaning  of  Code  Ala. 
1886,  §  2590,  subd.  I,  providing  that  an  employer  is  liable  for  injuries  to  an 
employee  as  if  he  were  a  stranger,  when  the  injury  is  caused  by  any  defect  in 
the  machinery  used  in  the  business  of  the  master  or  employer. 

In  discussmg  what  is  meant  by  **  machinery  '*  as  employed  in.  the  Act,  the 
court  said,  "  A  machine  is  a  piece  of  mechanism  which,  whether  simple  or  com- 
pound, acts  by  a  combination  of  mechanical  parts,  which  serve  to  create  or  apply 
power  to  produce  motion,  or  to  increase  or  regulate  the  effect.  As  used  in 
the  Patent  Act,  it  has  been  defined  to  be  "a  concrete  thing,  consisting  of  parts, 
or  of  certain  devices  or  combination  of  devices."  Burr  v.  Bury,  i  Wall.  531. 
Primarily,  machinery  means  the  works  of  a  machine ;  the  combination  of  the 
several  parts  to  put  it  in  motion.  But  we  do  not  understand  that  the  term 
was  used  in  the  statute  in  its  primary  sense,  but,  havinor  a  more  enlarsjed 
signification,  should  be  construed  as  so  used,  nothing  appearing  to  show  that 
It  was  intended  to  be  used  in  its  primary  or  restricted  sense.  Thus  under- 
stood, the  term  "  machinery  ''  embraces  all  the  parts  and  instruments  intended 
to  be  and  ^actually  operated,  from  time  to  time,  exclusively  by  force  created 
and  applied  by  mechanical  apparatus  or  contrivance,  though  the  initial  force 
may  be  produced  by  the  muscular  strength  of  men  or  animals,  or  by  water  or 
steam,  or  other  inanimate  agency.  Seavey  ?/.  Insurance  Co.,  11 1  Mass.  540. 
The  carding:,  spinning,  and  weaving  machines,  together  with  the  instrumen- 
tality by  which  the  prime  motive-power  is  created  or  applied,  constitute  the 
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machinery  of  a  cotton-mill.  When  cars,  though  used  at  times  and  at  other 
times  detached,  are  formed  into  a  train,  to  which  the  propelling  force  is 
imparted  by  means  of  a  locomotive,  the  entire  train  constitutes  machinery 
connected  with  or  used  in  the  business."  Georgia  Pac.  R.  Co.  v.  Brooks 
(Ala.),  4  So.  Rep.  289. 

Employee  using  Machine  after  Notice  of  Repair. — Where  a  person  oper- 
ating a  machine  complains  to  the  superintendent  of  machinery  that  it  is  de- 
fective and  unsafe,  and  such  superintendent  repairs  it,  and  tells  the  operative 
he  has  done  so,  it  is  not  negligence  for  such  operative  to  continue  at  work  at 
the  machine,  although  it  afterwards  appears  that  the  repairs  were  not  sub- 
stantial.    Atchison,  T.  &  S.  F.  R.  Co.  v,  McKee,  37  Kan.  592. 

Evidence  of  Repairs  after  an  Accident.  —  Where  repairs  are  made  upon  a 
machine  shortly  after  an  accident  has  occurred  at  the  machine,  evidence  of 
such  repairs  is  cbmpetent,  as  tending  to  establish  that  it  was  not  saJEe  at  the  time 
of  the  accident.    Atchison,  T.  &.  S.  F.  R.  Co.  v,  McKee,  37  Kan.  592. 

Duty  of  Company  to  provide  Foot-Boards  over  Open  Cars.  —  A  brakeman 
was  injured  by  falling  from  some  machinery  loaded  in  an  open  car  over  which 
he  had  to  pass.  Held^  that  the  jury  were  justified  in  finding  that  the  com- 
pany was  negligent  in  not  providing  foot-boards  over  the  car,  and  that,  being 
so,  Us  custom  01  not  providing  them  did  not  relieve  their  responsibility.  Hosic 
V.  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa),  37  N.  We;5t.  Rep.  953. 

Injury  caused  by  Defect! ve^B rake  of  which  Servant  was  Unaware.  —  Plaintiff 
while  assisting  as  a  brakeman  in  making  up  a  train  by  the  direction  or  with 
the  consent  of  the  yard-master,  who  had  authority  to  employ  necessary  assist- 
ants in  his  department,  was  thrown  violently  from  the  end  of  the  train  by  the 
sudden  slacking  of  the  train,  caused  by  the  engineer  in  reversing  the  engine 
to  arrest  the  speed  of  the  train  as  it  was  runnmg  down  grade,  such  reversal 
being  rendered  necessary  because  of  a  defect  in  a  brake  which  had  existed  for 
four  or  five  months,  and  was  known  to  the  foreman  of  the  round-house,  whose 
duty  it  was  to  repair  the  defect,  but  was  not  known  to  the  plaintiff.  Held^ 
that  the  plaintiff  was  entitled  to  recover  for  the  injuries  caused  by  the  fall. 
Central  Trust  Co.  v.  Texas  &  St.  Louis  R.  Co.,  32  Fed.  Rep.  448. 

Injury  caused  by  Defective  Bridge.  —  Degree  of  Care  required  by  Company. 
—  Where  a  railroad  company  furnishes  for  its  employees  a  temporary  bridge 
for  the  passage  of  construction  trains,  and  the  construction  of  a  permanent 
bridge  therefrom,  the  fact  that  the  bridge  was  built  under  a  competent  foreman, 
and  competent  inspectors  were  afterwards  furnished,  does  not  free  defendant 
from  liability  to  such  employees  for  defects  in  the  construction  and  repair  of 
the  bridge  which  the  company  could  in  the  exercise  of  ordinary  care  have 
known  of.     Bowen  v.  Chicago,  etc.,  R.  Co.  (Mo.),  8  S.  West.  Rep.  230. 

Death  of  Brakeman  caused  by  Absence  of  Handhold  on  Top  of  Car.  — 
Contributory  Negligence.  —  Where,  in  an  action  against  a  railroad  company 
for  damages  for  the  death  of  a  brakeman  in  its  employ,  it  appeared  that  the 
deceased  fell  and  was  killed  while  attempting  to  climb  to  the  top  of  a  box 
freight-car  by  steps  or  bars  at  the  end  furnished  for  that  purpose,  but  on  the 
top  of  which  car  there  was  only  an  iron  spike  in  place  of  the  usual  handhold, 
held^  that  —  as  the  steps  or  bars  on  the  end  of  the  car  were  good,  and  until 
deceased  let  go  of  them  he  was  safe,  but  if  he  did  let  go  of  them  before  he 
was  sure  of  a  secure  grip  on  top  of  the  car,  the  fault  was  his  own  — there  was 
nothing  in  the  evidence  to  show  negligence  on  the  part  of  the  company,  and 
therefore  a  nonsuit  was  properly  ordered.  Fair  v,  Pennsylvania  R.  Co. 
•<Penn.),  12  Cent.  Rep.  530. 

Injury  to   Brakeman   owing  to   Failure  of  Company  to  furnish  Platform 

Lumber-Car    with    Proper   Stakes.  —  Defendant    delivered   to  one    L.,  at  a 

station  on  its  road,  a  platform  car,  with  knowledge  that  it  was  to  be  used  in 

the  transportation  of  lumber  over  its  road.     Upon  the  sides  of  the  platform 

-car  were  iron  sockets  for  stakes  or  standards,  which  were  necessary  in  order 
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to  load  the  car.  Stakes  were  not  furnished ;  it  being  the  practice  of  defendant 
to  furnish  lumber-cars  without  stakes,  which  were  supplied  by  the  shippers. 
L.  put  a  stake  in  each  of  the  sockets,  and  loaded  the  car  with  lumber 
under  the  direction  of  defendant's  station  agent.  The  car  was  attached  to  a 
freight-train,  upon  which  plaintifiE  was  employed  as  a  brakeman.  In  going 
around  a  curve  at  a  high  rate  of  speed,  one  of  the  stakes  broke ;  the  lumber^ 
and  plaintiff,  who  was  upon  it  at  the  time  in  the  discharge  of  his  duty,  were 
thrown  off,  and  plaintiff  was  injured.  In  an  action  to  recover  damages  for 
the  injury,  it  appeared  that  the  stake  was  make  of  soft,  poor  wood,  and  was 
decayed,  spongy,  and  unsound,  which  was  apparent  on  inspection.  It  did  not 
appear  that  defendant  had  made  any  rules  or  directions  as  to  the  inspection 
of  such  cars,  and  the  station  agent  had  simply  general  directions  to  see  that 
everything  was  in  order,  and  to  con*ect  any  thing  he  saw  out  of  the  way.  If 
the  conductor  or  brakeman  saw  a  defect,  they  were  to  report  "it  to  the  station 
agent.  Held^  that  the  stakes  were  necessary  appliances  forming  part  of  the 
car,  and  defendant  was  chargeable  with  negligence  in  failing  to  exercise 
proper  tare  that  suitable  and  proper  ones  were  furnished ;  also,  that  defend- 
ant's practice  or  custom  was  no  defence,  as  it  merely  showed  it  had  chosen  to 
delegate  to  shippers  a  duty  it  should  have  performed  itself,  and  that  therefore 
defendant  was  liable.     Bushby  v.  New  York,  L.  E.  &  W.  R.  Co.,  107  N.  Y.  374. 

Company  not  liable  for  Undlscoverable  Defect  in  Timbers  of  Car,  causing 
it  to  break  and  kill  Brakeman.  —  In  an  action  by  plaintiff  to  recover  dam- 
ages for  the  death  of  his  minor  son,  who  was  in  employ  of  defendant  as  brake- 
man,  the  evidence  showed  that  three  of  defendant's  cars,  loaded  with  rock, 
standing  upon  a  switch,  started  down  the  track,  and  plaintiff's  son  got  upon 
the  front  car,  and  be^an  tightening  up  the  brakes ;  that  one  of  the  cars  had 
no  brakes  on  it,  and  he  did  not  succeed  in  stopping  the  cars  before  they  col- 
lided with  others  standing  lower  down  on  the  track,  when  the  front  car  broke 
in  the  middle,  throwing  him  forward,  and  a  rock  upon  him,  killing  him 
instantly ;  that  the  timbers  which  broke  were  decayed  and  partially  rotten ;  that 
the  force  of  the  collision  was  not  sufficient  to  have  broken  them,  had  they 
been  sound ;  and  that  the  defect  in  the  timbers  could  have  been  discovered  by 
a  proper  inspection.  Held^  that  a  demurrer  to  this  evidence  was  properly 
overruled.     Parsons  v.  Missouri  Pac.  R.  Co.  (Mo.),  6  S.  West.  Rep.  464. 

Injury  to  Brakeman  knocked  off  Car  through  Negligence  of  Co-Employees. 
—  Yet  if  Defective  Brake  was  Cause  of  Injury,  he  can  recover. —  Lilly  7/. 
New  York  Central  &  H.  R.  R.  R.  Co.,  107  N.  Y.  566.  In  an  action  to  recover 
damages  for  injuries  alleged  to  have  been  caused  by  defendant's  negligence, 
the  following  facts  appeared :  Plaintiff  was  a  brakeman  in  defendant's  employ, 
and  was  on  duty  at  its  depot  in  New  York.  An  engine  was  moving  down  to 
take  a  car  loaded  with  ashes  standing  on  one  of  the  tracks ;  plamtiff  went 
to  the  rear  of  the  car  to  get  upon  it  for  the  purpose  of  attending  to  the  brake,, 
while  a  car-coupler  took  his  position  at  the  front  of  the  car  to  couple  it  to  the 
engine.  The  car  had  no  step  to  get  upon  it ;  plaintiff  was  obliged  to  take 
hold  of  the  brake- rod,  and  put  his  foot  on  one  of  the  bumpers ;  the  engine 
came  down  so  rapidly  that  the  car-coupler  could  not  make  the  coupling.  The 
force  of  the  collision  threw  plaintiff  from  the  car ;  he  was  pushed  along  by  the 
brake-beam  for  about  two  hundred  feet,  and  then  the  car  passed  over  him, 
causing  the  injury  complained  of.  Plaintiff's  evidence  tended  to  show  that  the 
brake  of  the  ash-car  was  out  of  order  so  that  it  could  not  hold  the  car,  of  which 
defect  defendant  had  notice  ;  that  it  was  customary,  when  cars  were  standing 
on  a  track,  to  have  their  brakes  set  for  the  purpose,  among  others,  of  pre- 
venting their  being  moved  far,  if  struck  in  making  up  trains,  collision  from 
such  a  cause  being  of  frequent  occurrence ;  that  if  the  brakes  of  this  car  had 
been  in  proper  condition,  and  set  tight,  the  car  would  not  have  been  moved  by 
such  a  collision  more  than  five  or  ten  feet.  Plaintiff  was  nonsuited.  Held 
(Earl  and   Finch,  JJ.,  dissenting),  that,  conceding  plaintiff  was  knocked  off  tlie- 
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-car  through  the  negligence  of  his  co-employees,  and  was  so  placed  in  a  dan- 

ferous  position,  yet  tnat  under  the  circumstances  it  might  have  been  found 
e  could  have  extricated  himself  without  injury  if  the  brakes  had  been  in 
proper  condition,  and  that  the  defect  was  the  proximate  cause  of  the  injury, 
therefore  the  question  should  have  been  submitted  to  the  jury,  and  the  non- 
suit was  error. 

Also  held  (Earl  and  Finch,  JJ.,  dissenting),  that  an  accident  of  this  nature 
might  fairly  and  reasonably  be  apprehended  as  a  possible  result  of  a  failure 
on  the  part  of  the  defendant  to  keep  the  brakes  in  good  condition ;  that  the 
fact  that  no  such  accident  had  ever  before  happened  was  not  conclusive  in  this 
respect,  as  it  was  not  necessary  to  see  in  advance  all  the  possibilities  of  danger 
which  might  result  from  such  an  omission,  or  to  show  that  an  exact  counter- 
part of  the  accident  had  happened  before.  Defendant  proved  that  it  was  the 
duty  of  all  employees,  when  the  brakes  of  a  car  standing  on  the  track  were 
out  of  order  so  that  they  could  not  be  set,  to  "  chock  "  the  wheels,  and  claimed 
that  the  omission  to  do  so  in  this  case  was  negligence  of  a  co-employee  con- 
tributing to  the  injury.  Held  untenable  ;  that  the  failure  to  have  the  brakes 
in  order  could,  under  the  circumstances,  be  fairly  alleged  as  the  cause  of 
the  injury. 

Injury  to  Brakemttn  from  Defective  Push-Pole.  —  In  Norfolk  &  W.  R.  Co. 
V.  Jackson  (Va.X  6  S.  East.  Rep.  220,  it  was  held  that  evidence  that  a  "  push- 
pole  "  furnished  by  defendant  railroad  for  the  purpose  of  pushing  cars  upon  a 
track  running  parallel  with  the  engine,  while  it  should  have  been  sound  and 
strong,  was  in  reality  cross-grained  and  defective  ;  that  the  tender  lacked  the 
usual  socket  in  which  to  put  the  end  of  the  pole ;  that  the  pole  slipped,  broke, 
•and  that  the  deceased  involuntarily  grasped  the  pole,  and  was  thrown  in  front 
of  the  advancing  tender,  and  was  killed,  —  sustain  a  judgment  for  plaintiff 
asking  damages  for  negligence. 

"  It  is  well  settled,"  said  the  court,  "  that  it  is  the  duty  of  the  railroad  com- 
pany, using  the  dangerous  agency  of  steam,  to  exercise  all  reasonable  care  to 
provide  and  maintain  safe,  sound,  and  suitable  machinery,  roadway,  structures, 
and  instrumentalities ;  and  the  employee  has  the  right  to  presume  that  the 
company  has  discharged  these  duties.  His  contract  with  the  company  is  based 
on  the  duty  and  the  implied  understanding  of  the  company  to  provide  safe  and 
adequate  machinery,  competent  and  vigilant  agents.  Ciark's  AdmV  v.  Rail- 
road Co.,  78  Va,  717;  s.  c,  18  Am.  &  Eng.  R.  R.  Cas.  78;  Moon's  AdmV  7/. 
Railroad  Co.,  Id.  752;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  531;  Railroad  Co. 
V,  McKenzie,  81  Va.  71 ;  Hough  v.  Railroad  Co.,  100  U.  S.  217;  Railroad  Co.  v. 
McDaniels,  107  U.  S.  459;  s.  c,  11  Am.  &  Eng.  R.  R.  Cas.  158;  Railroad  Co. 
V.  Ross,  112  U.  S.  383 ;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  501 ;  Railroad  Co.  v. 
Herbert,  1 16  U.  S.  642.  Applying  these  principles,  which  are  well  settled  and 
familiar,  we  find  that  in  this  case  the  evidence  discloses  that  the  pieces  of  timber, 
once  used  for  this  purpose  of  pushing  from  one  track  across  to  another,  had 
been  supplanted  by  a  push-pole  provided  by  the  company,  and  carried  along 
with  their  other  implements  and  utensils ;  that  they  were  required  to  be  of 
good,  strong,  and  straight  timber,  —  sometimes  being  required  to  put  in 
motion  cars  weighing  sixty  thousand  pounds  ;  and,  to  keep  them  from  slipping 
under  this  enormous  pressure,  iron  cups  or  sockets  were  screwed  upon  the 
engine  or  cars  to  receive  them,  the  pressure  being  never  direct,  but  always  at 
an  angle ;  while  in  this  case  the  wood  used  to  make  the  push-pole  in  question 
was  cross-grained  and  wind-shrivelled  and  knotty,  and  close  to  a  knot  a  hole 
was  bored,  and  a  pin  put  through,  and  a  cuff  put  in.  The  material  was  unsuit- 
able, and,  by  the  exercise  of  ordinary  care  on  the  part  of  the  company's  agent, 
it  would  have  been  rejected ;  and  the  manipulation  of  it,  stated-  aoove,  was 
negligent :  and  the  tender  was  not  provided  with  any  socket  or  other  appliance 
to  noTd  the  pole  in  place,  and  by  this  neglect  the  pole  slipped,  and  caused  the 
-accident." 
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Accident  caused  by  Spreading^  of  Rails  caused  by  ^ttsage  of  Previous  Train- 
not  Attributable  to  Neg^lli^nce  of  Fellow-Servants. —  Where  the  spreading  of 
the  rails  caused  by  the  passage  of  a  previous  train  was  the  proximate  cause 
of  an  accident,  the  defendant  cannot  avoid  its  liability  by  showing  that  the 
employees  on  the  first  train  were  guilty  of  negligence  in  not  giving  warning  of 
the  condition  of  the  track  in  time  to  prevent  the  accident.  Gulf,  Colo.  A  S.  F. 
R.  Co.  V.  Pettis  (Tex.),  7  S.  W.  Rep.  93. 

Injury  caused  by  Defective  Haixdhold.  —  Opinion  Evidence.  —  Where  tlie 
plaintiff  can  only  recover  on  the  ground  that  by  reasonable  and  ordinary  care 
in  inspecting  the  cars  it  would  have  been  discovered  that  a  handhold,  which 
the  decedent  was  compelled  to  use  in  passing  over  the  end  of  the  freight-car, 
was  not  securely  fastened  to  the  top  of  the  car,  it  is  error  to  ask  the  opinion  of 
a  witness  as  to  the  fact.  Gutridge  v,  Missouri  Pac.  R.  Co.  (Mo.),  13  West. 
Rep.  644. 

Action  for  Injury  caused  by  Defective  Hand-Car.  —  What  Evidence  is  Ad- 
missible under  the  Pleadings*  —  In  an  action  against  a  railroad  company  by  an 
employee  for  personal  injuries  alleged  to  have  been  sustained  while  running 
a  hand-car  under  the  orders  of  defendant's  foreman,  where  the  only  allega- 
tion of  the  petition  as  to  the  defective  condition  of  defendant's  nand-car 
which  was  the  cause  of  the  injury  is,  that  a  water-keg  thereon  was  not  in  its 
proper  position,  evidence  to  show  that  the  defective  condition  of  the  car  was 
due  to  the  disposition  of  the  tools  on  the  hand-car,  is  inadmissible.  Harty  v, 
St.  Louis,  I.  M.  &  S.  R.  Co.  (Mo.),  8  S.  West.  Rep.  562. 

Duty  of  Company  as  to  Inspection  of  Foreign  Cars.  —  While  it  is  not  incum- 
bent on  the  receiving  company,  on  the  receipt  of  a  car  for  running  over  its 
road,  to  make  tests  to  discover  hidden  defects  in  the  construction,  or  in  the 
materials  used  in  the  construction,  still  it  is  bound  to  inspect  foreign  cars  just 
as  it  would,  and  is  required  to,  inspect  its  own,  after  they  have  been  in  use. 
While  it  is  not  bound  at  all  hazards  to  furnish,  safe  machinery,  cars,  and  other 
appliances,  it  is  liable  to  servants  for  injuries  resulting  from  defects  which  are 
known  or  ought  to  have  been  known,  and  where  the  injury  could  have  been 
prevented  by  such  care.  Gutridge  v,  Missouri  Pac.  R.  Co.  (Mo.),  13  West 
Rep.  644. 


Meloy 

V. 

Chicago  &  North-western  R.  Co. 

{Iowa  Supreme  Court ,  March  12,  1888.) 

Risks  of  Servant's  Employment. —  Injury  to  Civil  Engineer  caused  by  Defec- 
tive Road-bed.  —  An  injury  to  a  civil  engineer  emploved  by  a  railroad  com- 
pany in  laying  track  on  a  new  line  of  road,  caused  by  tne  derailment  of  a  train 
while  passing  over  the  road  to  the  front  of  operations,  owing  to  a  defective 
road-bed,  is  not  a  risk  incident  to  his  employment,  and  he  is  entitled  to  recover. 

Dangerous  Rate  of  Speed.  —  Province  of  Jury.  —  A  jury,  having  all  the  facts 
as  to  the  condition  of  the  track  before  them,  are  the  proper  judges  as  to- 
whether  any  rate  of  speed  is  dangerous. 

Injury  to  Civil  Engineer  Riding  in  Tool-Car.  —  Contributory  Negligencet  — 
Although  a  tool-car  may  be  a  place  of  special  danger  in  case  of  accident,  owing 
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to  its  position  in  the  train  and  the  fact  that  it  is  somewhat  out  of  repair,  yet 
it  is  for  the  jury  to  say  whether  a  civil  engineer,  in  charge  of  track-laying, 
was  guilty  of  contributory  negligence  in  riding  to  his  work  in  such  a  car. 

Injury  caused  by  Train  Running  at  Dangerous  Rate  of  Speed  over  Defective 
Track. -r  Evidence.  —  In  an  action  to  recover  damages  for  injuries  received 
owing  to  the  derailment  of  a  train,  evidence  to  show  that  another  train  had 
gone  over  the  same  portion  of  the  track  alleged  as  defective,  and  at  the  same 
rate  of  speed,  on  the  morning  of  the  day  before  the  accident,  is  incompetent. 

Appeal  from  Superior  Court  of  Cedar  Rapids. 

This  is  an  action  for  the  recovery  of  damages  for  a  personal 
injury  sustained  by  the  plaintiff,  E.  S.  Meloy,  while  riding  on  a 
train  belonging  to  defendant,  the  Chicago  &  North-western  Rail- 
way Company.  There  was  a  verdict  and  judgment  for  plaintiff. 
IDefendant  appeals. 

Hubbardy  Clarky  &  Dawley  for  appellant. . 

Ward  &  Harman  and  Mills  &  Keeler  for  appellee. 
• 

Reed,  J.  —  Plaintiff  is  a  civil  engineer  by  profession,  and  at 
the  time  he  received  the  injury  he  was  in  defendant's  employ, 
and  was  engaged  in  superintending  the  work  of 
laying  track  on  a  line  of  railway  which  defendant  was 
building  from  Belle  Plaine  to  What  Cheer.  The  accident  oc- 
curred on  Sunday,  Aug.  3,  1884.  On  the  morning  of  that  day 
plaintiff  had  returned  to  Belle  Plaine  from  the  front,  the  track 
having  been  laid  to  a  point  about  thirty-five  miles  south  of  Belle 
Plaine.  In  the  afternoon  he  was  directed  by  the  chief  engineer 
to  return  to  the  work.  A  locomotive  had  been  derailed  at  a  point 
near  the  south  end  of  the  track,  and  a  wrecking-train  and 
crew  were  sent  out  to  pick  it  up,  and  plaintiff  was  directed  to 
return  by  that  train.  The  wrecking-train  proper  consisted  of  a 
derrick  car  which  was  next  to  the  locomotive,  and  a  tool  car.  In 
the  rear  of  these  were  six  flat  cars,  loaded  with  steel  rails  and 
ties,  and  in  the  rear  of  those  was  an  ordinary  box-car,  which  was 
used  as  a  way-car  and  for  transporting  supplies  for  the  laborers 
engaged  on  the  work.  Plaintiff  rode  on  the  tool-car,  which  was 
an  old  caboose  that  had  been  devoted  to  that  use.  On  the  trip 
the  locomotive  was  derailed  at  a  point  about  twenty-one  miles 
south  of  Belle  Plaine,  and  in  the.  accident  the  tool-car  was  also 
thrown  from  the  track  and  badly  broken  up.  Plaintiff  was  caught 
between  it  and  the  flat  car  in  rear  of  it,  and  very  severely  injured, 
one  of  his  limbs  being  crushed  so  badly  as  to  render  amputation 
necessary.  A  short  time  before  the  accident  he  was  riding  on 
the  rear  platform  of  the  car ;  but  he  testified  that  he  had  gone 
inside  before  it  occurred,  and  that  when  he  discovered,  by  the 
motion  of  the  car,  that  it  was  about  to  leave  the  track,  he  re- 
turned to  the  platform  with  the  intention  of  jumping  from  it, 
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and  was  in  the  act  of  doing  so  when  he  was  caught.  One  of  the 
wrecking-crew  was  in  the  car  at  the  time,  and  was  injured,  but 
not  seriously. '  The  conductor  of  the  train  and  a  brakeman  were 
in  the  way-car,  but  neither  of  them  received  any  injury.  The 
accident  occurred  in  a  cut.  The  ground  at  that  point  was  wet 
and  spongy,  and  drains  for  conducting  the  water  away  from  the 
track  had  not  yet  been  constructed ;  and  there  was  evidence 
tending  to  prove  that  the  track  was  in  bad  condition.  No  part 
of  the  road  had  been  open  to  general  business,  and  such  trains 
as  were  run  upon  the  track  were  engaged  in  carrying  material  for 
the  construction  of  the  road  and  supplies  for  the  workmen. 

The  allegations  of  negligence -are,  that  the  track  was  permitted 
to  remain  in  a  dangerous  condition,  and  that  the  train  was  run 
at  a  reckless  and  dangerous  rate  of  speed.  The  jury  found 
specially  that  defendant  was  negligent,  in  both  respects  charged ; 
also  that  plaintiff  was  not  guilty  of  any  negligence  directly  con- 
tributing'to  the  injury. 

I.  The  defendant  asked  the  Superior  Court  to  instruct  the 
jury,  in  effect,  that  'as  plaintiff,  from  the  nature  of  his  employ- 
ment, wais  required  necessarily,  in  passing  to  and 
injnrj  was  not  from  his  work,  to  ride  over  newly  constructed  track, 
to'empioTnent.  ^^  assumed,  when  he  entered  the  service,  all  the  risks 

ordinarily  incident  to  the  operation  of  a  track  in 
that  condition  ;  and  if  the  accident  was  occasioned  merely  by 
the  newness  of  the  track  and  its  unsettled  condition,  he  could 
not  recover.  The  Superior  Court  refused  to  give  the  instructions  ; 
nor  did  it  give  any  on  .its  own  motion,  expressing  the  same 
doctrine.  The  correctness  of  the  instructions  in  the  abstract 
may  well  be  conceded.  The  refusal  of  the  court  to  give  them, 
however,  does  not  afford  grounds  for  the  reversal  of  the 'judg- 
ment. It  was  such  risks  as  were  incident  to  the  operation  of 
trains  upon  a  new  track  when  operated  in  a  reasonably  prudent 
and  careful  manner,  considering  its  condition,  that  plaintiff 
assumed  when  he  entered  the  service.  When  defendant  under- 
took to  operate  trains  upon  the  track,  and  to  carry  its  employees 
thereon,  it  assumed  the  duty  of  exercising  reasonable  care  for 
their  protection  from  injury  while  being  so  carried.  Now,  the 
newness  of  the  track,  the  fact  that  it  had  not  yet  settled,  that 
the  ground  at  the  place  of  the  accident  was  wet,  and  that  ditches 
had  not  yet  been  constructed  to  carry  the  water  away  from  the 
track,  were  all  matters  affecting  the  safety  of  the  operation  of 
the  trains,  and  defendant  was  required  to  exercise  such  diligence 
and  care  as  were  reasonable  under  those  circumstances.  And  it 
was  such  risks  as  were  incident  to  the  operation  of  trains  under 
such  circumstances,  when  that  degree  of  care  was  exercised  in 
their  operation,  that  plaintiff  assumed.     He  did  not  assume  the 
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risk  of  dangers  which  might  be  created  by  a  disregard  by  defend- 
ant of  the  duty  it  assumed  in  the  premises.  As  stated  above, 
the  jury  found  specially  that  the  train  was  being  run  at  a  dan- 
gerous and  negligent  rate  of  speed.  If  that  finding  was  fairly 
arrived  at,  the  refusal  of  the  court  to  give  the  instruction  could 
have  worked  no  possible  prejudice  to  defendant ;  for  it  determines 
that  the  accident  was  occasioned,  not  merely  by  the  newness  of 
the  track  and  its  unsettled  condition,  but  by  the  negligent  man- 
nef  in  which  the  train  was  being  run. 

2.  There  was  evidence  as  to  the  rate  of  speed  at  which  the 
train  was  running  at  the  time.  Some  of  the  witnesses  gave  it 
as  their  opinion  that  it  was  running  from  fourteen 
to  seventeen  miles  per  hour,  while  others  thought  that  ®p**^  *'  *"*'* 
its  speed  did  not  exceed  from  ten  to  twelve  miles.  JJJ."^ 
There  was  also  evidence  as  to  the  condition  of  the 
track  in  the  cut.  Two  witnesses  testified  that  they  passed  over 
the  track  at  that  point  two  or  three  hours  before  the  accident, 
and  that  the  ground  under  the  ties  was  so  soft  and  wet  that  they 
sunk  under  their  weight  when  they  stepped  on  them ;  and  that, 
while  the  ends  of  the  ties  on  one  side  were  kept  from  sinking 
by  plank  and  timbers  which  had  been  placed  under  them,  the 
other  ends  were  sunken  in  the  mud,  and  that  the  rail  on  that 
side  was  also  sunken  in  the  mud.  Other  witnesses  had  also  seen 
the  track  before  the  accidents  and  they  described  it  as  it  appeared 
to  them.  Plaintiff,  however,  offered  no  evidence  as  to  the  rate 
•of  speed  at  which  a  train  like  the  one  in  question  could  be  run 
with  safety  over  a  tr^ck  in  that  condition.  Nor  did  he  attempt 
to  prove  by  any  direct  evidence  that  the  rate  of  speed  at  which 
the  train  was  running  was  dangerous ;  and  it  was  contended  that 
upon  that  state  of  the  proof  the  court  was  not  warranted  in  sub- 
mitting to  the  jury  the  question  whether  the  rate  of  speed  was 
<langerous.  The  question,  however,  was  in  the  nature  of  a  con- 
-clusion,  and  was  to  be  determined  from  the  facts  and  circum- 
stances proven,  and  such  matters  of  common  knowledge  as  might 
be  considered  without  proof.  That  the  opinions  of  witnesses, 
who  from  their  experience  or  observation  were  specially  qualified 
to  forma  correct  opinion  on  the  subject,  would  have  been  admis- 
sible in  evidence,  is  doubtless  true.  But  such  opinions,  if  they 
had  been  given,  would  by  no  means  have  been  conclusive  of  the 
question  ;  for  it  is  one  upon  which  men  of  intelligence,  even 
though  without  special  experience  in  the  matter,  might  form  a 
correct  opinion  when  the  facts  and  circumstances  are  placed 
before  them.  The  jurors  had  some  knowledge  of  the  weight  of 
a  locomotive.  They  also  knew  something  from  their  observa- 
tion of  the  manner  in  which  locomotives  are  moved  upon  the 
track.     There  are  matters  of  common  knowledge  which   might 
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be  considered  in  any  case  in  which  they  are  of  importance.  With 
these  matters,  and  the  facts  as  to  the  speed  of  the*  train  and  the 
condition  of  the  track,  before  them,  they  were  the  proper  judges 
as  to  whether  the  rate  of  speed  was  dangerous. 

3,  It  was  proven  on  the  trial  that  the  car  used  as  a  tool-car 
was  constructed  of  light  material,  and  that  it  had  been  in  use  for 
ContribntorT  ^  ^^"S  time,  and  was  somewhat  out  of  repair.  Also, 
negligence  that  the  derrick-car,  and  the  flat  cars  which  were  in 
in  riding  In  the  rear  of  it  in  the  train,  were  much  heavier  and 
tooi-cnr.  stronger  than  it ;  so  that,  ii)  case  of  accident,  it  was 

liable  to  be  crushed  between  them.  It  was  contended,  that  by 
reason  of  these  facts,  and  the  position  of  the  car  in  the  train,  it 
was  a  place  of  special  danger ;  and  that  plaintiff,  by  voluntarily 
going  upon  the  car,  exposed  himself  to  that  danger;  and  that,  in 
doing  so,  he  was  guilty  of  such  negligence  as  precludes  a  recov- 
ery. The  Superior  Court,  however,  ruled  that  the  question  was 
for  the  jury.  It  instructed,  that,  unless  plaintifiE  had  proven  that 
he  was  in  the  ejcercise  of  ordinary  care  and  diligence  at  the  time 
of  the  accident,  he  was  not  entitled  to  recover;  and  that,  in 
determining  that  question,  they  should  consider  all  the  circum- 
stances of  the  case  as  they  were  proven,  —  such  as  the  make-up 
of  the  train,  the  location  of  the  tool-car  in  it,  the  fact  that  there 
was  a  way-car  attached  in  which  he  could  have  ridden,  and  the 
like.  The  question,  we  think,  was  properly  submitted  to  the  jury. 
It  is  true,  doubtless,  that  the  tool-car  was  not  as  safe  a  place  to 
ride  in  as  the  way-car  at  the  rear  of  the  train.  Owing  to  th6 
condition  of  the  track,  accidents  were  liable 'to  occur  to  the  train 
under  the  most  careful  management ;  and,  in  case  of  accident, 
that  car  was  more  liable  to  be  wrecked  and  broken  up  than  the 
way-car.  It  might  be  said,  as  matter  of  law,  that  plaintiff,  when 
he  chose  to  ride  in  it  rather  than  in  the  way-car,  exposed  himself 
to  those  greater  dangers,  and  if  he  had  been  injured  in  conse- 
quence of  that  exposure,  he  could  not  recover.  But  plaintiff's 
complaint  was,  that  his  injury  was  occasioned,  not  by  dangers 
ordinarily  incident  to  the  operation  of  the  train,  but  by  the 
negligent  manner  in  which  it  was  operated,  and  there  was  evi- 
%dence  tending  to  prove  that  allegation.  And  the  jury  have  found 
specially  that  that  was  the  cause  of  the  injury.  The  question 
clearly  is  one  of  fact,  and  it  was  the  province  of  the  jury  to 
determine  it.  In  Martenson  v.  Railway  Co.,  60  Iowa,  708,  S.  c, 
II  Am.  &  Eng.  R.  R.  Cas.  233,  it  was  held  that  an  employee 
who  voluntarily  rode  in  a  position  of  danger  upon  the  train,  and 
thereby  exposed  himself  to  the  particular  danger  which  caused 
his  injury,  could  not  recover.  But  the  facts  of  this  case  do  not 
bring  it  within  the  principle  of  that  holding.  In  that  case  the 
employee  stood  upon  the  oil-box,  and  clung  to  the  side  of  the  cr,r 
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while  the  train  was  in  motion.  While  in  that  position,  he  was 
liable  to  come  in  contact  with  the  platform  or  any  other  object 
near  the  track.  *  He  was  struck  by  a  running  board,  which,  as 
was  alleged,  was  negligently  permitted  to  project  from  the  plat- 
form, and  was  knocked  from  the  car  and  injured.  The  facts 
which  distinguish  the  two  cases  are,  that,  in  that,  the  position 
in  which  the  employee  placed  himself  exposed  him  to  the  very 
danger  which  caused  the  injury;  viz.,  to  the  danger  of  being 
knocked  from  the  car  by  coming  in  contact  with  objects  near 
the  track;  while  in  this,  the  injury  was  occasioned,  not  by  a 
danger  to  which  plaintiff  exposed  himself  when  he  chose  to  ride 
in  the  tool-car,  but  by  one' which  was  created  by  the  negligent 
manner  in  which  the  train  was  operated. 

4.  A  train  of  cars  passed  over  the  track  at  the  place  of  the 
accident  at  about  three  o'clock  in  the  morning  of  the  day  of 
the  accident.  Defendant  offered  to  prove  by  the 
employees  who  were  m  charge  of  that  train  that  it  *^**"*^r"  *** 
was  run  at  the  rate  of  from  fiftcea  to  eighteen  miles  incompetent, 
an  hour,  and  that  they  saw  no  indications  thstt  the 
track  at  the  point  where  the  accident  occurred  was  out  of  repair 
or  in  an  unsafe  condition  ;  but  the  evidence  was  excluded  on  plain- 
tiff's objection.  If  it  had  been  shown  that  the  track  was  in  the 
same  condition  when  each  of  the  trains  passed  over  it,  the  evi- 
dence as  to  the  rate  of  speed  at  which  the  one  which  passed  over 
in  the  morning  ran  would  probably  have  been  competent.  But 
all  the  evidence  tended  to  prove  that  it  was  not  in  the  same  con- 
dition. It  had  been  repaired  on  the  afternoon  of  the  day  before, 
and  put  in  as  good  condition,  perhaps,  as  was  practicable.  But 
the  evidence  ishows,  without  conflict,  we  think,  that  it  was  in  bad 
condition  on  the  afternoon  of  the  accident.  The  morning  train 
passing  over  it  probably  had  the  effect  to  materially  change  its 
condition.  The  fact  that  a  train  which  came  upon  it  when  it 
was  in  good  condition  was  able  to  pass  over  in  safety,  at  a  given 
rate  of  speed,  had  no  tendency  to  show  the  rate  at  which  another 
train  might  be  run  with  safety  upon  it  when  in  an  entirely  differ- 
ent condition. 

We  find  no  prejudicial  error  in  the  rulings  of  the  Superior 
Court,  and  the  verdict  appears  to  be  supported  by  the  evidence. 
The  judgment  will  therefore  be  affirmed.  • 

Risks  incident  to  Servants'  Employment.  —  See  Indianapolis,  etc.,  R.  Co.  ^'. 
Watson,  and  note,  /r«/^,  p.  334. 

Contributory  Negligence  of  Engineer  in  running  from  one  Track  to  another 
at  High  Speed  in  Dense  Fog.  —  In  an  action  by  a  locomotive  engineer  aojainst  a 
railroad  company  for  personal  injuries  due  to  a  collision,  it  appeared  that  the 
accident  occurred  at  H.  station,  where  a  double-track  road  ended  and  a  single- 
track  extension  began.    About  a  mile  south  of  H.  on  the  double-track  road 
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there  was  a  cross-over  switch  running  from  the  north-bound  to  the  south- 
bound track.  Plaintiff  was  engineer  of  passenger-train  No.  10  going  north. 
In  clear  weather  it  was  customary,  when  there  were  freight-trains  detained  on 
the  north-bound  track  between  the  switch  and  the  station,  for  signals  to  be 
given  by  whistles  from  the  forward  engine  at  H.  to  the  rear  engine  near  the 
■switch ;  and  if  the  south-bound  track  was  clear,  No.  10  would  move  onto  it,  pass 
by  the  freight-trains,  and  proceed  on  its  way  on  the  single-track  extension.  In 
foggy  weather  the  forward  engine  near  H.  would  act  as  a  pilot  engine,  run- 
ning down  on  the  south-bound  track  to  the  switch,  while  the  conductor  of  the 
forward  freight-train  would  remain  at  H.  to  signal  any  train  coming  south  on 
the  single-track  extension.  When  the  pilot  engine  passed  beyond  the  switch, 
No.  10  would  move  on  to  the  south-bound  track.  The  morning  when  the 
accident  occurred  was  extremely  fogey.  Engine  No.  287  going  north  was 
stopped  at  H.,  and  behind  it  several  coaJ-trains.  The  operator  at  H.  telegraphed 
this  to  the  despatcher,  who  replied  that  "  No.  287  should  arrange  to  get  No.  10 
around.*'  No.  287  was  accordingly  run  onto  the  south-bound  track,  and  moved 
down  towards  the  cross-over  switch.  In  the  mean  time  No.  10  had  arrived  at 
the  switch  and  slowed  up.  The  conductor  of  the  rear  coal-train,  who  was  at  the 
switch,  signalled  No.  10  to  come  on.  Plaintiff  accordingly  ran  No.  10  onto  the 
south-bound  track,  and  increased  his  speed  to  fifteen  or  twenty  miles  an  hour, 
in  spite  of  the  fog.  Immediately  afterwards  his  train  collided  with  No.  287, 
and  he  was  severely  injured.  The  rules  of  the  company  prohibited  running 
on  the  south-bound  track,  and  also  required  proper  signals  to  be  sent  forward 
in  case  of  detention. 

Held^  that  ther^  was  no  error  in  entering  a  compulsory  nonsuit.  Wert  v. 
Keim  (Pa.),  12  Cent.  Rep.  381. 

Contributory  Negligence  of  Conductor  In  running  Train  at  Immoderate 
Rate  of  Speed.  —  In  an  action  against  a  railroad  company  for  negligently  kill- 
ing plaintiffs  intestate,  it  appeared  that  deceased  was  a  conductor  of  defend- 
ant's freight-train ;  that  the  accident  occurred  while  deceased  was  running  the 
train  at  an  immoderate  rate  of  speed  over  a  bridge  which  was  being  repaired, 
so  that  it  gave  way.  Held,  that  the  company  was  not, liable  for  not  providing 
a  safe  track,  it  not  appearing  that  the  accident  would  have  occurred  if  the 
train  had  been  run  at  a  proper  speed.  St.  Louis,  I.  M.  &  S.  R.  Co,  v,  Morgart 
(Ark.),  8  S.  W.  Rep.  179. 

Whether  Failure  to  refuse  to  work  with  FellowServant  amounts  to  Contribu* 
tory  Negligence  is  Question  for  Jury.  —  In  an  action  by  an  employee  against 
a  railroad  company  for  injuries,  it  appeared  that  the  injury  was  caused  by  the 
carelessness  and  recklessness  of  an  engineer  who,  under  the  influence  of  a 
violent  temper,  was  in  the  habit  of  acting  recklessly  to  the  injury  of  his  co- 
employees  ;  that  the  company  knew  of  the  character  of  the  engineer;  that 
plaintiff  had  been  in  the  employ  of  the  company  with  this  engineer  only  a 
week.  Held,  that  whether  the^  failure  of  the  plaintiff  to  refuse  to  work 
amounted  to  neorli^ence  on  his  part  was  a  question  for  the  jury  to  decide  from 
all  the  circumstances  of  the  case.  Northern  Pacific  R.  Co.  v.  Mares,  123 
U.  S.  710;  affirming  Mares  v.  Northern  Pacific  R.  Co.  (Sup.  Ct.  Dakota),  17 
Am.  &  Eng.  R.  R.  Cas.  620. 

Contributory  Negligence- in  boarding  Moving  Train.  —  It  is  not  negligence 
for  a  section-hand  to  attempt  to  board  a  moving  train  when  required  to  do  so 
by  order  of  the  conductor  and  others  in  charge.  Rayburn  v.  Central  Iowa 
R.  Co.  (Iowa),  35  N.  W.  Rep.  606. 

Contributory  Negligence  of  Helper  to  Engine  Hostler  in  attempting  to  Board 
'Moving  Engine  on  Right-hand  Side  of  Cab.  —  Ordinarily,  when  an  adult  per- 
son solicits  employment  in  a  particular  line  of  work,  the  act  of  solicitation  is  an 
assertion  by  the  person  seeking  employment  that  he  is  competent  to  discharge 
all  its  ordinary  duties  ;  and  it  is  one  of  the  general,  implied  conditions  of  every 
•contract  for  service  with  an  adult  person,  that  the  servant  is  competent  to 
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discharge  the  duties  for  which  he  is  employed.  It  is  the  fault  of  the  servant  if  he 
undertz^kes  without  sufficient  skill,  or  applies  less  than  the  occasion  requires. 
If,  in  the  discharge  of  a  dangerous  duty,  an  employee  of  a  railroad  company  vol- 
untarily  places  himself  in  a  dangerous  position,  unnecessarily,  when  there  is 
another  place  that  is  safer  that  he  could  have  chosen,  and  he  has  time  to  exer- 
cise his  judgment,  and  injury  occurs  to  him  by  reason  of  his  choice,  he  cannot 
recover  tor  such  injury.  There  is  a  want  01  ordinary  care  in  the  voluntary 
attempt  of  an  employee  of  a  railroad  company,  discharging;  the  duties  of  a 
helper  to  a  hostler,  to  get  upon  a  switch  engine  in  motion  bv  the  step  at  the 
rear  right-hand  side  of  the  cab  of  the  engine,  and  when  a  safer  place  for  him 
to  get  upon  the  engine  would  be  the  rear  foot-board,  which  was  used  for  this 
purpose  by  that  class  to  which  he  belonged,  and  when  the  danger  of  the 
attempt  to  get  upon  the  side  step  is  increased  by  the  step  being  obscured  to 
some  extent  by  the  escaping  of  steam  from  the  cylinder-cocks  of  the  engine^ 
and  the  dust  blown  up  thereby.     Union  Pacific  R.  Co.  v,  Estes,  37  Kan.  715. 

Contributory  Negligence  of  Employee  leaving  Pay-Train  while  It  is  in  Motion* 
—  It  was  held  in  Louisville  &  N,  R.  Co.  v.  Stocker.  (Tenn.),  6  S.  W.  Rep.  737, 
that  for  an  employee  of  a  railroad  company  who  had  boarded  the  pay-train  to 
receive  the  amount  due  him  for  his  services  as  such  employee,  and,  having  com- 
pleted his  business,  to  attempt  to  alight  from  the  train  which  was  then  moving^ 
is  not  such  contributory  negligence  per  se  as  will  defeat  a  recovery  for  in- 
juries sustained ;  and  a  charge  to  the  jury  to  that  effect  is  erroneous,  as  it 
was  for  the  jury  to  determine,  under  the  evidence,  whether  such  acts  should 
operate  to  defeat  recovery,  or  only  mitigate  the  damages. 

Snodgrass,  J.,  in  delivering  the  opinion  of  the  court,  said,  — 

**This  inquiry  involves,  first,  the  question  whether,  under  the  circum- 
stances, the  railroad  company  was  chargeable  with  any  less  degree  of  care 
towards  such  an  employee  than  it  would  have  been  towards  a  passeneer.  It 
is  earnestly  insisted,  on  behalf  of  the  company,  that  it  was  not  under  obligation 
to  exercise  the  same  or  unequal  degree  of  care  and  diligence  required  in 
respect  to  a  passenger.  To  this  we  cannot  assent.  The  plaintiff  was  not  an 
employee  on  the  tram  ;  he  had  nothing  to  do  with  its  control  or  operation. 
He  was  invited  on  board  for  the  purpose  of  attending  to  the  business  for 
which  the  train  was  being  used,  and,  under  the  circumstanced,  was  entitled  to 
no  less  care  and  consideration  than  any  other  person  or  passenger  lawfully 
on  board.  The  question  is,  then,  narrowed  to  the  limit  within  which  it  must 
be  determined,  had  a  passenger,  impliedly  invited  to  alight  from  the  train 
while  in  slow  motion,  done  so,  and  sustained  a  fall  in  consequence. 

'^  It  has  been  held  m  the  courts  of  several  States  that  such  action  is  negligence 
per  se,  and  that,  if  injury  results,  no  damages  can  be  recovered ;  but  this  is  con- 
trary to  the  current  of  judicial  opinion  in  this  country,  at  least.  The  true  rule 
deducible  therefrom  is  stated  in  2  Wood,  Ry.  Law,  1 130,  to  be,  that, '  in  all 
cases,  the  question  is  one  of  fact,  whether,  in  view  of  the  particular  circum- 
stances, the  passenger  was  guilty  of  negligence  in  attempting  to  leave  the  train 
while  it  was  in  motion.  In  this,  as  in  all  other  matters  where  the  safety  of  the 
passengers  is  concerned,  the  company  owes  a  duty  to  the  passenger  to  act  with 
proper  care  and  caution ;  and  if  the  motion  of  the  train  is  not  entirely  stopped, 
and  the  passenger  is  expressly  or  impliedly  invited  to  leave  the  train  while 
moving  at  a  slow  rate  of  speed,  he  has  a  rignt  to  presume  it  is  safe  for  him  to 
do  so,  and  the  company,  having  virtually  told  him  that  it  was  safe,  is  estopped 
from  saying  that  the  passenger  was  guilty  of  doing  what  it  had  advised  him 
to  do  for,  can  we  add,  manifestly  intenaed  him  to  do,  and  hence  impliedly 
advised  him  under  facts  of  this  case].  The  passenger  may  not,  in  all  cases, 
rely  upon  the  assurance  of  the  company  in  this  respect,  but  must  exercise  his 
own  judgment,  where  there  is  reason  to  doubt  the  soundness  of  the  advice ; 
but,  as  between  a  mere  doubt  and  the  experience  and  superior  knowledge  of 
the  company's  officers  and  agents,  he  has  the  right*to  give  way  to  the  latter, 
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unless  the  rate  of  speed  at  which  the  train  is  moving  [  or,  we  add  again,  his 
own  feebleness]  is  such  as  would  prevent  a  man  of  ordinary  prudence  from 
acting  upon  it.'  *  If  the  train  is  moving  slowly,  and  there  is  no  obvious 
danger  in  gettine  ofiE,  it  cannot  be  said  to  be  negligence  per  scXq  make  the 
attempt,  especially  if  the  passenger  is  directed  to  do  so  bv  the  conductor  or 
brakeman ;  and  it  would  be  wrong  to  instruct  the  jury  that  such  an  attempt 
per  se  constituted  contributory  negligence.'  Id.  1129.  'As  a  rule,  it  maybe 
said  that  where  a  passenger,  by  the  wrongful  act  of  the  company,  is  compelled 
to  choose  between  leaving  the  cars  while  they  are  moving  slowly,  or  submitting 
to  the  inconvenience  of  being  carried  by  the  station  where  he  desires  to  stop, 
the  company  is  liable  for  the  consequences  of  the  choice,  provided  it  is  not 
exercised  negligently  or  unreasonably.'     Id.  1131,  1132. 

"  To.  the  same  effect  are  the  cases  cited  in  Thomp.  Carr.  227-267.  The 
earlier  cases  establish  the  rule  that  leaving  a  train  in  motion  was  such  negli- 
gence as  defeated  the  right  of  recovery,  unless  done  to  avoid  danger  of  remain- 
m&;  on  board ;  and  this  is  still  stated  as  the  'general  rule  '  in  many  authorities. 
2  Wood,  Ry.  Law,  11 26;  Thomp.  Carr.  267.  But  the  rule  we  have  laid  down  is 
the  modern  one,  and  formulated  from  the  many  exceptions,  and  this  modifica- 
tion has  been  before  recognized  by  this  court.  Railroad  Co.  v.  Conner,  15 
Lea,  258. 

"  It  will  be  noticed  that  the  rule  laid  down  in  this  case  is  in  view  of  the  fact 
that  the  deceased  was  impliedly  invited  to  leave  the  train  while  moving  by  the 
act  of  the  company's  servants  in  starting  the  train  as  soon  as  they  had  finished 
the  business  for  which  they  had  caused  him  to  enter  it,  and  upon  termination 
of  which  he  was  expected  to  leave.  It  is  not  hereby  intended  to  depart  from 
the  rule,  as  laid  down  by  this  court  in  Railroad  Co.  v.  Massengill,  15  Lea,  328, 
that,  *  where  the  party  injured  is  not  induced  or  directed  at  the  time,  by  act  or 
word  of  the  company's  agent,  to  get  off,  and  does  get  off,  he  does  so  at  his 
own  risk.'  •We  merely  iiold,  upon  the  facts  of  this  case,  that  when  the  com- 
pany has  brought  an  employee  aboard  of  a  train  to  remain  only  until  he  is 
settled  with,  and  for  no  other  purpose,  such  business  being  finished,  an  in- 
clination to  depart  is  implied,  and  the  leaving  under  the  circumstances  is  to 
be  treated  as  done  upon  the  order  of  the  company.  Such  being  the  rule,  then 
it  was  not  error  to  refuse  the  instruction  asked.'* 

Contributory  Negligence  of  Conductor  of  Train  parting  on  Down  Cradet  — 
Fellow-Servant  with  Brakemani  —  A  mixed  train  01  twenty  cars,  run  by  a  crew 
consisting  of  the  conductor,  head,  middle,  and  rear  brakemen,and  engineer  and 
fireman,  parted,  on  a  clear  ni^ht,  while  running  down  a  slight  grade.  The 
forward  part,  on  which  were  the  engineer,  fireman,  and  head  brakeman,  went 
on  some  distance  before  the  separation  was  discovered.  The  brakeman 
who,  under  the  rules,  had  control  of  the  detached  part  of  the  train,  ordered 
it  backed,  to  couple  with  the  part  left.  That  part  had  continued  down  grade 
of  its  own  momentum.  There  was  a  collision,  and  the  conductor  was  killed. 
At  the  time  of  the  accident  the  rear  and  middle  brakemen —  the  latter  by  the 
conductor's  express  orders  —  were  in  the  baggage-car  with  the  conductor. 
The  engine  gave  no  signals  as  it  came  back.  Ileld,  in  an  action  by  the 
heirs  of  the  conductor,  that  he  was  guilty  of  negligence  in  not  having  the  two 
brakemen  at  their  stations,  and  that  the  head  brakeman  was  also  guilt)-  of 
negligence  in  backing  up,  and  that  there  could  be  no  recovery,  as  the  con- 
ductor's death  had  been  caused  by  his  own  negligence  as  well  as  by  that  of 
his  fellow-servants.     Brown  v.  Central  Pac.  R.  Co.  (  Cal.),  14  Pac.  Rep.  138. 

Not  Contributory  Negligence  for  Engineer  to  run  over  Switch  at  Eighteen 
Miles  per  Hourt —  In  an  action  for  injuries  to  the  engineer  of  a  railroad  com- 
pany, caused  by  the  derailment  of  the  engine  near  a  switch,  the  accident  being 
caused  by  a  spreading  of  the  rails,  it  appeared  that  the  engineer  in  passing  the 
switch  reduced  the  speed  of  his  engine  from  twenty  to  eighteen  miles  per  hour. 
Held^  that,  in  the  absence  of  any  rule  fixing  definitely  the  speed  at  which  trains 
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could  be  run  over  switches,  the  engineer  was  not  guilty  of  contributory  negli- 
gence.    Gulf,  C.  &  S.  F.  R.  R.  Co.  V,  Pettis  (Tex.),  7  S.  W.  Rep.  93. 

Passing  over  Dangerous  Car  in  obeying  8lgnal  to  set  Brakes  will  not  defeat 
Recovery.  —  A  brakeman,  obeying  an  unusual  signal  from  engineer  to  set  the 
brakes,  necessarily  attempted  a  passage,  which  he  knew  to  be  dangerous,  over 
an  intervening  car  which  the  conductor  had  told  him  he  need  not  go  over,  and 
which  it  would  have  been  unnecessary  for  him  to  pass  over  if  the  brake  in  the 
other  car  had  been  in  working  order,  and  fell  and  was  injured.  Held,  that  his 
knowledge  of  the  danger  of  h>s  attempt  ought  not  to  defeat  his  recovery,  since 
it  was  his  duty  to  obey  orders.  Hosic  v,  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa), 
37  N.  West.  Rep.  963. 

AJthough  Step  to  Engine  Cab  is  Defective,  if  Employee  is  guilty  of  Contribu- 
tory Negligence  in  attempting  to  use  it,  he  cannot  recover. — If  the  rear  right- 
hand  step  on  the  cab  of  a  switch-engine  is  defective,  and  a  person  employed  by 
the  railroad  companyr  in  dischargmg  the  duties  of  a  helper  to  a  hostler  in 
charge  of  the  engine  attempts  to  get  upon  such  step  when  the  engine  is  in 
motion,  and  when  the  step  is  partially  obscured  by  escaping  steam  and  dust 
blown  up  thereby :  when  he  had  no  duty  to  perform  that  required  him  to  get, 
on  at  such  a  place,  and  when  the  rear  foot-board  was  a  safer  place  to  get  upon 
the  engine  in  motion ;  when  he  deliberately  chose  to  get  upon  the  side  step 
without  any  directions  so  to  do ;  when  he  had  adopted  the  plan  of  gettine  on, 
and  riding  on  the  side  ;  when  he  was  afraid  to  attempt  to  get  upon  the  front 
foot-board,  because  the  engine  was  going  too  fast,  and  in  his  attempt  to  get 
upon  the  side  step  his  foot  slipped  oft,  rested  on  the  rail,  and  one  of  the  wheels 
of  the  engine  so  mashed  and  mangled  it  as  to  compel  amputation  of  all  that 
part  of  the  foot  in  front  of  the  ankl^  joint,  —  he  cannot  recover  for  such  in- 
jury on  account  of  the  defective  condition  of  the  step.  Union  Pac.  R.  Co.  v, 
Estes,  37  Kan.  715. 

Injury  to  "  Cage-Rider"  in  unloading  Coal-Cars.  —  Plaintiff  held  Quilty  of 
Contributory  Negligence. —  In  Cowley  v,  Winifrede  R.  Co.  (W.  Va.),  5  S.  East. 
Rep.  318,  the  defendant  was  a  domestic  corporation  engaged  in  the  business 
of  transporting  coal  from  certain  mines  on  Field's  Creek,  in  Kanawha 
County,  to  the  Kanawha  River,  and  there  loading  the  same  into  barges  by 
means  of  a  turn-table,  tiple-track,  drum-house,  and  tiple,  owned  and  used  by 
the  defendant  company.  The  loaded  cars  of  the  company  were  first  run 
upon  the  turn-table,  and  then  turned  to  connect  with  the  tiple-track,  which 
by  a  down  grade  led  to  the  cage  where  the  cars  are  lowered  to  the  barges. 
The  car  usually,  upon  the  loosening  of  the  brake,  started  from  the  turn- 
table by  its  own  gravity ;  but  sometimes  force  had  to  be  applied  to  start  it, 
either  by  pushing  or  pulling  it,  and,  when  it  started  unusually  hard,  by  ap- 
plying a  crowbar  in  the  rear  behind  the  wheel ;  and  when  the  car  was  started, 
it  ran  by  its  own  gravity  to  the  cage.  It  was  the  duty  of  two  hands  called 
cage-riders  to  take  the  loaded  cars,  one  at  a  time,  from  the  turn-table  to  the 
cage.  In  taking  the  loaded  car  to  the  cage,  it  was  the  duty  of  one  of  the  cage- 
riders  to  get  upon  the  car,  loosen  the  brake,  and  act  as  brakeman  on  its  trip  to 
the  cage ;  and  it  was  the  duty  of  the  other  to  assist,  when  any  assistance  was 
necessary,  in  starting  the  car  from  the  turn-table,  and  then  proceed  to  a  rope 
which  hung  suspended  from  a  drum  overhead  about  halfway  between  the  turn- 
table and  the  cage,  and  hold  the  same  away  from  the  track  until  the  car  passed 
by,  and  then  follow  the  car  to  the  cage.  This  rope  hung  clear  of  the  floor  and 
aoout  two  feet  to  the  left  of  the  left-hand  rail  of  the  track.  There  were  holes 
in  the  floor  of  the  drum-house  between  the  rails  of  the  tiple-track;  and  on  the  out- 
side of  the  track  the  floor  was  not  laid  close  up  to  the  rails,  but  there  were 
spaces  between  the  rails  and  the  floor.  It  was  sometimes  the  custom  of  the 
cag^e-riders  who  assisted  in  starting  the  car  to  do  it  when  standing  between  the 
rails  of  the  tiple-track  in  front  of  the  car  by  pulling  the  link  or  coupling,  and 
walking  on  the  track  to  the  rope,  and  then  stepping  out  on  the  left  of  the  track 
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and  holding  the  rope  away,  and  defendant's  superintendent  had  often  seen  this 
done  without  remonstrance  or  objection ;  but  they  usually  started  the  car  from 
the  side.  The  loaded  cars  weighed  several  tons.  The  plaintiff  went  into  the 
employ  of  the  defendant  about  nine  months  before  the  injury  complained  of, 
and  continued  therein  up  to  the  time  of  the  injury.  About  the  first  half  of 
that  period  he  was  engaged  in  taking  the  empty  cars  from  the  cage  out  onto  a 
side-track,  and  for  the  remainder  of  the  time  he  was  employed  as  one  of  the 
cage-riders  and  in  unloading  the  cars  into  the  barges.  On  Aug.  14,  1883, 
while  so  employed  as  a  cage-rider,  he  was  injured  in  the  riianner  following: 
The  plaintiff  and  one  Lavender,  his  uncle,  were  the  two  cage-riders ;  that 
Lavender  took  his  place  at  the  brake  on  a  loaded  car  upon  the  turn-table,  and 
loosened  the  brake  ;  that  the  plaintiff  assisted  in  starting  the  car  by  pulling 
at  the  lower  left-hand  corner,  being  the  comer  towards  the  cage,  and  on  the 
same  side  of  the  track  on  which  the  rope  was  suspended;  that  directly 
after  the  car  was  started  from  the  turn-table  the  plaintiff  stepped  in  front 
of  it  and  between  the  rails  of  the  tipie-track,  and  proceeded  to  walk 
down  the  track  between  the  rails  towards  the  rope,  and  when  some  eight 
or  nine  feet  in  advance  of  the  car,  and  about  seventeen  feet  from  the 
turn-table,  he.  stepped  with  his  right  foot  into  a  crack  or  space  between  the 
floor  of  the  drum-house  and  the  left-hand  rail  facing  the  cage  of  the  tiple-track, 
and  on  the  inside  of  said  rail :  that  his  foot  was  wedged  in  between  said  floor 
and  rail  so  firmly  that  he  could  not  extricate  it ;  that  he  called  to  Lavender,  who 
attempted  to  apply  the  brake,  and  stop  the  car,  but  was  unable  to  do  so  until 
the  car  ran  onto  the  plaintiffs  foot ;  that  when  help  reached  him,  the  plain- 
tiff was  lying  on  the  outside  of  the  track,  his  right  foot  was  on  the  left-hand 
rail,  and  the  car  had  run  upon  his  right  heel  ;  that  he  was  taken  home,  and, 
after  suffering  great  pain  for  two  weeks,  his  leg  was  amputated  a  short  dis- 
tance below  the  knee,  —  it  having  been  ascertained  that  his  foot  was  so  badly 
crushed  that  it  did  not  have  vitality  enough  to  heal  up,  and  mortification 
would  have  resulted  if  the  amputation  had  not  been  performed ;  that  at  the 
place  where  the  plaintiff  was  injured,  the  plank  of  the  floor,  between  the  rails 
of  the  track  and  next  to  the  left-hand  rail  thereof,  was  so  laid  as  to  leave  a 
space  of  three  or  four  inches  wide  between  said  rail  and  plank  which  extended 
some  fourteen  or  sixteen  feet ;  that  the  said  plank  had  been  so  laid  before  the 
plaintiff  went  into  the  employ  of  the  defendant,  and  the  location  of  said  plank 
and  the  space  between  it  and  the  rail  had  so  continued  up  to  the  time  of  the 
injury  without  change,  but  a  few  days  after  the  injury  the  floor  at  that  place 
was  relaid  by  the  defendant  so  as  to  close  said  space  in  a  large  measure.  And 
the  plaintiff  testified  that  the  said  spaces  or  cracks  between  the  rails  were 
known  by  him  to  be  there  from  the  time  he  entered  the  service  of  defendant 
up  to  the  time  of  his  injury.  It  was  proved  that  with  eood  brakes,  dry  track, 
and  brake-tender  all  ready  to  apply  the  brake,  with  the  brake-chain  taught,  the 
car  on  said  track  could  be  stopped  in  five  or  six  feet ;  but  that  at  the  time 
the  plaintiff  was  injured,  Lavender,  the  other  cage-rider,  who  was  at  the  brake, 
did  not  have  the  brake-chain  taught ;  that  the  same  was  loose,  just  as  it  had 
been  unwound  to  allow  the  car  to  run  off  the  turn-table,  and  when  that  was 
the  case  it  would  take  longer  to  stop  the  car;  that  the  brake  on  the  car  which 
injured  the  plaintiff  was  all  right  when  the  car  was  run  on  the  turn-table,  just 
before  starting  down  to  the  cage.  Also,  that  the  plaintiff  was  seventeen  years 
of  age  when  he  was  injured,  and  that  his  father  and  next  friend  in  this  action 
worked  for  defendant  about  said  drum-house  during  the  whole  time  the  plain- 
tiff was  in  the  employment  of  the  defendant.  All  these  facts  were  proved  oa 
behalf  of  the  plaintiff.  The  following  facts,  none  of  which  are  in  conflict  with 
any  of  the  plaintiff's  evidence,  were  proved  by  the  defendant :  It  was  not 
necessary  for  the  plaintiff,  in  the  discharge  of  his  duties,  to  get  in  front  of  the 
loaded  car  or  between  the  rails  of  the  track ;  that  it  was  the  safe  and  prudent 
way  to  assist  in  starting  the  car  by  pushing  in  the  rear  or  at  the  side  of  the 


MASTER   AND   SERVANT RISKS  OF   EMPLOYMENT.         369 

car,  and  then  proceed  to  the  rope  by  walking  down  on  the  left-hand  side  of  the 
track  and  on  the  outside  of  it ;  that  when  the  cage-driver  thus  assisted  in  start- 
ing the  car,  the  most  direct  way  to  the  rope  was  down  the  left-hand  side  of  the 
track ;  that  there  was  a  safe  and  good  walk  from  the  outer  table  to  the  rope  on 
the  left-hand  side  of  the  track,  and  outside  of  the  same ;  that  the  floor  of  the 
drum-house  where  the  plaintiff  was  injured,  and  during  the  time  of  his  employ- 
ment, was  safe  and  substantial,  and  in  as  good  condition  as  floors  of  drum- 
houses  or  tiples  of  co^  operators  on  the  I^nawha  generally,  and  that  it  was 
necessary  to  leave  a  space  between  the  floor  and  the  rails  of  the  track,  so  that 
dirt  and  ddbris  upon  the  floor  would  not  obstruct  the  wheels  of  the  car ;  that 
the  outer  edge  of  the  flange  of  the  car-wheel  ran  only  about  one-fourth  of  an 
inch  above  the  floor,  and  if  the  floor  were  tight  immediately  under  the  flange, 
the  car  would  be  constantly  obstructed  b^  lumps  of  coal,  dirt,  etc.,  upon  Sie 
floor.     The  aforegoing  were  all  the  material  facts  proved  by  the  evidence. 

The  court  referred  to  the  case  of  Riley  v.  Railway  Co.,  27  W.  Va.  145,  and 
said,  "  This  decision,  it  seems  to  me,  is  conclusive  ot  the  case  before  us.  The 
facts  in  this  case  are  much  stronger  against  the  plaintiff  than  thev  were  in  that 
case.  There  the  plaintiff  was  not  engaged  in  his  ordinary  duties,  but  in 
an  emergency  was  acting  temporarily  as  brakeman,  and  could  not  be  supposed 
to  be  as  well  informed  as  to  the  dangers  of  that  service  as  if  it  had  been  his 
ordinary  work.  Here  the  plaintiff  had  been  engaged  as  cage-driver  for  over 
four  months,  and  testifies  that  he  knew  all  about  its  dangers.  There  was  a 
good  and  safe  way  along  the  side  of  the  double  track  for  him  to  pass  from  the 
turn-table  to  the  rope,  and  that  was  his  most  direct  way  to  the  rope.  But 
instead  of  taking  this  route,  and  passing  along  the  outside  of  the  track 
and  away  from  all  danger,  he,  knowing  the  uns^e  condition  of  the  floor  be- 
tween the  rails  of  the  track,  chose  to  go  out  of  his  way  in  order  to  get  in  front 
of  the  car  and  pass  along  the  track  between  the  rails  to  the  rope.  There  was 
not  a  particle  of  evidence,  then,  tending  to  show  that  there  was  any  emergency 
or  necessity  for  him  to  do  this.  In  doing  so  he  was  guilty  of  gross  negligence, 
and  this  negligence  was  the  direct  cause  of  his  injury.  There  was  no  evidence 
to  show  that  the  company  was  guilty  of  any  default  either  in  the  construction 
of  its  drum-house  or  railroad  track.  The  opening  between  the  floor  and  the 
rail,  in  which  the  foot  of  the  plaintiff  was  caught,  seems  to  have  been  necessary 
to  prevent  the  obstruction  of  the  track  by  the  accumulation  of  coal,  dirt,  etc 
But,  be  this  as  it  may,  the  duties  of  the  plaintiff  did  not  require  him  to  pass 
over  this  space.  If  he  had  used  the  least  care,  or  if  he  had  not  acted  most 
recklessly,  the  defects  in  the  drum-house  floor,  if  there  were  any,  could  not 
have  been  the  cause  of  his  injury.  It  is  not  claimed  that  there  was  any  fault 
or  defect  in  the  car  or  the  brake,  or  the  efficiency  of  Lavender,  the  other  cage- 
rider.  If  it  be  true  that  Lavender  was  negligent  in  not  having  his  brake- 
chain  wound  up  taught,  so  that  he  niight  stop  the  car  in  the  least  possible  time, 
this  was  the  negligence  of  the  plaintiff's  co-servant,  and  for  which  the  defend- 
ant is  not  responsible.  The  plaintiff  and  Lavender  were  in  precisely  the  same 
grade  of  employment,  and  were  co-servants  in  the  most  restricted  sense  of 
that  term.  Wood,  Mast.  &  Serv.  sect.  435 ;  Madden  v.  Railway  Co.,  28  W.  Va. 
610.  This  case  is  in  some  respects  very  much  like  the  case  of  Downey  v. 
Railway  Co.,  28  W.  Va.  732,  in  which  we  held  as  a  question  of  law  the  plaintiff 
was  guiltv  of  contributory  negligence.  For  the  reasons  before  stated  I  am 
clearly  01  opinion,  that,  according  to  the  facts  proved,  the  plaintiff  here  was 
guilty  of  contributory  negligence,  and  that  the  verdict  of  the  jury  was  not 
warranted  by  the  evidence." 

Whether  Injury  was  caused  by  Negligence  of  Train  Despatoher  or  Con- 
ductor.—Conductor's  Disregard  of  Signals.  —  In  an  action  brought  by  an 
injured  employee  of  a  railroad  company  to  recover  for  personal  injuries  caused 
by  a  collision  between  two  trains  upon  a  railroad  in  Alissouri,  where  the  rule 
ot  the  common  law  as  to  the  relation  of  master  and  servant  is  in  force,  the 
33  A.  &  E.  R.  Cas.  —  24. 
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issue  was  whether  the  collision  occurred  by  the  nejg;ltgence  of  the  train 
despatcher,  or  the  conductor;  who  was  a  fellow-servant  of  the  injured  employee. 
Upon  the  trial  there  was  evidence  tending  to  show  negligence  on  the  part  of 
the  conductor  in  disregarding  signals  carried  by  the  train  be  was  to  meet, 
and  that  his  train  collided  with  the  second  section  of  another  train  on  account 
of  his  misunderstanding  the  words  of  the  conductor,  as  his  train  was  passing. 
J/^idy  that  the  railroad  company  was  entitled  to  an  instruction  to  the  jury  that 
the  conductor  had  no  right  to  disregard  his  orders  and  the  directions  conveyed 
to  him  by  the  signals,  on  account  of  the  information  he  supposed  he  was 
receiving  from  the  conductor  of  the  meeting  train.  Hannibal  &  St  Jo.  R.  Co. 
V.  Kanaley  (Kan.),  17  Pac.  Rep.  324. 


Louisville,  New  Albany,  &  Chicago  R.  Ca 

V. 

Wright. 

(Indiana  Supreme  Court,  March  23,  1888.) 

Injury  to  Brakeman  caused  by  Low  Bridge.  —  Assumption  of  Risk.  —  A 
brakeman  who,  on  a  dark  night,  is  knocked  oS  the  top  of  a  car,  while  in  the 
discharge  of  his  duties,  by  a  low  overhead  bridge  of  which  he  had  neither 
knowledge  nor  notice  of  its  dangerous  character,  is  entitled  to  recover  against 
the  railroad  company  for  the  injuries  he  received ;  such  injury  not  being  one 
of  the  risks  assumed  by  him  when  he  entered  its  employment. 

8ame.  —  Evidence  as  to  Construction  of  Bridges  on  other  Roads.  —  In  an 
action  by  a  brakeman  for  injuries  received  from  being  struck  by  a  low  over- 
head bridge,  it  is  not  erroneous  to  exclude  evidence  that  there  are  bridges  on 
all  other  railroads  in  the  United  States  too  low  for  brakemen  standing  upon 
the  top  of  ordinary  box  cars  to  pass  under  in  safety. 

Same.  —  Evidence  as  to  other  Injuries  caused  by  same  Bridge. —  In  such 
an  action  it  is  not  erroneous  to  permit  a  witness  to  state,  that,  prior  to  the 
plaintiff's  injury,  three  persons  were  there  injured  in  the  same  manner;  such 
evidence  tending  to  show  notice  to  the  company  of  the  dangerous  condition 
of  the  bridge. 

Letter  proposing  a  Compromise  not  Admissible  in  Evidence.  —  A  portion 
of  a  letter  written  by  the  injured  servant  before  commencing  action  against  a 
railroad  company  to  an  officer  of  such  company,  containing  an  offer  to  com- 
promise, but  which  contained  no  statement  which  could  be  separated  from  the 
offer  to  compromise,  and  still  convey  the  idea  which  was  in  the  writer's  mind, 
was  correctly  excluded  when  offered  in  evidence. 

Personal  Injury. —  Evidence.  —  Opinion  of  Physician.  —  A  doctor  having 
been  at  the  time  of  the  trial  a  practising  physician  and  surgeon  for  more  than 
two  years,  but  who  had  not  attended  plaintiff  continuously  up  to  the  time  of 
trial,  is  competent  to  give  evidence  as  to  the  probable  result  of  his  injuries. 

Appeal  from  Circuit  Court,  Jasper  County  ;  Peter  H,  Ward, 
Judge. 

Action  by  Warren  Wright,  plaintiff  and  appellee,  to  recover 
damages  tor  personal  injuries  against  the  Louisville,  New  Albany, 
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-&  Chicago  Railway  Company.  Verdict  for  plaintiff;  damages, 
$10,000.     Defendant  appealed. 

W,  P.  AdkinsoHy  J.  P,  Wright^  and  E,  P,  Hammoftd  for 
appellee. 

W.  F.  Siillwellf  George  W.  Friedley^  and  George  W.  Easley 
for  appellant. 

ZoLLARS,  J.  —  It  is  charged  in  the  complaint,  that  near  Put- 
namville  the  track  of  the  railroad  is  laid  in  a  deep  cut,  over 
which  is  a  bridge  upon  a  public  highway ;  that  the 
railroad  company  negligently  constructed,  and   has  *^ 

negligently  maintained,  the  bridge  so  low  as  not  to  afford 
sufficient  space  to  allow  brakemen  walking  or  standing  upon 
freight  cars,  in  the  discharge  of  their  duty  in  the  management 
of  trains,  to  pass  under  it  with  safety ;  that  the  railway  com- 
pany could  and  should  have  so  constructed  the  bridge  that 
brakemen  could  thus  pass  under  it  in  safety;  that  it  had  full 
knowledge  that  the  bridge  was  dangerous  to  its  brakemen 
operating  its  trains ;  that  it  negligently  failed  to  place  upon 
or  about  the  bridge  lights  or  other  danger  signals  in  common 
use  with  well-managed  railways  to  warn  brakemen  of  the  dan- 
ger. It  is  further  alleged  that  on,  and  for  a  short  time  prior 
to,  Jan.  13,  1882,  appellee  was  engaged  in  the  service  of  the 
railway  company  as  a  brakeman  upon  a  freight-train  which 
passed  back  and  forth  over  the  road,  under  the  bridge,  and 
that,  with  full  knowledge  of  the  dangerous  condition  of  the 
bridge,  the  railway  company  negligently  failed  to  notify  him 
of  the  danger.  That  when  the  train  upon  which  he  was  en- 
gaged as  a  brakeman  was  approaching  the  bridge,  at  about 
three  o'clock  a.m.  of  Jan.  13,  1882,  and  when  the  rain  was 
falling,  and  a  heavy  fog  and  intense  darkness  covered  every 
thing  so  that  appellee'  could  not  see  or  determine  what  point  the 
train  was  passing  or  approaching,  and  being  unacquainted  with 
that  part  of  the  railway,  and  not  knowing  that  the  train  was 
approaching  a  dangerous  bridge,  appellee  obeyed  a  call  to  brakes 
made  by  the  engineer  in  charge  of  the  engine,  and  went  upon 
the  top  of  the  cars  to  set  the  brakes,  as  it  was  his  duty  to  do  as 
such  brakeman,  and  that  while  setting  the  brakes  the  train  passed 
under  the  bridge,  which,  without  any  fault  or  negligence  on  his 
part,  was  brought  in  contact  with  the  back  part  of  his  head  with 
.such  force  as  to  fracture  his  skull,  thereby  rendering  him  uncon- 
scious for  weeks ;  causing  him  great  suffering,  both  physical  and 
mental,  so  as  to  impair  his  mind ;  causing  paralysis  of  his  right 
side,  and  thus  rendering  him  a  cripple  for  life ;  so  that  he  is,  and 
will  continue  to  be,  unable  to  make  a  living  by  manual  or  mental 
labor.     The  complaint  closes  with  a  general  charge  that  all  of 
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the  injuries  were  the  result  of  negligence  on  the  part  of  the  rail- 
way company,  and  without  negligence  on  the  part  of  appellee. 

A  motion  was  made  below  for  an  ©rder  upon  appellee  to  make 
the  complaint  more  specific.  The  motion  was  overruled.  We 
have  considered  the  arguments  of  counsel  in  support  of  the 
motion,  but  do  not  think  that  the  matter  is  of  sufficient  impor- 
tance to  require  more  than  a  statement,  that,  whether  the  ruling 
of  the  court  below  was  right  or  wrong,  no  substantial  injury 
could  result  to  appellant.  t 

The  court  below  overrulecj  a  demurrer  to  the  complaint,  and 
also  a  motion  by  appellant  for  judgment  in  its  favor  upon  the 
answers  of  the  jury  to  the  interrogatories  submitted  by  its  counsel. 
Those  rulings  are  assigned  as  errors.  They  may  be  considered 
together.  The  substance  of  the  answers  of  the  jury  to  the  inter- 
rogatories, so  far  as  material,  are  as  follows  :  At  the  time  of  the 
injury  to  appellee  the  railway  company  was  maintaining,  and  for 
seven  years  prior  thereto  had  maintained,  an  overhead  bridge 
upon  a  highway  crossing  its  track  a  short  distance  south  of  the 
town  of  Putnamville.  The  distance  from  the  top  of  the  rails 
upon  the  track  to  the  bridge  above  was  and  is  15  feet  and  9* 
inches.  The  box  freight-cars  used  by  appellant  were  11  feet 
high.  Neither  appellee  nor  any  other  full-grown  man  could 
walk  or  stand  erect  upon  the  top  of  such  box  cars  passing  upon 
the  track  under  the  bridge  without  coming  in  contact  with  it. 
The  only  way  in  which  appellee  could  have  passed  under  the 
bridge  in  safety,  when  upon  the  top  of  such  box  cars,  was  to 
sit  down  or  stoop  very  low.  He  could  neither  sit  down  nor 
stoop  low  enough  to  escape  danger  and  at  the  same  time 
apply  the  brakes.  The  railway  company  neither  erected  nor 
maintained  any  danger  signals  to  warn  brakemen  of  the  approach 
to  or  nearness  of  the  bridge.-  By  reason  of  the  lowness  of  the 
bridge  and  the  lack  of  danger  signals,  the  service  of  a  brakeman 
upon  appellant's  freight-trains  over  that  part  of  its  road  was  a 
hazardous  and  dangerous  service;  and  that  fact,  and  all  other 
facts  in  relation  to  the  bridge,  were  known  to  the  railway  com- 
pany before  and  at  the  time  it  employed  appellee  as  a  brakeman, 
and  at  the  time  he  was  injured.  Previous  to  his  employment 
upon  appellant's  road,  appellee  had  had  about  one  month's  experi- 
ence as  a  brakeman  upon  the  Ohio  &  Mississippi  Railroad.  He 
was  first  employed  by  appellant  on  the  fifth  day  of  October,  1881,  as 
a  brakeman  upon  a  freight-train,  his  run  being  from  New  Albany 
to  Greencastle,  and  continued  in  the  service  until  the  fourth  day 
of  November,  1881.  That  run  carried  him  under  the  bridge  in 
question.  During  that  employment  he  passed  with  his  train 
under  the  bridge  from  eight  to  ten  times  in  the  daytime,  anci 
the  same  number  of  times  in  the  night.     Subsequently,  and  on 
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the  eleventh  or  twelfth  day  of  January,  1882,  appellee  was  again 
employed  by  the  railway  company  as  a  head  brakeman  to  assist 
in  operating  freight-trams ;  his  run,  as  before,  being  from  New 
Albany  to  Greencastle,  and  under  the  low  bridge.  From  his  first 
employment  up  to  the  time  of  his  injury  he  had  passed  under  the 
bridge  from  seventeen  to  twenty  times,  one-half  of  the  number 
being  in  the  night-time.  At  no  time  previous  to  his  injury  did 
he  know  that  the  bridge  was  too  low  to  allow  him  to  pass  under 
it  with  safety  when  standing  or  walking  upon  the  box  cars  in 
attending  to  the  brakes.  He  had  no  knowledge  that  the  service 
was  a  hazardous  one  by  reason  of  the  low  bridge,  and  was  not 
notified  of  that  fact,  nor  of  any  fact  as  connected  with  the 
bridge,  either  by  the  railroad  company  or  any  other  person. 
The  jury  further  answered,  that  prior  to  his  injury  appellee  did 
not  have  an  opportunity  to  know  that  the  bridge  was  too  low  to 
allow  him  to  pas«  under  it  with  safety  when  standing  or  walking 
upon  the  top  of  freight-cars.  They  also  answered,  that  he  made 
no  effort  to  ascertain  the  height  of  the  bridge,  or  whether  or 
not  he  could  with  safety  pass  under  it  when  upon  the  top  of  box 
<:ars  attending  to  the  brakes.  They  further  answered,  that  the 
danger  of  brakemen  being  struck  by  the  bridge  was  an  open  and 
obvious  one  in  the  daytime,  but  not  at  night.  They  still  further 
answered,  that  during  the  time  appellee  was  in  the  employ  of  the 
railway  company  he  could  not,  by  an  ordinarily  careful  use  of 
the  opportunities  afforded  him,  have  discovered  that  the  bridge 
was  so  low  as  to  be  dangerous.  On  the  morning  of  the  thirteenth 
day  of  January,  1882,  when  it  was  yet  dark,  appellee  started  with 
his  train,  south  from  the*  Greencastle  junction,  towards  New 
Albany.  He  knew  that  the  first  station  south  was  Putnam- 
ville,  and  that  the  bridge  in  question  was  near  to  and  south  of 
the  station  ;  but  he  did  not  know  of  the  danger.  When  within 
about  one-third  of  a  mile  of  Putnamville,  the  engineer,  by  the  use  of 
the  steam-whistle,  called  for  the  setting  of  brakes.  In  obedience 
to  that  call,  appellee  went  upon  the  top  of  the  cars,  and  moved 
from  the  front  towards  the  rear  end  of  the  train  until  he  reached 
the  brake.  The  train  was  moving  over  a  down  grade,  and  did 
not  stop  at  Putnamville,  but  passed  through  and  under  the  bridge, 
some  1,500  feet  south  ;  the  engineer  not  having  shut  off  the  steam 
soon  enough  to  stop  the  train  at  the  station.  As  the  train  passed 
under  the  bridge,  appellee  being  at  the  brake  in  a  stooping  pos- 
ture, and  his  face  towards  the  rear  of  the  train,  the  bridge  struck 
him  upon  the  back  of  the  head,  about  one  and  one-half  inches 
from  the  top.  When  called  upon  the  top  of  the  cars,  appellee, 
because  of  the  darkness,  did  not  know  what  portion  of  the  road 
the  train  was  passing  over.  When  the  train  was  passing  through 
Putnamville  he  was  not  aware  of  the  fact,  and  when  injured  did 
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not  know  that  the  train  was  near  the  bridge.  After  going  upon 
the  top  of  the  cars  he  did  not  look  in  the  direction  in  which  the 
train  was  moving,  and  could  not  have  seen  the  bridge  had  he 
looked,  because  of  the  darkness.  Appellee  could  not,  by  the  use 
of  ordinary  care  and  diligence,  have  avoided  the  injury.  In 
support  of  the  motion  for  judgment  in  favor  of  the  railway  com- 
pany upon  the  above  answers  to  the  interrogatories,  its  counsel 
argue,  that,  upon  the  facts  disclosed,  it  must  be  presumed^nd 
concluded  as  a  matter  of  law  that  appellee  contracted  with  the 
company  with  reference  to. the  hazardous  nature  of  the  service, 
and  that  therefore  he  cannot  recover.  The  objections  urged  to 
the  complaint,  as  we  gather  from  the  argument,  are  :  Firsts  that 
no  facts  are  alleged  showing  that  the  railway  company  was  under 
a  duty  to  erect  or  maintain  any  other  or  different  bridge  from 
that  in  question ;  second,  that  no  » facts  are  averred  showing 
that  it  was  the  duty  of  the  railway  company  to  have  warned 
appellee  of  the  danger,  because  the  danger  was,  in  its  nature, 
open  and  obvious ;  third,  that  it  is  not  shown  by  the  averments 
of  the  complaint  that  appellee's  ignorance  of  the  lowness  of  the 
bridge  was  not  the  result  of  want  of  ordinary  care  on  his  part  ; 
fourtky  that  no  facts  are  averred  showing  that  the  bridge  was  not 
built  in  the  usual  and  ordinary  way,  and  of  the  usual,  ordinary 
height ;  and,  fifth,  that  it  is  not  averred  that  appellee  did  not 
know  that  the  bridge  was  dangerous  by  reason  of  being  too  low 
for  a  brakeman  to  pass  safely  under  it,  when  standing  or  walking 
upon  the  top  of  box  cars. 

We  think  that  the  complaint  sufficiently  shows  that  appellee 
had  no  knowledge  of  the  dangerous  condition  of  the  bridge.     We 

think,  too,  that  the  complaint  sufficiently  shows  that 
!"'*rL!l^"       appellee's  ignorance  of  the  condition  of  the  bridge 

low  bridge.  ^        *  ^.u  ^  i4.ru-  i-  t^u  • 

HesUgevceof  was  not  the  result  of  his  own  negligence.  There  is 
compftny.  also  a  broad  averment  in  the  complaint  that  appellee 

BnpioyMdid  received  the  injury  without  any  negligence  on  his 
"j,^,   *"*        part.     See  Town  of   Rushville  v,  Adams,  107  Ind. 

475,  and  cases  there  cited.  He  was  required  to 
observe  ordinary  care  for  his  own  safety  ;  but  he  was  not  required 
to  go  over  the  road  upon  a  tour  of  inspection,  looking  for  defec- 
tive bridges  and  faulty  track,  before  engaging  in^  the  service.  Be- 
cause of  its  duty  to  him,  appellee  had  the  right  to  assume  that 
the  railway  company  had  constructed  and  maintained  its  roadway 
and  bridges  in  such  a  manner  and  condition,  that,  as  a  brakeman 
upon  its  trains,  he  could  perform  his  duties  with  reasonable 
safety,  and  that,  if  there  was  any  such  danger  to  be  encountered 
in  the  service  as  the  low  bridge,  he  would  be  warned  of  it.  In 
the  case  of  Boyce  v,  Fitzpatrick,  80  Ind.  526-529,  commenting 
upon  cases  cited,  it  was  said,  '*  These  cases  show  that  while  a 
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servant  assumes  the  risk,  more  or  less  hazardous,  of  the  service 
in  which  he  engages,  he  has  a  right  to  assume  that  all  reasonable 
attention  will  be  given  by  his  employer  to  his  safety,  and  that  he 
shall  not  be  carelessly  and  needlessly  exposed  to  risks  which 
might  be  avoided  by  ordinary  care  and  precaution  on  the  part  of 
his  employer."  See  also  Rogers  v.  Overton,  ^7  Ind.  410,  413. 
In  the  recent  case  of  Railway  Co.  v,  Adams,  105  Ind.  151,  161, 
s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  408,  this  court  said,  that  as  a 
gffieral  rule,  in  the  contract  of  hiring,  there  is  an  implied  under- 
taking upon  the  part  of  the  master  that  he  will  use  all  reasonable 
care  to  furnish  safe  premises,  machinery,  and  appliances  for  the 
conducting  of  the  business  safely.  In  the  recent  case  of  Railroad 
Co.  y.  Rowan,  104  Ind.  ^Sy  93,  s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  390, 
in  speaking  of  low  bridges  in  a  case  in  all  essentials  like  that  be- 
fore us,  and  after  citing  the  cases  pro  and  couy  it  was  said,  "  It 
seems  to  us  that  a  railroad  company  is,  and  ought  to  be,  required 
to  construct  and  maintain  its  roadway  and  appendages  and  its 
overhead  structures  in  such  a  manner  and  condition  that  its  em- 
ployee or  servant  can  do  and  perform  all  the  labors  and  duties 
required  of  him  with  reasonable  safety."  See  the  cases  there 
cited.  See  also  Car  Co.  v.  Parker,  100  Ind.  181  ;  Umback  v. 
Railway  Co.,  ^i  Ind.  191 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  98; 
Railway  Co.  v.  Orr,  84  Ind.  50 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  94 ; 
Engine  Works  v.  Randall,  100  Ind.  293.  In  the  case  of  Rail- 
way Co.  V.  Love,  ID  Ind.  554,  in  speaking  of  the  duty  of  the 
master  to  furnish  a  safe  roadway,  and  to  inform  the  servant  of 
unusual  dangers,  it  was  said,  "  If  a  defect  existed  in  the  road  which 
was  known  to  the  company,  but  which  it  was  impossible  for  them 
to  immediately  remove  or  remedy,  and  in  consequence  thereof  the 
road  was  unsafe  but  not  impassable,  and  yet  they  should  place  an 
employee  upon  the  road,  and  suffer  him,  in  ignorance  of  said 
defect,  to  attempt  to  operate  it,  and  injury  should  thereby  result 
to  him,  certainly  there  would  be  a  liability."  See  also  Thayer 
V,  Railway  Co.,  22  Ind.  26.  In  the  case  of  Baxter  v,  Roberts, 
44  Cal.  188,  13  Amer.  Rep.  160,  it  was  said,  "  That  one  contract- 
ing to  perform  labor  or  render  service  thereby  takes  upon  him- 
self such  risks,  and  only  such,  as  are  necessarily,  and  usually 
incident  to  the  employment,  is  well  settled.  Nor  is  there  any 
doubt  that  if  the  employer  have  knowledge  or  information  show- 
ing that  the  particular  employment  is,  from  extraneous  causes 
known  to  him,  hazardous  or  dangerous  to  a  degree  beyond  that 
which  it  fairly  imparts,  or  is  understood  by  the  employee  to  be, 
he  is  bound  to  inform  the  latter  of  the  fact,  or  put  hini  in  pos- 
session of  such  information.  These  general  principles  of  law  are 
elementary,  and  firmly  settled,"  etc.  The  facts  in  the  case  of 
Railway  Co.  v.  Welch,  52  111.  183,  in  brief,  were  these :  The  rail- 
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road  track  at  Mendota  was  about  eighteen  inches  from  the  edge 
of  an  awning  which  projected  from  the  station-house ;  so  that, 
when  a  freight-car  stood  upon  the  track,  the  inside  edge  of  the 
car  was  about  even  with  the  outer  edge  of  the  awning.  The 
awning  was  about  eighteen  inches  higher  than  the  car.  There 
being  a  signal  for  brakes,  the  plaintiff  in  the  case,  a  brakeman, 
ran  upon  the  ladder  on  the  side  of  a  car,  and,  before  reaching  the 
roof,  was  struck  by  the  awning,  and  injured.  It  was  insisted,  in 
behalf  of  the  railway  company,  that  there  could  be  no  recovery, 
for  the  reason  that  the  brakeman  had  assumed  the  risks  incident 
to  the  service,  and  had  an  opportunity  to  know  of  the  danger 
from  the  awning.  In  answer  to  that  contention,  the  court  said, 
"There  are  many  freight  depots  and  station-houses  upon  the 
line  of  the  Central  Railway ;  and  it  would  be  preposterous  in  us 
to  say,  or  ask  a  jury  to  say,  that  a  brakeman  engaging  in  the  ser- 
vice of  the  company  must  be  held  to  know  whether  or  not  there 
may  be  one  among  them  whose  roof  or  awning  so  projects  over 
the  line  of  road  that  a  brakeman  on  a  freight-train,  in  the  per- 
formance of  his  duties,  would  be  liable  to  be  swept  from  the 
train  by  a  collision  with  it.  We  held  in  Railway  Co.  v.  Sweet,  45 
111.  201,  that  the  corporation  is  bound,  to  furnish  to  its  servants 
safe  materials  and  structures,  and  must,  in  the  first  instance, 
properly  construct  its  road,  with  all  its  necessary  appurtenances. 
This,  of  course,  includes  the  obligation  to  keep  in  proper  repair. 
When  the  appellee  entered  the  service  of  this  company,  he  had 
a  right  to  presume  that  it  had,  in  these  respects,  discharged  its 
obligations.  The  ordinary  perils  of  railroad  life  he  of  course 
assumed,  and  also  any  special  dangers  arising  from  the  peculiar 
condition  of  the  road,  so  far  as  he  knew  of  their  existence.  .  .  . 
But  it  would  have  been  morally  impossible  for  him  to  have  ascer- 
tained the  existence  of  all  such  special  perils  as  this  which  caused 
the  injury;  and  there  is  no  reason  for  supposing  that  he  had 
acquired  such  knowledge  before  the  accident,  as  he  had  been  but 
two  months  upon  the  road,  and  had  always  passed  the  station 
where  he  was  injured  in  the  night,  except  upon  two  trips. 
Moreover,  it  is  to  be  remarked  that  the  danger  was  of  such  a 
character  that  it  might  well  escape  the  observation  of  a  person 
who  had  been  even  for  a  longer  time  upon  the  road."  In  Mr. 
Wood's  work  on  Railway  Law,  vol.  3,  at  pp.  1480,  1481,  in  speak- 
ing of  low  bridges  and  the  cases  in  which  it  was  held  that  the 
railway  company  was  not  liable,  says  "that  the  doctrine  of  those 
cases  proceeds  upon  the  ground  that  the  servant  knew  of  the 
hazard,  and  therefore  assumed  the  risk  incident  to  it,  and  that 
the  master  will  be  liable  where  the  circumstances  are  such 
that  the  servant  cannot  be  charged  with  such  knowledge."  As 
it  is  the  duty  of  the  master  to  inform  his  servant  of  increased 
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<langer  and  hazard  created  by  him  in  the  change  of  machinery 
or  premises,  unless  the  servant  has  notice,  or  the  change  and 
increased  danger  are  so  apparent  that  he  ought  to  take  notice, 
so,  where  there  are  dangers  and  hazards  known  to  the  master,  or 
of  which  he  ought  to  have  knowledge  by  the  use  of  ordinary 
care,  and  which  are  not  ordinarily  and  usually  incident  to  the 
business,  he  should  inform  the  servant  of  such  danger  when 
hiring  him,  unless  the  danger  is  so  apparent  that  the  servant  will 
be  bound  to  take  notice  of  it.  Hawkins  v.  Johnson,  105  Ind.  29, 
35  ;  Railway  Co.  v.  Adams,  105  Ind.  151,  165  ;  s.  c,  23  Am.  & 
Eng.  R.  R.  Cas.  408 ;  Bradbury  v.  Goodwin,  108  Ind.  286. 

A  person  contracting  to  work  upon  a  railway  as  a  brakeman 
assumes  the  risks  ordinarily  and  properly  incident  to  such  ser- 
vice; but  he  does  not,  by  such  hiring,  assume  the  risk  of  unusual 
dangers  of  which  he  has  no  knowledge,. or  of  which  he  is  not 
bound  to  take  notice.  It  cannot  be  said  here,  that,  by  the  con- 
tract of  hiring,  appellee  assumed  the  risk  of  injury  from  the 
bridge  by  which  he  was  injured.  Clearly,  it  ought  not  to  be  said 
that  the  railway  company  was  under  no  duty  to  build  and  main- 
tain the  bridge  iii  a  different  manner  and  condition  from  what  it 
did.  It  is  charged  in  the  complaint,  and  shown  by  the  answers 
of  the  jury  to  the  interrogatories,  that  the  railway  company  was 
guilty  of  negligence,  both  in  the  building  and  maintenance  of  ;he 
bridge.  It  is  charged  in  the  complaint,  that  it  was  so  low  that  a 
brakeman,  in  the  discharge  of  his  duty  in  setting  brakes,  could 
not,  without  injury,  walk  or  stand  upon  the  top  of  the  cars.  It 
is  shown  by  the  answers  of  the  jury  to  the  interrogatories,  that 
from  the  top  of  the  rails  to  the  bridge  was  fifteen  feet  and  nine 
inches,  and  that  the  box  cars  were  eleven  feet  high,  thus  leaving 
a  space  of  four  feet  and  nine  inches  only  between  the  top  of  the 
cars  and  the  bridge.  To  say  that  a  railway  company  had  per- 
formed its  whole  duty  when  it  erects  and  maintains  such  a  bridge 
is,  in  effect,  to  say  that  it  may  abandon  all  reasonable  care  for 
the  safety  of  its  brakemen  upon  its  trains.  At  best,  that  service 
is  hazardous  enough.  Surely  the  railway  companies  should  not 
increase  the  danger  by  the  erection  and  maintenance  of  such 
low  bridges.  All  reasonable  precautions  ought  to  be  taken  to 
•decrease  the  danger  as  much  as  possible.  There  can  be  no 
sufficient  reason  for  a  holding,  that,  while  the  railway  company 
must  exercise  reasonable  care  to  provide  a  safe  roadway  and 
bridges  below,  it  may  abandon,  to  a  large  extent,  all  care  as  to 
bridges  above.  Called,  as  they  often  are,  to  their  brakes  upon 
the  top  of  the  train  in  rainy  and  dark  nights,  when  they  have  no 
means  of  determining  exactly  the  portion  of  the  road  over  which 
the  train  is  passing,  it  might  be  expected  that  the  brakemen  will 
be  injured  by  collisions  with  bridges  such  as  that  described  in 
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the  complaint  and  the  answers  of  the  jury  to  the  interrogatories. 
Assuming  that  railway  companies  perform  the  duties  which  they 
owe  to  their  employees,  it  dannot  be  conceded  that  the  bridge  in 
question  was  built  of  the  usual  and  ordinary  height.  There  is 
nothing  in  the  complaint,  or  the  answers  of  the  jury  to  the  inter- 
rogatories, showing,  or  tending  to  show,  that  it  is  a  usual  or 
customary  thing  for  railway  companies  to  build  and  maintain 
overhea'd  bridges  so  low  as  that  which  caused  the  injury  to 
appellee.  It  is  shown  that  appellee  had  no  knowledge  of  the 
condition  of  the  bridge,  and  that  his  want  of  knowledge  was  not 
the  result  of  negligence  on  his  part.  Because  of  his  want  of 
knowledge,  and  the  increased  and  unusual  hazard  caused  by  the 
lowness  of  the  bridge,  it  cannot  be  said  that  appellee  voluntarily 
assumed  the  risk  of  injury  therefrom.  Both  the  demurrer  to  the 
complaint,  and  the  motion  for  judgment  in  favor  of  appellant 
upon  the  interrogatories,  were  properly  overruled. 

In  answer  to  their  contention  that  the  bill  of  exceptions  is  not 
in  the  record  because  the  rendition  of  the  judgment  and  the 
approval  of  an  appeal  bond  intervened  between  the  overruling  of 
the  motion  for  a  new  trial  and  the  giving  of  time  within  which 
to  file  a  bill  of  exceptions,  we  refer  appellee's  counsel  to  the 
recent  case  of  Kopclkc  v.  Kopelke,  112  Ind.  435. 

Appellant's  counsel  offered  to  prove  that  there  are  bridges  on 
all  railways  in  the  United  States  too  low  for  brakemen,  standing 
EridenceMto  °^  walking  upon  the  top  of  ordinary  box  cars,  to  pass 
low  bridges  on  Under  with  safety.  The  court  below  did  not  err 
another  rail*  in  excluding  the  evidence.  As  we  have  seen,  a  rail- 
^•y»-  way  company  falls  short  of  its  duty  if  it  constructs 

overhead  bridges  so  low  as  to  be  dangerous  to  its  brakemen  in 
the  discharge  of  their  duties.  If  such  bridges  are  constructed, 
it  is  the  duty  of  the  company  to  notify  its  brakemen  of  the  dan- 
ger, unless  they  already  have  knowledge,  or  the  circumstances 
are  such  that  they  are  bound  to  take  notice.  That  other  com- 
panies may  have  neglected  their  duty,  and  built  and  maintained 
low  and  dangerous  bridges,  cannot  exonerate,  or  tend  to  exoner- 
ate, appellant  for  liability.  There  may  be  some  such  bridges 
upon  other  roads,  but  there  was  no  offer  to  prove  that  they  are 
in  such  general  use  as  to  be  an  ordinary  and  usual  incident  of  the 
service  of  brakemen.  Here  appellee  had  had  but  two  months' 
experience  as  a  brakeman,  and  had  no  knowledge  of  the  low 
bridge.  The  fact  that  other  railroad  companies  may  have  main- 
tained some  of  their  bridges  so  low  as  to  be  dangerous,  is  not 
sufficient  to  charge  appellee  with  notice  here.  If  such  low 
bridges  are  thus  maintained,  they  are  surely  the  exception,  and 
not  the  rule.  See  Railway  Co.  v.  Pedigo,  108  Ind.  481  ;  s.  c,  27 
Am.  &  Eng.  R.  R.  Cas.  310. 
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Appellant's  counsel  first  offered  to  introduce  in  evidence  a 
letter,  and,  second,  a  portion  of  a  letter,  written  by  appellee  to  an 
officer  of  the  railway  company  before  this  action  was 
commenced.  It  is  earnestly  insisted  that  the  court  !«**«' p«>po«- 
erred  in  excluding  the  letter  and  the  portion  thus  in^rtdeiiicer '* 
offered.  The  letter  was  written  in  answer  to  one 
received  by  appellee.  It  is  well  settled,  that  an  offer  or  proposi- 
tion fo^  a  compromise  of  a  legal  controversy,  not  accepted,  is  not 
competent  evidence  for  or  against  either  party.  Board,  etc.,  v. 
Verbarg,  63  Ind.  107  ;  Dailey  v.  Coons,  64  Ind.  545.  It  is  also 
settled,  that  an  admission  of  an  independent  fact,  in  no  way 
connected  with  the  offer  of  compromise,  although  made  during 
the  negotiations,  is  competent  evidence.  In  the  case  of  Wilt  v. 
Bird,  7  Blackf.  258,  it  was  said,  "An  offer,  concession,  or  admis-^ 
sion  made  in  the  course  of  an  ineffectual  treaty  of  compromise, 
and  constituting  in  itself  the  point  yielded  for  the  sake  of  peace, 
and  not  because  it  was  just  or  true,  is  not  competent  evidence 
against  the  party  making  it ;  but  the  law  is  otherwise  with  regard 
to  an  independent  fact  admitted  to  be  true,  but  not  constituting 
such  yielded  point."  An  admission  of  a  fact  not  made  simply 
because  it  is  a  fact,  but  expressly  or  clearly  for  the  sake  of,  and 
as  a  part  of,  an  attempted  compromise,  is  not  competent  evidence 
in  a  subsequent  action  against  the  party  making  it.  Gates  v, 
Kellogg,  9  Ind.  507.  And  so,  if  an  admission  is  made,  not  simply 
because  it  is  a  fact,  but  to  open  the  way  to  a  compromise,  it  -is 
not  admissible.  Binford  v.  Young,  antCy  142  (present  term). 
That  the  letter,  as  a  whole,  constituted  an  offer  of  compromise, 
is  not  questioned.  We  have  examined  the  letter  carefully,  and 
are  fully  persuaded  that  no  portion  of  it  is  competent  evidence 
in  this  action  against  appellee.  It  is  very  apparent  that  nothing 
was  admitted  as  an  independent  fact  simply  because  it  was  a 
fact,  if,  indeed,  it  can  be  said  that  there  is  any  admission  or 
statement  that  could  in  any  way  be  beneficial  to  appellant.  On 
the  other  hand,  it  seems  very  clear  to  us  that  all  that  was  written 
was  by  way  of  argument  for  the  purpose  of  bringing  about  an 
adjustment  to  avoid  litigation.  The  whole  letter  had  that  single 
object  in  view  ;  and,  as  said  in  the  case  of  Insurance  Co.  v. 
Warehouse  Co.,  93  U.S.  527  (548),  in  speaking  of  an  offer  to 
introduce  a  portion  of  a  letter  written  with  the  object  of  effecting 
a  compromise,  "  It  contains  no  statement  which  can  be  separated 
from  the  offer,  and  convey  the  idea  which  was  in  the  writer's 
mind." 

Dr.  S.  W.  Yost,  at  the  time  of  the  trial,  had  been  a  practising 
physician  and  surgeon  for  more  than  twenty  years.  Prima  facicy 
at  least,  that  rendered  him  competent  to  give  an  opinion  as  to  the 
probable  result  of  appellee's  injuries.     He  had  attended  him  as 
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physician  for  some  two  months  after  he  was  injured,  at  which 
time  he  was  also  in  the  employ  of  the  railway  company  as  surgeon. 

After  stating  in  detail  appellee's  condition,  and  the 
Opinion  of  phy.  character  and  condition  of  his  wounds  at  the  time 
!!!!*i'!  !IJ  ***        he  attended  him,  he  was  allowed  to  state  that  the  prob- 

rMvltof  ,  .,.   .  1         1  Ml 

injarioi.  abilities  are,  that  he  will  never,  to  any  great  extent, 

be  able  to  perform  manual  or  mental  labor  without  a 
removal  of  a  depressed  portion  of  the  bone  which  was  and  is 
pressing  upon  the  brain,  by  reason  of  the  wound  upon  the  head, 
and  that  such  an  operation  would  be  fraught  with  great  danger. 
It  was  competent  for  Dr.  Yost  to  give  his  opinion  as  to  the 
probable  results  of  appellee's  injuries.  Turnpike  Co.  v.  Andrews, 
I02  Ind.  139,  145;  Railway  Co.  v.  Wood,  14  N.  E.  Rep.  572; 
Railway  Co.  v.  Fabrey,  104  Ind.  409 ;  City  of  Fort  Wayne  v. 
Coombs,  107  Ind.  75  ;  s.  c,  13  Am.  &  Eng.  Corp.  Cas.  469.  His 
evidence  in  that  regard  was  not  incompetent  because  he  had  not 
attended  appellee  continuously  up  to  the  time,  of  the  trial.  He 
could  state  his  opinion,  based  upon  his  knowledge  and  observa- 
tion at  the  time  he  attended  appellee.  Had  he  attended  him 
continuously,  his  testimony  might  have  been  of  more  weight, 
but  it  would  have  been  no  more  competent. 

Objections  were  made  below,  and  are  urged  here,  to  the  testi- 
mony of  Dr.  Harry  L.  Taylor.  He  had  been  a  physician  and 
surgeon  since  1872,  and  at  the  time  of  the  trial  was  a  professor 
in  the  Indiana  Eclectic  Medical  College.  Prima  facie^  he  was 
competent  to  give  an  opinion  as  to  the  probable  results  of  the 
fracture  of  appellee's  skull.  Dr.  Yost  had  given  a  detailed  state- 
ment of  appellee's  condition  for  two  months  after  he  had  received 
the  injury.  An  hypothetical  question,  involving  the  facts  as 
stated  by  him,  was  propounded  to  Dr.  Taylor,  and  upon  that  he 
was  allowed  to  give  his  opinion  as  to  the  probable  results  of  the 
injuries.  The  testimony  of  Dr.  Yost  as  to  appellee's  condition 
at  the  time  he  attended  and  treated  him  was  competent  evidence 
in  the  case,  and  hence  it  was  competent  to  embody  the  facts  so 
given  in  an  hypothetical  question  to  Dr.  Taylor.  Here,  again, 
the  testimony  of  Dr.  Taylor  was  competent,  although  it  might 
have  been  of  more  weight  and  importance  had  it  been  based  upon 
an  hypothetical  question  embodying  the  facts  as  to  appellee's 
condition  at  the  time  of  the  trial. 

With  a  description  of  the  locality,  the  height  of  the  bridge,  and 
a  statement  that  no  danger  signals  were  kept  at  the  bridge,  John 

B.  Cooper  was  allowed  to  state,  that,  prior  to  the  injury 
ETidenM  as  to  ^^  appellee,  three  persons,  giving  their  names,  being 
at  bridges.         upon   the  top  of   moving  trains,   were  injured   anU 

crippled  by  coming  in  contact  with  the  bridge,  some 
of  whom  died  from  the  effects  of  the  injuries.     There  is  sonu 


RISK   OF   EMPLOYMENT — BRIDGES.  381 

conflict  in  the  authorities  ;  but  under  our  cases,  supported  by 
many  others,  the  evidence  was  competent,  as  tending  to  show 
notice  on  the  part  of  the  railway  company  that  the  bridge  was 
dangerous.  It  would  not  be  profitable  here  to  do  more  than 
cite  the  case§.  See  City  of  Delphi  z/.  Lowery,  74  Ind.  520,  523, 
and  cases  there  cited ;  Railroad  Co.  v,  Newell,  104  Ind.  264 ;  s.  c, 
23  Am.  &  Eng.  R.  R.  Cas.  492 ;  City  of  Fort  Wayne  v.  Coombs^ 
supra. 

The  arguments  by  appellant's  counsel  upon  the  instructions 
given  and  refused  are  elaborate,  and  such  as  to  challenge  careful 
consideration,  were  the  instructions  in  the  record. 
We  are  met,  however,  with  the  contention  on  the  aJJl^rtu***"'' 
part  of  appellee's  counsel  that  the  instructions  are 
not  in  the  record,  for  the  reason  that  the  record  contains  no 
evidence  tliat  they  were  ever  filed.  They  are  not  embodied  in  a 
bill  of  exceptions.  The  clerk  has  copied  instructions  into  the 
transcript ;  but,  as  contended  by  appellee's  counsel,  there  is 
nothing  to  show  that  they  were  ever  filed,  and  hence  cannot  be 
regarded  as  a  part  of  the  record.  As  said  in  the  case  of 
O'Donald  v.  Constant,  82  Ind.  212,  "The  transcript  contains 
no  copy  of  the  clerk's  notation  of  the  filing,  nor  any  recital  that 
they  were  filed."  Not  being  a  part  of  the  record,  the  instruc- 
tions found  in  the  transcript  cannot  be  considered  by  this  court. 
To  bring  instructions  into  the  record  without  a  bill  of  exceptions, 
the  statute  imperatively  requires  that  they  shall  be  signed  by  the 
judge,  and  filed.  That  they  must  be  thus  filed  is  a  rule  of  prac- 
tice established  by  the  Legislature,  which  this  court  could  not 
change  if  such  a  change  were  desired.  See  Rev.  St.  1881, 
§  S33i  cl-  6.  Supreme  Lodge  v,  Johnson,  78  Ind.  no ;  Elliott  v, 
Russell,  92  Ind.  526,  and  cases  there  cited ;  Olds  v.  Deckman, 
98  Ind.  162,  and  cases  there  cited  ;  Landwerlen  v,  Wheeler,  106 
Ind.  523;  Childers  v,  Callender,  108  Ind.  394;  Railway  Co.  v, 
Beyerle,  1 10  Ind.  100. 

It  is  further  contended  by  counsel  for  appellant,  that  the  ver- 
dict and  judgment  are  not  supported  by  sufficient  evidence,  and 
are  contrary  to  law.  It  may  be  said  that  it  was  possible  for 
appellee,  while  in  the  employ  of  the  railway  company,  to  have 
discovered  that  the  bridge  was  dangerous.  He,  however,  testi- 
fied positively  that  he  did  not  know  that  it  wa§  dangerous  ;  and 
the  other  facts  stated  by  him  and  othqr  witnesses  are  not  such 
as  to  justify  this  court  in  holding,  as  a  matter  of  law,  that  he 
was  bound  to  take  notice,  and  exercise  the  necessary  precautions, 
having  such  notice,  to  avoid  injury.  Nor  can  this  court,  con- 
sidering all  of  the  evidence  in  the  case,  say  that  the  judgment 
for  ^10,000  is  excessive.     Judgment  affirmed,  with  costs. 
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Risks  assumed  by  Servant  as  Incident  to  Employnnenti  —  See  Indianapolis, 
etc.,  R.  Co.  z/.  Watson,  and  note,  ante^  p.  334. 

Injury  to  Train-Men  fronn  colliding  with  Bridge  Trusses  and  Timbers. — 
See  Gray  v.  New  York,  etc.,  R.  Co.,  29  Am.  &  Eng.  R.  R.  Cas.  486 ;  Baltimore 
&  O.  R.  Co.  z/.  Rowan,  and  note,  23  lb.  390;  Riley  v.  Conn.  River  R.  Co.,  15 
lb.  181 ;  Clark  v.  Richmond,  etc.,  R.  Co.,  18  lb.  ^%\  Sweeny  v,  Chicago,  etc, 
R.  Co.,  20  lb.  268;  Hooper  v.  Columbia  &  G.  R.  Co.,  28  lb.  433  ;  note,  28  lb. 
555 ;  note,  26  lb.  351 ;  note,  24  lb.  458.  • 

This  question  was  also  brought  before  the  Supreme  Court  of  Kansas  recently 
in  St.  Louis,  Fort  Scott,  &  Wichita  R.  Co.,  37  Kan.  701,  which  was  an  action 
by  a  conductor  of  a  freight-train  for  injuries  received  while  in  the  service  of  a 
company.  It  was  shown  that  while  engaged  in  the  performance  of  duty  on  the 
top  of  a  car,  and  while  the  train  was  passing  through  a  bridge,  he  colliaed  with 
the  overhead  timbers,  some  of  the  braces  of  which  were  not  sufficiently  high 
to  clear  a  man's  head  when  standing  erect  on  the  top  of  an  ordinary  car, 
and  thereby  suffered  the  injuries  complained  of.  The  court  held  that,  the 
company  having  knowledge,  and  the  conductor  not  knowing,  nor  having 
reasonable  opportunity  to  know,  of  the  defect,  a  liability  arises  against  the 
company,  and  in  favor  of  the  conductor,  for  the  injuries  sustained. 

Judge  Johnston,  in  delivering  the  opinion  of  the  court,  said, "  With  reference 
to  such  structures,  Mr.  Beach,  in  his  work  on  *  Contributory  Negligence,'  p. 
364,  says,'  If  the  roof  or  overhead  structure  of  the  bridge  is  so  low. that  it 
will  strike  a  brakeman  standing  erect  upon  the  top  of  his  train,  it  is  an  essen- 
tially murderous  contrivance,  and  it  is  not  creditable  to  our  jurisprudence  that 
such  buildings  are  not  declared  a  nuisance.  There  is  nothing  in  the  reports 
worse  than  the  cases  that  sustain  the  railway  corporations  in  building  and 
maintaining  these  man-traps.'  The  same  question  was  before  the  Supreme 
Court  of  Indiana,  where  a  brakeman  was  swept  from  the  top  of  a  freight 
train  by  a  low  bridge,  and  severely  injured.  He  had  no  knowledge  that  the 
bridge  was  low,  or  that  it  would  interfere  with  the  performance  of  his  duty  on 
top  of  the  train  while  passing  through.  It  was  there  urged  that  the  defect,  if 
any,  was  open  and  obvious,  the  dangerous  character  of  which  he  had  opportu- 
nity to  ascertain,  and  the  risk  of  which  he  assumed.  The  court  ruled  that  it 
was  the  duty  of  the  railroad  company  to  construct  and  maintain  its  road- 
way and  overhead  structures  in  such  a  condition  that  an  employee  can  perform 
all  the  duties  rec^uired  of  him  with  reasonable  safety ;  and  as  the  bridge  was 
insufficient  in  height,  of  which  fact  the  employee  had  no  knowledge,  the  injury 
was  the  result  of  the  company's  negligence,  and  for  which  the  employee  was 
entitled  to  recover.  The  court  referred  to  the  cases  relied  on  by  the  railroad 
company  in  the  present  case,  but  refused  to  follow  them.  Railroad  Co.  v. 
Rowan,  104  Ind.  88,  23  Am.  &  Eng.  R.  R.  Cas.  390.  Railroad  Co.  v,  Swett,  45 
111.  197,  was  an  action  to  recover  damages  for  causing  the  death  of  a  fireman. 
The  train  on  which  he  was  working  was  precipitated  through  a  bridge  which 
was  defectively  constructed  and  maiiitained,  and  he  was  immediately  killed. 
The  court,  in  speaking  of  the  duty  of  the  company,  and  the  peril  which  the 
employee  assumed  when  he  entered  its  service,  said,  *  The  peril  consisted  in 
the  defective  construction  of  the  road  and  its  appurtenances,  its  culverts  and 
bridges,  which  the  fireman  could  know  nothing  about,  and  which  he  could  not 
have  discovered  by  the  exercise  of  ordinary  precaution  and  prudence.  Indeed, 
he  was  not  required  to  know  any  thing  about  that ;  the  implied  undertaking  of 
his  employers  that  the  road  and  culverts  and  bridges  were  properly  constructed, 
and  safe  for  the  passage  of  trains,  was  sufficient  for  him.  He  embarked  in  the 
service  on  the  faith  that  it  was  a  properly  constructed  road,  and  that  his 
superiors  were  in  the  exercise  of  all  the  diligence  necessary  to  keep  it  in  good 
repair.  .  .  .  There  is  no  rule  better  settled  than  this :  that  it  is  the  duty  of 
railroad  companies  to  keep  their  road  and  works,  and  all  portions  of  the  track, 
in  such  repair,  and  so  watched  and  tended,  as  to  insure  the  safety  of  all  who 
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may  lawfully  be  upon  them,  whether  passenger  or  servants  or  others.    They 
are  bound  to  furnish  a  safe  road,  and  sufficient  and  safe  machinery  and  cars. 
For  their  failure  in  this,  and  their  employees  not  knowing  the  defects,  and  not 
contracting  with  express  reference  to  them,  the  companies  must  be  held  liable 
for  such  injuries  as  their  employees  may  suffer  thereby.*    The  same  doctrine 
was  announced  in  Illinois  Railroad  Co.  t/.  Welch,  52  111.  183,  where  the  plaintiff 
was  injured,  while  in  the  discharge  of  his  duties  as  brakeman  of  a  freight- 
train,  by  an  awning  projecting  from  a  station-house  to  a  dangerous  position, 
and  which  knocked  him  from  the  top  of  a  car  while  engaged  in  the  discharge 
of  his  duty.     It  was  held  that  this  was  such  negligence  as  made  the  company 
liable  for  the  damages  sustained.     Railroad  Co.  v.  Russell,  91  111.  298,  was  a 
case  where  a  railroad  company  permitted  a  telegraph  pole  to  stand  for  a  period 
of  three  years  so  near  to  a  side  track  that  it  was  within  eighteen  inches  of  pass 
ing.  freieht-trains,  so  that  a  brakeman  in  descending  from  the  top  of  a  freight 
car  while  in  motion,  in  the  performance  of  his  duty,  came  in  collision  with  the 
pole,  and  was  -thrown  from  the  car  and  killed.     It  was  held  to  be  culpable 
negligence  in  the  railroad  company  to  permit,  for  so  lon^  a  time,  such  an 
obstruction  to  be  in  such  close  proximity  to  its  track.     Railroad  Co.  v,  John 
son,  4  N.  E.  Rep.  381,  was  an  action  to  recover  for  a  personal  injury  suffered 
by  a  brakeman  on  a  freight-train  while  passing  through  a  covered  bridge.     In 
affirming  a  judgment  in  favor  of  the  brakeman,  the  court  approved  of  an  in 
struction  to  the  effect  that,  where  a  railroad  company  constructs  a  bridge  along 
the  line  of  its  road,  it  should  build  it  of  sufficient  height  so  that  persons  em 
ployed  by  the  railroad  company  as  brakemen,  and  who  are  required  to  go  upon 
the  top  of  freight-cars,  in  discharging  their  dutv  as  brakemen,  while  going 
through  abridge,  may  pass  through  and  under  tne  bridge  without  danger  to 
their  personal  safety;  and  that  the  law  does  not  require  of  a  brakeman  that  he 
should  absolutely  know  all  the  defects  of  construction,  and  all  the  obstructions 
there  may  be  along  the  line  of  the  road.     In  Clark  v.  Railroad  Co.,  28  Minn. 
128,  9  N,  W.'Rep.  581,  a  brakeman  was  killed  by  striking  an  awning  which 
projected  over  a  side  track  in  such  a  position  that  its  lowest  projection  would 
strike  a  man  of  ordinary  height  on  the  head,  while  it  would  not  come  in  con 
tact  with  a  man  standing  eight  inches  or  a  foot  aside  from  the  centre  of  the  car. 
The  brakeman  was  struck  by  the  corner  of  the  awning  while  engaged  in  the 
performance  of  his  duty  in  moving  freight-cars  upon  the   side  track.     The 
court  held  that  the  railroad  company  failed  in  its  duty  to  the  brakeman,  and 
that,  if  the  brakeman  had  no  knowledge  of  the  peril,  the  company  would  be 
responsible  for  the  injury.     See  also  Greenleaf  v.  Railroad  Co.,  33  Iowa,  52; 
Allen  V,  Railroad  Co.,  57  Iowa,  623  ;  Dorsey  v.  Construction  Co.,  42  Wis.  583 ; 
Walsh  V,  Railway  &  Nav.  Co.,  10  Or.  250 ;  Railway  Co.  v.  Oram,  49  Tex.  342. 
"  The  doctrine  of  these  authorities  more  clearly  accords  with  our  views  than 
do  some  of  those  cited  by  the  plaintiff  in  error.     Most  of  the  latter,  however, 
were  disposed  of  on  the  theory  that  the  employee  had  actual  knowledge  of 
the  peril  which  he  encounterecl.     In  this  case,  the  jury  have  said,  and  not  with- 
out testimony,  that  Irwin  had  no  knowledge,  nor  opportunity  to  know,  of  the 
dangerous  character  of  the  bridge.     It  is  true  that  he  had  run  over  the  road 
and  through  the  bridge  daily  for  three  months  preceding  the  accident.  He  knew 
of  the  existence  of  the  bridge,  and  that  it  was  constructed  with  overhead 
timbers  ;  but  it  does  not  necessarily  follow  that  he  was  acquainted  with  the 
proximity  of  the  braces  to  the  top  of  the  caboose  or  cars.     When  he  entered 
the  service  of  the  company,  he  assumed  the  ordinary  risks  incident  to  the 
service;  and  if  he  enters  or  continues  in  the  service  with  a  knowledge  of 
the  risk  or  danger,  and  without  objection,  he  must  abide  the  consequences. 
Jackson  v.  Railway  Co.,  31  Kan.  761 ;  Railway  v.  Peavey,  34  Kan.  472;  Rush 
V,  Railway  Co.,  36  Kan.  129.     The  law,  however,  does  not  require  that  an 
employee  shall  know  of  all  defects  or  obstructions  that  may  exist  on  the  road, 
or  in  the  service  in  which  he  is  engaged ;  and  it  cannot  be  said  that  the  peril 
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in  this  case  was  so  obvious  and  patent  that  Irwin  must  have  known  it.  He 
had  a  right  to  assume  that  the  company  had  done  its  dut^,  and  placed  its  track 
in  such  a  condition  that  he  could  perform  his  duties  with  reasonable  safety. 
The  fact  that  a  p>ortion  of  the  bridge  was  sufficiently  high  to  clear  a  man  s 
head  while  standing  on  top  of  a  car,  and  other  parts  were  not,  made  the  bridge 
all  the  more  deceptive  and  dangerous.  Irwin,  being  a  conductor,  was  not 
called  to  the  top  of  the  train  so  frequently  as  brakemen  were,  and  hence  would 
be  less  likely  to  notice  the  lowness  of  the  timbers  in  the  bridge.  He  testified 
that  he  supposed  the  bridge  was  sufficientlv  high  so  that  it  would  be  safe  Xx> 
stand  on  any  part  of  the  car.  Several  orakemen  and  others  who  passed 
through  the  bridge  stated  that  they  could  not  say  from  looking  at  the  bridge 
that  the  braces  were  so  low  as  to  strike  or  injure  one  who  was  on  top  of  a  train. 
Men  of  experience  say  that  it  is  a  very  difficult  matter  to  tell  exactly  how  high 
an  object  is  above  a  moving  train.  The  smoke  of  the  engine,  and  the  side  or 
swaying  motion  of  the  cars,  render  it  hard  to  see  and  comprehend  the  prox- 
imity ^  the  overhead  timbers  of  a  bridge,  and  this  is  very  well  shown  by  the 
widely  differing  statements  of  the  witnesses  respecting  the  height  of 
the  braces  in  question.  It  does  not  appear  that  Irwin  had  been  on  top  of  the 
cars  while  passing  through  the  bridge  more  than  once  before  the  time  of  the 
accident,  and  he  says  that  he  knows  of  no  other  bridge  on  the  road  with  braces 
so  low  as  they  are  in  this  one.  The  plaintiff  had  unloaded  freight  from  his 
station  at  £1  Dorado,  and,  in  accordance  with  the  directions  of  the  train-master, 
had  backed  down  half  a  mile  in  order  to  make  a  run  over  a  high  grade,  and  over 
the  crossing  of  the  Atchison,  Topeka,  &  Santa  Fe  Railroad,  which  was  a  few 
yards  beyond  the  station.  A  train  on  that  road  was  approaching  the  crossing, 
and  Irwin  sent  one  of  his  brakemen  to  flag  the  crossing,  while  he  ran  back 
over  the  cars  of  his  train  to  the  caboose.  He  remained  on  top  of  the  caboose 
to  watch  the  Santa  Fe  train,  in  order  to  give  the  necessary  signal,  and  avoid  a 
collision.  It  seems  that  on  the  previous  day  his  train  had  almost  collided  with 
the  Santa  Fe  train  at  the  same  crossing.  It  is  said  that  Irwin  might  have 
required  a  brakeman  to  perform  the  duty  on  top  of  the  caboose  instead  of 
going  there  himself ;  but  it  appears  that  his  action  in  that  respect  was  not 
outside  the  scope  of  his  duties.  Under  all  the  testhnony,  we  cannot  say 
that  the  danger  was  so  open  and  obvious  that  Irwin  knew  or  should  have 
known  of  it,  nor  can  we  say  that  he  was  guilty  of  contributory  negligence. 
Whether  he  acted  with  ordinary  care,  is  a  mixed  question  of  law  and  fact 
which  was  proper  for  the  determination  of  the  jury,  taking  into  considera- 
tion all  the  facts  and  circumstances.  The  jurv  has  passed  upon  the  ques- 
tion on  competent  testimony,  and  we  are  unaSle  to  say  that  its  finding  is. 
unwarranted.  Huddleston  v,  Lowell,  106  Mass.  282  ;  Conroy  v.  Vulcan  Iron 
Works,  62  Mo.  35;  Dale  v.  Railway  Co.,  63  Id.  455;  Wood,  Mas.  &  S. 
sects.  376,  385,  and  cases  heretofore  cited.*'    . 

Injury  to  Brakeman  caused  by  his  being  thrown  from  Car  by  coming  in  Con- 
tact.with  Bridge  Truss  is  Risk  assumed.  —  A  braTceman  on  a  freight-train  was 
standing  on  a  nat  car  while  the  train  was  approaching  a  bridge ;  the  engineer 
signalled  for  brakes;  and  in  response  thereto  the  brakeman  immediately  sprang 
and  caught  the  round  of  a  ladder  on  the  side  of  a  box  car,  and,  swinging  him- 
self around  to  ascend,  his  body  came  so  far  out  as  to  come  in  contact  with  the 
trusses  of  the  bridge  with  sucn  force  that  he  was  thrown  from  the  ladder,  run 
over  by  the  train,  and  killed.  Held^  that  his  death  **  was  one  of  the  risks 
incident  to  his  employment,"  and  there  could  be  no  recovery.  Illlck  v.  Flint 
&  P.  M.  R.  Co.  (Mich.),  35  N.  West.  Rep.  708. 

Brakeman  standing  on  Extra  High  Car  knocked  off  by  Bridge.  —  Case  for 
Jury.  —  In  an  action  aeainst  a  railway  company  for  wrongful  death,  evidence 
tended  to  show  that  defendant  put  into  its  train  one  car  of  a  different  kind  and 
higher  than  those  generally  used ;  that  while  standing  on  said  car,  whither 
deceased  had  gone  in  discharge  of  his  duty  as  brakeman,  the  train  passed 
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Tinder  a  bridge,  and  deceased  was  thrown  off  and  killed ;  that  several  persons 
were  looking  towards  him  at  the  time,  but  gave  him  no  warning,  seeming  to 
apprehend  no  danger.  Held^  proper  evidence  for  the  jury,  on  the  questions 
of  defendant's  negligence  and  decedent's  contributory  neeligence,  and  that 
nonsuit  was  erroneous.  Stirk  v»  Central  R.  &  B.  Co.  (Ga!),  5  S.  East.  Rep. 
105. 

What  i8  a  Defective  Bridge. —  In  Illick  v.  Flint  &  P.  M.  R.  Co.  (Mich.), 
35  N.  West  Rep.  708,  an  action  for  damages  for  the  negligent  killing  of  a 
brakeman  by  reason  of  a  defective  and  improperly  constructed  bridge,  it  was 
shown  that  the  bridge  was  thirteen  feet  and  four  inches  wide  between  the 
trusses,  which  were  ten  feet  hieh  ;  that  it  had  been  in  use  a  number  of  years ; 
that  it  was  sound  and  safe  for  me  passage  of  trains,  and  without  defect  and  in 
good  repair  at  the  time  of  the  accident.  HeUL^  there  was  no  negligence  on  the 
part  of  the  company. 

The  court  said,  "  Whether  it  was  fourteen  or  twenty-four  feet  wide  was  a 
matter  of  no  concern  of  the  brakeman,  so  long  as  he  was  not  required  to 
occupy  a  place  of  danger  in  the  discharge  of  his  duties  while  passing  over  it, 
and  this  he  was  not  required  to  do.  A  railroad  company  cannot  be  required  to 
condemn  and  remove  a  bridge,  which  is  without  fault  in  its  plan  or  defect  in  its 
structure,  while  it  is  in  good  repair,  and  safe  for  the  passage  of  trains,  simply 
because  some  engineer  shall  pronounce  it  not  as  good  or  convenient  as  some 
other  kind.  Railroad  companies  must  be  allowed  to  use  their  own  discretion 
as  to  the  kind  of  bridges  thev  will  use,  and  when  and  under  what  circumstances 
they  will  remove  or  replace  them,  while  they  are  safe.  Any  other  rule  would  be 
botn  unjust  and  oppressive.  As  between  tne  emplovers  and  employed,  it  is  un- 
questionably the  duty  of  a  railroad  company  to  provide  a  track  and  equipments 
which  shall  oe  reasonably  safe ;  but  this  does  not  oblige  the  company  to  make 
use  of  the  latest  improvements,  or  to  change  the  structures  upon  its  road  so  as 
to  conform  to  the  most  recent  or  advanced  improvements  and  ideas  upon  such 
subjects ;  neither  does  good  railroading  require  any  such  thing.  Cooley, 
Torts,  151,  152;  Wonder  2/.  Railroad  Co.,  32  Md.  411;  Coombs  v>  Cord  Co., 
102  Mass.  572;  Railroad  Co.  z/.  Gildersleeve,  33  Mich.  133;  McGinnis  v. 
Bridge  Co.,  49  Mich.  466 ;  Batterson  v.  Railroad  Co.,  49  Mich.  184 ;  s.  c,  8  Am. 
&  Eng.  R.  R.  Cas.  123  ;  Railroad  Co.  v,  Huntiy,  38  Mich.  537 ;  Smith  v.  Potter, 
46  Mich.  258, 264 ;  s.  c,  2  Am.  &  Eng.  R.  K.  Cas.  140;  Hathaway  v.  Rail- 
road Co.,  51  Mich.  253,  262;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  240; 
Hewitt  V,  Railroad  Co.,  31  Am.  &  Eng.  R.  R,  Cas.  249  (decided  at  the 
last  term  of  this  court).  While  it  is  the  duty  of  the  company  to  furnish 
sufficient  and  safe  material,  machinery,  and  other  means  by  which  the  work 
of  the  employed  is  to  be  performed,  and  keep  the  same  in  order  and  repair, 
and  his  contract  implies  that,  in  regard  to  these  matters,  the  employer  will 
make  adequate  provision  against  negligence  on  the  part  of  the  company,  and 
that  no  danger  shall  ensue  to  him  therefrom,  it  is  well  settled  that  the  employed 
assumes  all  the  risks  and  perils  usually  incident  to  the  employment,  and  that 
included  in  such  risks  and  perils  are  those  >yhich  it  is  a  part  of^the  duty  of  the 
employed  to  take  knowledge  of  by  observation.  2  Thomp.  Neg.  983  ;  Cooley, 
Torts,  551 ;  Railroad  Co.  v.  Austin,  40  Mich.  247;  Swoboda  v.  Ward,  Id.  422; 
Henry  v.  Railway,  49  Mich.  498 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  1 10 ;  Batterson 
V.  Railway  Co.,  53  Mich.  128 ;  Brewer  v.  Railroad  Co.,  56  Mich.  620 ;  Hewitt  v. 
Railroad  Co.,  supra;  Davis  v.  Railroad  Co.,  20  Mich.  126;  Gardner  v.  Railroad 
Co.,  26  N.  W.  Rep.  301 ;  Gibson  v.  Railway  Co.,  63  N.  Y.  450 ;  Owen  v.  Rail- 
road Co.,  I  Lans.  108;  Ladd  v.  Railroaa  Co.,  119  Mass.  412;  Lovejoy  v. 
Railroad,  125  Mass.  79. 

33  A.  &  E.  R.  Cas.— a5. 
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Olson 
St.  Paul,  Minneapolis,  &  Manitoba  R.  Co. 

{Minnesota  Supreme  Courts  yon.  lo,  1888.) 

Master  and  Servant.  —  Foreman  and  Section-Men  are  Fellow-Servanttt  — 

The  foreman  of  a  gang  or  section  of  track-men  engaged  in  the  discharge  of 
his  ordinary  duties  m  the  course  of  his  employment  is  a  fellow-servant  with 
them. 

Same.  —  Risks  of  EmDJoymenti  —  Running  Special  Trains  without  Notice.  — 
Where  it  is  the  establisnea  practice  and  one  of  the  rules  of  a  railway  company 
to  run  special  or  irregular  trains  at  any  time  without  notice  in  advance  to 
station  agents  o;*  section-men,  who  are  required  to  govern  themselves  accord- 
ingly, and  it  appears  from  the  evidence  that  an  engine  with  snow-plough  is 
a  train  of  that  class,  held^  that  sending  out  such  a  train  over  the  road  in  a 
storm,  without  such  notice,  was  not  negligence,  but  that  the  risks  to  track-men 
attending  its  use  are  among  those  assumed  by  those  employees,  if  they  are 
informed  of  the  rule,  or  if,  from  their  observation  and  knowledge  of  the  prac- 
tice of  the  company  in  respect  to  running  such  trains,  they  knew,  or  ought  to 
have  known  in  the  exercise  of  ordinary  mtelligence  and  reasonable  prudence, 
that  such  a  train  might  be  expected. 

Same.  —  Knowledge  of  Danger. — Upon  the  evidence  in  this  case,  held,  error 
for  the  court  to  refuse  to  charge  the  jury  that,  if  the  injured  employee  knew 
of  such  usage  and  practice  of  the  company,  he  could  not  recover. 

Appeal  from  District  Court,  Grant  County ;  Baxter,  Judge. 
y,  IV,  Reynolds,  for  Olson,  respondent. 

W.  E.  Smith  and  R.  B.  Galusha  for  St.  Paul,  M.  &  M.  R.  Co., 
appellant. 

Vanderburgh,  J.  —  The  plaintiff's  intestate  was  one  of  a  gang 
of  section-men  employed  by  defendant  on  the  line  of  its  road, 

under  the  direction  of  a  foreman  who  had  charge  of 
the  men  on  the  particular  section  where  he  was  killed 
by  a  snow-plough  while  engaged  with  others  with  a  hand-car  on 
the  track.  They  appear  to  have  been  engaged  in  their  ordinary 
work  under  the  direction  of  the  foreman,  who  was  present  with 
them,  and  who  was  also  killed  by  the  same  accident.  They  had 
been  shovelling  snow,  and  were  at  the  time  returning  to  the  sec- 
tion-house  with  the  car,  in  the  midst  of  a  severe  storm  of  snow 
and  wind,  in  consequence  of  which  they  did  not  hear  or  see  the 
approach  of  the  engine  and  snow-plough  in  time  to  make  their 
escape. 

I.  The  foreman  was  a  fellow-servant  with  the  deceased,  and 
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in  the  discharge  of  bis  duties  did  not  represent  the  master  as 
such,  and  for  his  acts  or  omissions  in  the  discharge 
of  such  duties  in  the  course  of  his  employment  the  ^^JJ!"*"  '** 
defendant  was  not  liable.    Cook  v.  Railway,  34  Minn.   JeiTow^Ber-* 
47;  Brown  v.    Railway,    31    Minn.    553;    s.   c,   15   Tants. 
Am.  &  Eng.  R.  R.  Cas.  333 ;  Brown  v.  Railroad^  27 
Minn.  162  ;  Frakerz/.  Railway,  32  Minn.  57;  s.  c,  15  Am.  &Eng. 
R.  R.  Cas.  256;  Capper  v.  Railway,  103  Ind.  308;  s.  c,  21   Am. 
&  Eng.  R.  R.  Cas.    525,  and  cases  cited.      We   are    not    now 
speaking  of  the  duty  of  the  master  to  make  known  in  some  suit- 
able way  to  the  servant  the  existence  of  risks  not  known  to  him, 
and  which  he  has  not  impliedly  assumed  in  his  contract  of  em- 
ployment.    Engine  Works  v,  Randall,  50  Am.   Rep.  801,  100 
Ind.  293. 

2.  The-  admissions  in  the  reply  eliminate   from  the  case  all 
questions  of  negligence  on  the  part  of  the  company  in  respect 
to  the  running  and  operation  of  the  engine  and  snow- 
plough,  and  affirm  that  the  usual  and  proper  signals  J^«««rtio«M 
were  given  on  approaching  the  station,  and  that  "  the  ©r  ^pf." u 
said  engine  and  snow-plough  were  run  and  operated  in  rmaniBg  tnu. 
a  careful  and  prudent  manner,  and  at  a  proper  rate 

of  speed,  by  defendant's  servants  then  in  charge  thereof,  and 
that  they  were  personally  guilty  of  no  negligence  in  the  prem- 
ises," so  that  the  only  remaining  questions  are,  whether  the 
defendant  owed  the  duty  to  the  section-men  to  give  them  special 
warning  of  the  fact  that  the  snow-plough  was  sent  out  over  that 
division  of  the  road,  or  had  failed  in  its  duty  to  inform  the  men 
of  its  rules  permitting  wild  or  extra  trains  to  be  run  without 
special  notice  or  warning  to  the  men  of  their  approach,  and 
requiring  them  to  govern  themselves  accordingly. 

3.  The  rules  of  the  company  referred  to,  and  which  were  put 
in  evidence,  are  as  follows  :  "  Rule  66.  No  notice  will  be  given 
to  station  agents  of  the  passage  of  irregular  trains, 

and  they  will  govern  themselves  accordingly."  "Rule  JJ^JjcuumIb 
70.     Track  and  bridge  men  must  use  the  utmost  cau-  withovt notice, 
tion  at  all  times,  as  under  the  telegraphic  system  of  Bi«kof  em-    • 
running  trains  a  train  may  be  expected  at  any  mo-  ^^^y"*"^ 
ment.     No  notice  whatever  will  in  any  case  be  given  of  the  pas- 
sage of  extra  trains.     Foremen  will  govern  themselves  accord- 

ingly." 

The  evidence  in  the  case  shows  that  regular  trains  run  accord- 
ing to  schedule  time,  and  that  wild,  special,  or  extra  trains  run 
at  any  time,  and  that  an  engine  and  snow-plough  is  a  train  of  this 
class,  of  whose  approach  no  notice  is  given  under  the  rules  and 
practice  of  the  company.  Now,  if  the  deceased  and  his  fellow 
section-men  knew,  or  from  their  observation  and  information  about 
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the  running  of  the  trains  ought,  in  the  exercise  of  ordinary  intelli- 
gence and  prudence,  to  have  known,  that  an  extra  or  wild  train 
might  come  over  the  road  at  any  moment  without  notice,  they 
must  be  deemed  to  have  assumed  this  as  one  of  the  hazards  inci- 
dent  to  the  employment  (Railway  Co.  z/.  Leech,  41  Ohio  St.  391  \. 
McGrath  v.  Railroad  Co.,  18  Am.  &  Eng,  R.  R.  Cas.  6 ;  Railroad  Co. 
V,  Wachter,  60  Md.  395  ;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  187) ; 
and  we  are  unable  to  see  why  there  should  be  any  exception  in 
the  case  of  a  snow-plough,  or  that  the  act  of  sending  out  the  snow- 
plough  over  the  line  in  this  particular  instance  was  in  itself  neg- 
ligent or  wrongful  under  the  rules  referred  to.  There  does  not 
seem  to  be  any  reason  why  at  that  season,  and  in  such  a  storm, 
a  snow-plough  might  not  with  as  much  reason  be  expected  as  any 
other  extra  train.  .  The  employees  of  the  company  are  presumed 
to  understand  the  nature,  use,  and  operation  of  snow-ploughs,  and 
that  they  are  liable  to  be  run  frequently  over  the  road  in  the 
proper  season,  as  well  during  storms  as  at  other  times ;  and  if 
any  extra  risk  attends  their  use,  it  must  be  met  by  corresponding 
care  and  caution  on  the  part  of  the  men.  Railroad  Co.  v.  Hester, 
21  Am.  &  Eng.  R.  R.  Cas.  537 ;  Hughes  v.  Railroad  Co.,  2^  Minn. 
140. 

4.  This  brings  us  to  the  consideration  of  the  evidence  on  the 
question  of  the  notice  or  knowledge  which  the  deceased  had  in 

respect  to  the  established  rules  and  usage  of  the 
fmpi^yMfof^'  company  in  running  extra  trains  without  notice.  The 
practice  of  Complaint  alleges  generally  that  the  **  defendant 
nmniiiffspectoi  negligently,  wrongfully,  and  suddenly,  without  pre- 
lotioe''****^''  vious  warning,  notice,  or  announcement,  ran  its  snow- 
plough  over  its  line  from  an  easterly  direction  "  upon 
and  over  the  deceased.  This  the  answer  denies,  and  sets  up 
and  relies  upon  the  existence  of  the  rules  above  quoted.  It 
is  undoubtedly  the  rule  that  the  burden  rests  on  the  plaintiff, 
asserting  a  breach  of  duty  by  the  defendant,  to  prove  it.  Fraker 
V.  Railway  Co.,  32  Minn.  59.  But  where,  as  in  this  case,  the 
defendant  admits  that  the  train  was  run  without  any  precaution 
or  notice  in  advance  that  a  wild  train  was  to  be  expected,  and,  to 
rebut  any  presumption  of  negligence  in  the  premises,  relies  upon 
its  rule  dispensing  with  such  notice,  it  is  incumbent  on  the  de- 
fendant, in  order  to  give  effect  to  it,  to  show  that  its  employees 
were  duly  informed  of  the  rule,  or  have  such  knowledge  of  the 
usage  and  practice  of  the  company  in  the  premises  .as  would  be- 
equivalent  thereto,  and  fully  acquaint  them  with  the  dangers 
arising  from  this  particular  cause.  There  may,  perhaps,  be  some 
question  whether  this  issue  was  fairly  tendered  by  the  complaint ; 
but  the  defendant  appears  to  have  so  treated  it,  and  the  case 
seems  to  have  been  tried  on  that  theory.     As  the  foreman  was 
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also  killed  in  the  collision,  evidence  had  to  be  obtained  from 
other  sources.  How  long  the  deceased  had  been  engaged  in  this 
service  does  not  appear,  but  the  evidence  shows  that  he  must 
have  been  engaged  so  for  a  week  at  least  before  the  accident ; 
but  it  fails  to  show  that  the  rules  were  ever  shown  or  furnished 
to  him,  and  there  is  some  evidence  tending  to  show  they  were 
not.  By  the  terms  of  rule  70  (and  the  same  fact  appeared  by 
other  evidence)  it  was  undoubtedly  the  duty  of  the  foreman  to 
inform  the  men  under  him  that  trains  might  be  expected  without 
notice,  and  to  warn  them  of  the  danger ;  and  as  this  was  the 
duty  of  the  master,  he  must  pro  hoc  vice  be  held  to  represent 
the  master,  and  his  neglect  or  omission  of  this  duty  would  be 
that  of  the  master.  Slater  v,  Jewett,  85  N.  Y.  71.  But  if  the 
section-men  acquired  knowledge  of  the  facts  and  risks  from  other 
sources,  and  had  learned  that  the  rule  and  practice  of  the  com- 
pany were  to  send  out  extra  trains  without  notice,  and  that 
section-men  were  obliged  to  be  always  on  the  lookout  therefor, 
then,  by  continuing  in  the  service,  they  would  be  considered  as 
voluntarily  assuming  the  risks  from  this  cause,  as  well  as  others 
connected  with  the  employment.  Haskin  v.  Railroad  Co.,*  65 
Barb.  134.  The  evidence  tended  to  show  that  a  quarter  or  more 
of  the  trains  sent  out  are  specials  or  extra,  — despatched  without 
notice,  —  and  that  such  is  the  uniform  practice  of  the  defendant, 
and  that  during  the  month  of  February,  1884,  to  the  date  of  the 
accident,  such  trains  over  that  section  of  the  road  averaged  one 
•or  more  each  day  ;  and  also  that  the  exigencies  of  the  business 
and  the  impracticability  of  uQtifying  section-men  in  advance, 
owing  to  the  nature  of  their  work,  extending  over  miles  of  track, 
and  often  remote  from  telegraph  stations,  obviously  rendered  it 
necessary  to  dispense  with  notice,  and  to  adopt  the  present 
uniform  practice. in  conformity  with  rule  70.  And  this  fact 
itself,  and  the  nature  of  the  employment,  would  naturally  suggest 
the  importance  of  extra  caution  on  the  part  of  the  men,  and  a 
reason  for  the  rule.  We  think,  therefore,  there  was  evidence 
for  the  consideration  of  the  jury  tending  to  prove  that  the  de- 
ceased had  notice  of  the  usage  of  the  company,  and  that  it  was 
error  for  the  court  to  refuse  the  defendant's  first  request  to 
charge  the  jury  to  the  effect  that,  if  they  should  find  that  the 
deceased  knew  of  such  usage  and  practice  of  the  company,  he 
could  ijot  recover.  There  must  therefore  be  a  new  trial. 
Order  reversed,  and  new  trial  granted. 

Foreman  and  Subordinates  as  Fellow-Servants.  —  See  Criswell  z/.  Pitts- 
burg, etc.,  R.  Co.,  and  note,  ante^  p.  232. 

Risks  assumed  by  Servants.  —  See  Indianapolis,  etc.,  R.  Co.  v,  Watson,  and 
note,  ante^  p.  334. 

Employee  Injured  while  violating  Rule.  —  See  Gulf,  etc.,  R.  Co.  v,  Ryan, 
and  note,  ante^  p.  289. 
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Missouri  Pacific  R.  Co. 

V, 

Mackey. 

(127  C/,  S.  205.) 

Law  ahroffating  FellowServant  Rule  is  Constitutional.  —  The  statute  of 
Kansas  of  1874,  c.  93,  sect,  i,  p.  143,  Comp.  Laws  Kansas,  i88r,  p.  784,  which 
provides  that  "  every  railroad  company  organized  or  doing  business  in  this 
State  shall  be  liable  for  all  damages  done  to  any  employee  of  such  company 
in  consequence  of  any  negligence  of  its  agents,  or  by  any  mismanagement  of 
its  engineers  or  other  employees,  to  any  person  sustaining  such  damage,'* 
does  not  deprive  a  railroad  company  of  its  property  without  due  process  of 
law,  and  does  not  deny  to  it  the  equal  protection  of  the  laws,  and  is  not  in 
conflict  with  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States  in  either  of  these  respects. 

Error  to  the  Supreme  Court  of  the  State  of  Kansas. 

The  case,  as  stated  by  the  court,  was  as  follows  :  — 

In  1882  the  defendant  below,  the  Missouri  Pacific  Railway 
Company,  a  corporation  created  under  the  laws  of  Kansas, 
operated  lines  of  railway  in  the  latter  State.  It  also  had  control 
of  two  track-yards  adjacent  to  the  city  of  Atchison,  designated 
respectively  as  the  upper  and  lower  yard,  and  it  used  two  switch- 
engines  in  moving  cars  from  one  yard  to  the  other.  On  the  nth 
of  February  of  that  year  the  plaintiff  was  in  the  service  of  the 
company  as  a  fireman  on  one  of  these  engines  employed  in  trans- 
ferring cars  from  one  point  to  another  in  the  upper  yard,  when  it 
was  run  into  by  the  other  engine,  owing  to  the  negligence  of  the 
engineer  of  the  latter.  By  the  collision  the  right  foot  and  leg 
of  the  plaintiff  were  so  crushed  as  to  necessitate  amputation. 
For  the  damages  thus  sustained  the  present  action  was  brought 
in  a  District  Court  of  the  State.  On  the  trial  the  defendant  re- 
quested the  court  to  instruct  the  jury,  that,  if  they  found  from 
the  evidence  that  the  plaintiff  was  injured  through  the  careless- 
iicss  of  a  fellow-servant,  he  could  not  recover ;  which  instruction 
was  refused,  and  the  defendant  excepted.  The  court  charged 
the  jury  as  follows  :  — 

"  At  the  common  law  a  master  or  employee  could  not  be  held 
liable  for  an  injury  sustained  by  one  servant  by  reason  of  the 
mere  negligence  of  a  fellow-servant  engaged  in  the  same  com- 
mon employment,  the  negligence  of  the  fellow-servant  not  being 
deemed  in  such  case  the  negligence  of  the  master,  and  such  was- 
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the  law  of  this  State  up  to  1874;  but  at  that  time  this  rule 
of  the  common  law  was  abrogated,  so  far  as  it  related  to  railroad 
companies  and  their  employees  in  this  State,  by  a  statute  which 
reads  as  follows :  — 

"  *  Every  railroad  company  organized  or  doing  business  in  this 
State  shall  be  liable  for  all  damages  done  to  any  employee  of  such 
company  in  consequence  of  any  negligence  of  its  agents,  or  by 
any  mismanagement  of  its  engineers  or  other  employees  to  any 
person  sustaining  such  damage/ 

"  This  enactment  so  far  modifies  and  changes  the  common  law, 
that  a  servant  or  employee  of  a  railroad  company  may  maintain 
an  action  against  such  railroad  company  for  an  injury  received 
while  in  the  line  of  his  employment  through  the  negligence  of  a 
fellow-servant  or  employee  engaged  with  him  in  the  same  com- 
mon work  of  the  master  or  employer,  unless  such  injured  servant 
or  employee  has  himself  been  guilty  of  negligence  or  want  of 
ordinary  care  which  has  directly  contributed  to  produce  the 
injury  complained  of.". 

To  this  charge  the  defendant  excepted.  The  jury  found  a 
verdict  for  the  plaintiff  for  $12,000,  upon  which  judgment  was 
entered.  On  appeal  to  the  Supreme  Court  of  the  State  the 
judgment  was  affirmed ;  and  to  review  the  latter  judgment  the  case 
is  brought  here. 

John  F.  Dillon,  with  whom  was  Winslow  S.  Pierce^jun,^  on  the 
brief,  for  plaintiff  in  error. 

Thomas  P.  Fenlon  for  defendant  in  error.  John  C,  Tomlinson 
with  him  on  the  brief. 

Field,  J.  —  At  the  trial,  and  in  the  Supreme  Court  of  the 
State,  it  was  contended  by  the  defendant,  and  the  contention  is 
renewed  here,  that  the  law  of  Kansas  of  1874  is  in  ^^^^^.^^ 
conflict  with  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States,  in  that  it  deprives  the  com- 
pany of  its  property  without  due  process  of  law,  and  denies  to  it 
the  equal  protection  of  the  laws. 

In  support  of  the  first  position  the  company  calls  the  atten- 
tion of  the  court  to  the  rule  of  law  exempting  from  liability  an 
employer  for  injuries  to  employees  caused  by  the 
negligence  or  incompetency  of  a  fellow-servant,  If^^^^^j, 
which  prevailed  in  Kansas  and  in  several  other 
States  previous  to  the  Act  of  1874,  unless  he  had  employed  such 
negligent  or  incompetent  servant  without  reasonable  inquiry  as 
to  his  qualifications,  or  had  retained  him  after  knowledge  of  his 
negligence  or  incompetency.  The  rule  of  law  is  conceded  where 
the  person  injured,  and  the  one  by  whose  negligence  or  incom- 
petency the  injury  is  caused,  are  fellow-servants   in   the   same 
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common  employment,  and  acting  under  the  same  immediate 
direction.  Chicago  &  Milwaukee  Railway  v,  Ross,  112  U.  S. 
377,  389;  s.  c,  7  Am.  &  Eng.  R.  R.  Cas.  501.  Assuming  that 
this  rule  would  apply  to  the  case  presented  but  for  the  law  of 
Kansas  of  1874,  the  contention  of  the  company,  as  we  under- 
stand it,  is,  that  that  law  imposes  upon  railroad  companies  a 
liability  not  previously  existing,  in  the  enforcement  of  which 
their  property  may  be  taken  ;  and  thus  authorizes  in  such  cases 
the  taking  01  property  without  due  process  of  law,  in  violation 
of  the  Fourteenth  Amendment.  The  plain  answer  to  this  conten- 
8ute  mar  pr«-  ^^^^  ^^'  ^'^^  ^^  liability  imposed  by  the  law  of,  1874 
■eribe lubui-  ariscs  Only  for  injuries  subsequently  committed;  it 
ties  of  corpora-  has  no  application  to  past  injuries,  and  it  cannot  be 
*'*■•  successfully  contended  that  the  State  may  not  pre- 

scribe the  liabilities  under  which  corporations  created  by  its  laws 
shall  conduct  their  business  in  the  future,  where  no  limitation  is 
placed  upon  its  power  in  this  respect  by  their  charters.  Legis- 
lation to  this  effect  is  found- in  the  statute-books  of  every  State. 
The  hardship  or  injustice  of  the  law  of  Kansas  of  1874,  if  there 
be  any,  must  be  relieved  by  legislative  enactment.  The  only 
question  for  our  examination,  as  the  law  of  1874  is  presented  to 
us  in  this  case,  is  whether  it  is  in  conflict  with  clauses  of  the 
Fourteenth  Amendment.     The  supposed  hardship  and  injustice 

consist  in  imputing  liability  to  the  company,  where 
The  law  not  la  no  personal  wrong  or  negligence  is  chargeable  to  it 
SeUtti'^*''  or  to  its  directors.  But  the  same  hardship  and  in- 
Amendment.      justicc,  if  there  be  any,   exist  when*  the   company, 

without  any  wrong  or  negligence  on  its  part,  is 
charged  for  injuries  to  passengers.  Whatever  care  and  precau- 
tion may  be  taken  in  conducting  its  business  or  in  selecting  its 
servants,  if  injury  happen  to  the  passengers  from  the  negligence 
or  incompetency  of  the  servants,  responsibility  therefor  at  once 
attaches  to  it.  The  utmost  care  on  its  part  will  not  relieve  it 
from  liability,  if  the  passenger  injured  be  himself  free  from  con- 
tributory negligence.  The  law  of  1874  extends  this  doctrine,  and 
fixes  a  like  liability  upon  railroad  companies,  where  injuries  are 
subsequently  suffered  by  employees,  though  it  may  be  by  the 
negligence  or  incompetency  of  a  fellow-servant  in  the  same 
general  employment,  and  acting  under  the  same  immediate  direc- 
tion. That  its  passage  was  within  the  competency  of  the  Legis- 
lature, we  have  no  doubt. 

The  objection  that  the  law  of  1874  deprives  the  railroad  com- 
panics  of  the  equal  protection  of  the  laws,  is  even  less  tenable 
than  the  one  considered.  It  seems  to  rest  upon  the  theory  that 
legislation  which  is  special  in  its  character  is  necessarily  within 
the  constitutional  inhibition ;  but  nothing  can  be  farther  from 
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the  fact.  The  greater  part  of  all  legislation  is  special,  either  in  the 
objects  sought  to  be  attained  by  it  or  in  the  extent  of  its  applica- 
tion. Laws  for  the  improvement  of  municipalities,  the  opening 
and  widening  of  particular  streets,  the  introduction  of  water  and 
gas,  and  other  arrangements  for  the  safety  and  convenience  of  their 
inhabitants,  and  laws  for  the  irrigation  and  drainage  of  particular 
lands,  for  the  construction  of  levees  and  the  bridging  of  navigable 
rivers,  are  instances  of  this  kind.  Such  legislation  does  not  infringe 
upon  the  clause  of  the  Fourteenth  Amendment  requiring  equal 
protection  of  the  laws,  because  it  is  special  in  its  character ;  if 
in  conflict  at  all  with  that  clause,  it  must  be  on  other  grounds. 
And  when  legislation  applies  to  particular  bodies  or  associations, 
imposing  upon  them  additional  liabilities,  it  is  not  open  to  the 
objection  that  it  denies  to  them  the  equal  protection  of  the  laws, 
if  all  persons  brought  under  its  influence  are  treated  alike  under 
the  same  conditions.  A  law  giving  to  mechanics  a  lien  on  build- 
ings constructed  or  repaired  by  them,  for  the  amount  of  their  work, 
and  a  law  requiring  railroad  corporations  to  erect  and  maintain 
fences  along  their  roads,  separating  them  from  land  of  adjoining 
proprietors  so  as  to  keep  cattle  off  their  tracks,  are  instances  of 
this  kind.  Such  legislation  is  not  obnoxious  to  the  last  clause 
of  the  Fourteenth  Amendment,  if  all  persons  subject  to  it  are 
treated  alike  under  similar  circumstances  and  conditions  in 
respect  both  of  the  privileges  conferred  and  the  liabilities  imposed. 
It  is  conceded  that  corporations  are  persons  within  the  meaning 
of  the  amendment.  Santa  Clara  County  z/.  Southern  Pacific 
Railroad  Co.,  118  U.  S.  394;  s.  c,  24  Am.  &  Eng.  R.  R.  Cas. 
523  ;  Pembina  Consolidated  Silver  Mining  and  Milling  Co.  v, 
Pennsylvania,  125  U.  S.  187.  But  the  hazardous  character  of 
the  business  of  operating  a  railway  would  seem  to  call  for  special 
legislation  with  respect  to  railroad  corporations,  having  for  its 
object  the  protection  of  their  employees  as  well  as  the  safety  of 
the  public.  The  business  of  other  corporations  is  not  subject 
to  similar  dangers  to  their  employees,  and  no  objections,  there- 
fore, can  be  made  to  the  legislation  on  the  ground  of  its  making 
an  unjust  discrimination.  It  meets  a  particular  necessity,  and 
all  railroad  corporations  are,  without  distinction,  made  subject  to 
the  same  liabilities.  As  said  by  the  court  below,  it  is  simply  a 
question  of  legislative  discretion  whether  the  same  liabilities 
shall  be  applied  to  carriers  by  canal  and  stage-coaches  and  to 
persons  and  corporations  using  steam  in  manufactories.  See 
Missouri  Pacific  Railway  Co.  v,  Humes,  115  U.  S.  512,  523;  s.  c, 
22  Am.  &  Eng.  R.  R.  Cas.  557;  Barbier  v.  Connolly,  113  U.  S. 
27 'y  Soon  Hing  v,  Crowley,  113  U.  S.  703. 
Judgment  affirmed. 
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Statutes  making  Railroad  Companies  Liable  for  Injuries  to  one  Servant 
owing  to  Negligence  of  Fellow-Servant.  —  See  Gumz  v,  Chicago,  etc.,  R.  Co., 
5^m.  &  Eng.  K.  R.  Cas.  383  ;  Union  Trust  Co.  v,  Tomason,  5  lb.  589;  Mis- 
souri Pac.  R.  Co.  V,  Haley,  5  lb.  594 ;  Cox  v.  Great  Western  R.  Co.,  6  lb. 
584 ;  Sloan  v.  Central  Iowa  R.  Co.,  11  lb.  145 ;  Malone  v,  Burlington,  etc.,  R. 
Co.,  II  lb.  166;  Gibbs  v.  Great  Western  R.  Co.,  11  lb.  235;  Atchison,  etc., 
R.  Co.  V.  Farrow,  11  lb.  239;  Herrick  v,  Minneapolis,  etc.,  R.  Co.,  11  lb.  256; 
Kansas  Pac.  R.  Co.  v,  Peavey,  1 1  lb.  260 ;  McLeod  v,  Ginther,  1 5  lb.  291  ; 
Atchison,  etc.,  R.  Co.  v.  King,  15  lb.  330 ;  McKune  v,  California  Southern  R. 
Co.,  17  lb.  589;  Malone  v,  Burlington,  etc.,  R.  Co'.,  17  lb.  644  ;  Missouri  Pac. 
R.  Co.-  V,  Mackey,  and  note,  22  lb.  306-333. 


Sawyer 
Minneapolis  &  St.  Louis  R.  Co. 

{Minnesota  Supreme  Courts  yan,  2,  1888.) 

Liability  of  Company  owning  Defective  Car  for  Injury  to  Servant  of  another 
Company.  —  The  plaintiff  was  injured  in  consequence  of  a  defective  step- 
ladder  on  one  of  defendant's  freight-cars.  He  was  not  at  the  time  in  the  ser- 
vice of  the  defendant,  but  of  another  company,  which  was  then  using  the  car 
in  its  own  business.  The  car  had  been  sent  over  the  road  of  the  latter  com- 
pany, which  connects  with  that  of  the  defendant,  consigned  to  a  point  in  another 
State ;  but,  on  its  return,  it  was  transferred  beyond  the  point  of  junction  at 
Which  it  should  have  been  returned  to  defendant,  and  was  loaded  with  freight 
consigned  to  a  distant  point  on  such  connecting  road.  HeltL^  that  the  defend- 
ant owed  no  duty  to  the  plaintiff  in  respect  to  the  condition  of  the  car  grow- 
ing out  of  contract  or  otherwise,  and  that  this  action  cannot  be  maintained. 

Appeal  from  District  Court,  Waseca  County ;  Buckham,  Judge. 

Lusk  &  Biinn  for  Sawyer,  appellant. 

B,  5.  Lewis  for  Minneapolis  &  St.  L.  Ry.  Co.,  respondent 

Vanderburgh, 'J.  —  One  of  defendant's  cars  was  loaded  with 
plaster  at  Fort  Dodge,  Iowa,  and  transported  over  its  line  to 
J  Waseca,  in   this  State,  a  point  of  junction  with  the 

Winona  &  St.  Peter  Railroad.  It  was  consigned  to 
Alma  Centre,  in  Wisconsin,  a  station  on  the  Green  Bay  Railroad, 
and  was  thereupon  transferred  and  taken  over  the  two  last-named 
roads  to  its  place  of  destination.  On  its  return  trip,  it  was  re- 
loaded with  freight  (emigrant  movables),  and  consigned  to  Huron, 
Dakota,  over  the  Winona  &  St.  Peter  and  Chicago  &  North- 
western roads.  The  car  was  sent  out  from  Waseca  March 
15,  1886,  and  passed  through  the  same  place  on  its  return, 
April  15.  Huron  is  260  miles  west  of  Waseca.  The  car  arrived 
at  Tracy,  a  point  on  the  Winona  &  St  Peter  road,  135  miles 
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west  of  Waseca,  on  the  evening  of  the  last-named  day.  Winona^ 
Waseca,  and  Tracy  are  division  stations,  where  trains  are  made 
up,  and  cars  inspected,  and  repairs  made.  A  new  train  was 
made  up  at  Tracy  for  Huron,  including  the  car  in  question  ; 
and  the  same  evening  the  plaintiff,  a  brakeman  in  the  em- 
ploy of  the  Chicago  &  North-western  Railroad  Company,  was 
injured  while  attempting  to  ascend  the  ladder  of  the  car.  As 
he  took  hold  of  the  second  round,  it  pulled  off,  and  he  was 
thrown  between  the  cars,  and  seriously  hurt.  The  car  was  re- 
paired and  returned  empty,  billed  from  "Huron  to  Winona," 
but  stopped  at  Waseca  on  April  13,  and  was  then  returned 
to  the  defendant.  The  evidence  ten.ds  to  prove  that  the  round 
which  broke  loose  had  not  been  securely  or  properly  attached 
to  the  body  of  the  car,  and  that  apparently,  when  repaired,  it 
had  been  fastened  with  a  screw  which  was  fixed  in  or  beside 
a  piece  of  wood  which,  in  process  of  time,  ceased  to  hold  it 
firmly,  and  the   ladder  had   become  unsafe. 

At  the  time  of  the  accident  it  is  clear  that  the  car  was  not 
in  the  service  of  the  defendant.  There  is  no  evidence  that 
its  use  beyond  and  west  of  Waseca  was  authorized  by  defend- 
ant. And  though  railway  companies,  for  convenience  or  by 
reason  of  the  urgency  of  their  business,  not  unfrequently  make 
such  use  of  foreign  cars,  or  cars  from  connecting  lines  belong- 
ing to  other  companies,  when  they  get  possession  of  them, 
yet  the  evidence  fails  to  show  any  general  custom  from  which 
an  authority  can  be  implied  to  retain  or  divert  such  cars  to  a 
special  or  general  use  in  their  own  business,  further  than  is 
necessary  or  proper  on  their  return  to  the  place  or  point  of 
junction  whence  they  may  have  been  taken.  The  evidence 
shows,  that  while,  from  the  nature  of  the  case,  it  is  difficult  to 
prevent  such  use  of  cars,  yet  that  the  owners  object  to  it,  and 
that  it  is  considered  "  an  abuse  of  a  car "  to  retain  it  and  use 
it  in  the  business  of  the  bailee  on  its  own  lines  further  than 
is  reasonably  necessary  in  returning  it.  If  the  defendant  had 
seasonably  regained  control  of  the  car,  it  may  be  presumed 
that  it  would  have  inspected  and  repaired  the  same  in  due 
course.  It  is  evident  that  its  liability  could  not  continue  in- 
definitely for  defects  which  might  be  developed  from  the  faulty 
construction  of  cars  kept  out  of  its  use. 

At  the  time  of  the  accident  the  car  was  under  the  manage- 
ment and  control  of  the  company  operating  it,  and  not  of  the 
defendant.  It  did  not  come  to  the  hands  of  the  Defendant 
plaintiff  through  the  agency  or  by  the  authority  of  owed  plaintiff 
the  defendant,  and  there  is  no  privity  between  them.  ■©  duty,  and  i» 
It  owed  him  no  duty  growing  out  of  contract,  and  was  "*^*  "*'*^*' 
not  bound  to  furnish   him  safe  instrumentalities.     As   to   the 
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defendant,  the  plaintiff  was  a  mere  stranger.  Winterbottom  v, 
Wright,  lo  Mees.  &  W.  io8  ;  Loop  v.  Litchfield,  42  N.  Y.  358  ; 
Thomp.  Neg.  227,  237. 

There  is  a  class  of  actions  in  tort  which  are  maintained  on 
the  ground  that  the  wrongful  acts  or  omissions  on  the  part  of  the 
defendant  are  such  as  are  in  themselves  imminently  dangerous 
to  others,  and  from  which  a  general  liability  arises  to  any  one  for 
injuries  which  can  be  traced  as  the  natural  and  probable  con- 
sequences of  such  acts.  Thomas  v.  Winchester,  6  N.  Y.  402,  and 
cases  cited  ;  Smith  v.  Railroad  Co.,  19  N.  Y.  130.  But  this  case 
evidently  does  not  belong  to  that  class,  and  the  defendant  owed 
no  such  general  duty  to  the  plaintiff  or  others  not  in  privity  with 
it.  Kahl  V.  Love,  37  N.  J.  Law,  8 ;  Longmeid  v.  Holliday,  6 
Exch.  761 ;  Collis  v,  Selden,  L.  R.  3  C.  P.  495.  The  liability  of 
the  defendant  in  respect  to  the  condition  of  its  cars  did  not 
extend  beyond  those  to  whom  it  owed  some  duty  by  reason  of  its 
relation  to  them  as  master,  employer,  or  carrier.  Any  other  rule 
would  be  found  impracticable  of  application  in  ordinary  business 
operations.  Thomas  v,  Winchester,  supra,  408  ;  Kahl  v.  Love, 
supra, 

A  new  trial  was  properly  granted.     Order  affirmed. 

Injury  to  Servant  of  one  Conrtpany  using  Tracks  of  another  Road^  —  In 

an  action  for  damages  sustained  by  an  employee  of  the  Port  Royal  Railroad 
while  its  train  was  by  license  running  on  the  track,  alleged  to  have  been 
defective,  of  the  Augusta  Railroad,  held,  that  the  latter  company  was  liable 
if  it  failed  to  furnish  a  track  over  which  the  train  might  safely  run.  In  such 
case,  if  the  injury  was  caused  by  a  defect  in  the  trucks  of  the  cars  of  the 
company  of  whicn  plaintiff's  husoand  was  an  employee,  she  cannot  recover 
from  the  other  company ;  but  if  caused  both  by  defect  of  the  trucks  of  the 
cars  of  the  Port  Royal  and  in  the  track  of  the  Aueusta  company,  then  plaintiff 
would  be  entitled  to  recover  in  the  proportion  the  defective  track  contributed  to 
the  injury.     Augusta  &  K.  R.  Co.  ?/.  Killain  (Ga.),  4  S.  East  Rep.  165. 

Engineer  Injured  at  Crossing  of  Two  Roads  owing  to  Defective  Track  of 
•other  Company.  —  Defendant  W.  R.  Ry.  Co.  owned  and  controlled  two  parallel 
switch  lines  in  the  city  of  Indianapolis,  which  were  crossed  by  the  line  of 
defendant  I.,  B.  &  W.  Ry.  Co.  These  switch  lines  were  designed  and  permitted 
to  be  used  for  the  purpose  of  transporting  freight  and  cars  to  and  from  a  pork- 
house  by  the  various  connecting  lines  coming  into  the  city.  Plaintiff,  an 
engineer  on  a  connecting  line,  while  approaching  the  crossing  of  the  I.,  B.  & 
W.  track  on  one  of  the  switch  lines,  was  injured  through  his  engine  being  nm 
into  by  a  car  of  another  connecting  line,  which  car  left  the  track  by  reason  of 
the  loose  and  unsafe  condition  of  the  crossing  at  the  I.,  B.  &  W.  track  with  the 
other  switch  line.  Plaintiff  was  proceeding  across  the  track  of  the  I.,  B.  &  W. 
Co.  upon  a  signal  given  by  said  company.  Held,  that  plaintiff  was  at  the  place 
where  he  was  injured  upon  the  invitation  of  both  defendants,  and  that  both 
were  under  obligation  to  provide  for  his  safety  while  passing  over  their  tracks. 
Plaintiff  knew  of  the  unsafe  condition  of  a  railway  crossing  at  which  the  car 
that  caused  his  injury  left  the  track,  but  no  defect  was  shown  to  exist  in  the 
track  he  was  using,  or  in  the  crossing  over  which  he  was  trying  to  pass,  when 
he  was  hurt.  HeU,  that  he  was  not  guilty  of  contributory  negligence.  Indianaf 
Bloomington,  &  W.  R.  Co.  v,  Bamhart  (Ind.),  16  N.  East.  Rep.  121. 
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St.  Louis,  Fort  Scott,  &  Wichita  R.  Co. 

V. 

Willis. 

(/Cansas  Supreme  Caurfj  Jan,  7,  18S8.) 

Injury  to  Servant.  —  Negligence  of  Independent  Contractor.  —  Where  a 
railroad  company  contracts  with  a  construction  companv  to  survey  and  locate 
its  line,  procure  its  right  of  way,  build  its  road-bed,  trades,  bridges,  side-tracks, 
etc.,  and  equip  the  same  with  en^nes  and  cars,  in  accordance  with  certain 
specifications,  such  provisions  of  the  construction  contract  make  the  con- 
struction company  an  independent  contractor,  in  the  sense  that  the  railroad 
company  is  not  liable  for  injuries  occasioned  by  a  defective  track,  or  the  negli> 
gence  of  employees  on  a  train  laden  with  construction  materials,  on  a  part  of 
the  line  constructed  by  the  contracting  company,  and  remaining  under  its  con- 
trol, and  not  inspected  and  accepted,  or  operated  by  the  railroad  company.  It 
is  error  to  render  a  judgment  against  the  railroad  company  for  such  injury. 

Trial.  —  Special  Findings.  —  Misconduct  of  Jury.  —  When  a  jury  returns 
evasive  and  unsatisfactory  answers  to  certain  special  questions  submitted  to 
them,  and  to  others  makes  answers  that  are  not  supported  by  any  evidence, 
and^  persists  in  such  a  course  after  objection  is  made  to  such  answers  by 
counsel,  and  after  admonition  by  the  court,  it  is  a  good  and  sufficient  cause  for 
a  reversal  of  the  case,  and  the  granting  of  a  new  triaL  Railway  Co.  v.  Fray,. 
15  Am.  &  £ng.  R.  R.  Cas.  158,  cited  and  followed. 

Commissioners'  decision.  Error  to  District  Court,  Sedgwick 
County ;  T.  B.  Wall,  Judge. 

This  action  was  instituted  by  Maggie  Willis,  administratrix  of 
the  estate  of  Charles  R.  Willis,  deceased,  against  the  St.  Louis, 
Fort  Scott,  &  Wichita  Railroad  Company,  and  the  Ellsworth, 
McPherson,  Newton,  &  South-eastern  'Railway  Company,  to 
recover  damages  for  the  death  of  the  intestate,  Charles  R.  Willis, 
her  husband,  caused,  as  she  alleges,  by  the  negligence  of  the 
defendant  railroad  companies. 

The  material  parts  of  her  petition  are  as  follows :  "  (4)  That 
said  Charles  R.  Willis,  deceased,  was  on  the  twenty-eighth  day  of 
June,  A.D.  1885,  in  the  employment  of  both  defendants,  at  their 
request,  as  brakeman  and  laborer  for  said  defendants  ;  and  that  on 
said  dlay,  while  discharging  his  duties,  at  defendants'  said  request, 
as  such  brakeman  and  laborer,  he  was  riding  on  one  of  the  cars 
belonging  to  the  defendant,  going  over  the  Ellsworth,  McPherson, 
Newton,  &  South-eastern  Railroad  from  Newton,  Harvey  County, 
Kansas,  to  El  Dorado,  Butler  County,  Kansas,  said  car  being 
attached  to  a  locomotive  and  other  cars,  all  belonging  to  defend- 
antSy  and  under  the  control  and  under  the  management  of  their 
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servants,  agents,  and  employees.  (5)  That  the  car  on  which  said 
Willis  was  riding  was  old  and  worn  and  defective,  and  the  oth^r 
cars,  and  the  locomotive  attached  thereto,  were  also  unsound  and 
defective,  and  unfit  for  use  as  rolling-stock  upon  the  road,  and  the 
track  itself  was  uncompleted,  and  in  bad  condition,  and  it  was 
unsafe  and  dangerous  to  pass  cars  thereover ;  all  of  which  defend- 
ants and  their  agents  knew,  but  of  which  this  said  Willis  was 
ignorant.  (6)  Nevertheless,  the  defendants  negligently  and  wrong- 
fully and  knowingly  suffered  and  caused  all  of  said  cars,  and  the 
said  locomotive,  and  the  said  track  to  be  used  in  passing  said  cars 
and  locomotive  to  and  fro  over  said  track ;  and  while  Charles  R. 
Willis,  deceased,  was  riding  on  the  car  above  mentioned,  in  Har- 
vey County,  passing  from  Newton  to  El  Dorado,  as  aforesaid, 
engaged  in  the  discharge  of  his  duties  as  brakeman,  as  aforesaid,  at 
the  request  of  said  defendant,  and  while  he  was  exercising  due 
care  and  caution,  the  said  car,  and  the  other  cars,  and  locomotive 
thereto  attached,  and  propelling  the  same,  were  by  reason  of 
the  defective  and  unsound  and  unsafe  condition  of  all  said  cars 
and  locomotive  and  track,  and  the  negligence  of  defendants  and 
their  employees  —  other  than  said  Willis — in  handling,  controlling, 
and  operating  said  cars  and  locomotive  over  said  track  in  an 
unskilful  and  careless  manner,  thrown  from  the  track  with  great 
violence,  and  a  sudden  shock,  whereby,  and  by  reason  whereof,  the 
said  Willis,  without  any  fault  or  negligence  of  his  own,  was  una- 
voidably and  forcibly  thrown  to  the  ground  from  the  said  car  on 
which  he  was  riding;  and  falling  on  the  track  or  near  there,  in 
front  of  the  wheels  of  the  cars,  the  said  wheels  ran  upon  and 
across  him,  crushing  and  lacerating  his  limbs,  and  fatally  wound- 
ing him,  so  that,  after  lingering  in  agony  and  pain  for  about  one 
hour,  he  died  from  the  effects  thereof." 

Each  of  the  defendant  railroad  companies  filed  separate  answers, 
pleading  general  denials,  and  alleging  that  the  injury  was  the 
result  of,  and  was  directly  caused  by,  the  negligence  and  careless- 
ness of  the  said  Charles  R.  Willis.  There  was  a  trial  at  the  Feb- 
ruary term,  1886,  of  the  Sedgwick  District  Court,  and  a  verdict 
and  judgment  for  the  plaintiff  for  $5,000.  Special  questions  were 
submitted  to  the  jury,  at  the  request  of  the  plaintiffs  in  error,  and 
answered  as  follows :  "  (i)  Was  there  at  this  time,  and  prior  to 
this  accident,  a  corporation  known  as  the  *  Ellsworth,  McPherson, 
Newton,  &  South-eastern  Railroad  Company ' }    Answer,     Yes. 

(2)  Was  there  a  corporation  known  at  this  time  as  the  *  West  Kan- 
sas Construction  Company ' }    A.  According  to  the  evidence,  yes. 

(3)  Was  there  any  contract  between  the  said  Ellsworth,  McPher- 
son, Newton,  &  South-eastern  Railway  Company  and  the  West  Kan- 
sas Construction  Company  for  the  construction  of  the  road  from 
the  city  of  El  Dorado  to  the  city  of  Newton,  and  was  that 
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contract  in  writing,  and  was  said  road  built  under  said  contract  ? 

A,  No.     The  contract  was  made  with  Mr. ,  of  New  York. 

(4)  Is  it  not  a  fact  that  the  St.  Louis,  Fort  Scott,  &  Wichita  Rail- 
road was  not  a  party  to  said  contract }  A,  Yes.  (5)  Is  it  not  a 
fact  that  the  St.  Louis,  Fort  Scott,  &  Wichita  Railroad  did  not 
construct  said  railroad  "i  A,  In  some  respects  they  did.  (6)  Is 
it  not  a  fact  that  D.  P.  Jones  was  president  of  the  West  Kansas 
Construction  Railroad  Company }  A.  Charter  so  states.  (7)  Is 
it  not  a  fact  that  John  Gaffney  was  the  boss  track-layer  for  the 
West  Kansas  Construction  Company  in  the  construction  of  said 
road  from  the  city  of  El  Dorado  to  the  city  of  Newton }  A.  Yes. 
(8)  Is  it  not  a  fact  that  N.  S.  Woods  was  the  engineer  of  said 
road  from  El  Dorado  to  Newton  for  said  West  Kansas  Construc- 
tion Company }  A,  Yes.  (9)  Is  it  not  a  fact  that  the  said  D. 
P.  Jones  had  charge  of  the  construction  of  said  road,  under  said 
contract,  in  behalf  of  the  West  Kansas  Construction  Company } 
A,  No.  (10)  Is  it  not  a  fact  that  the  said  N.  S.  Woods  was  sub- 
ject to  his  orders  and  control.?  A.  We  do  not  know,  (u)  Is  it 
not  a  fact  that  the  said  John  Gaffney  was  subject  to  the  immedi- 
ate orders  and  control  of  said  N.  S.  Woods  and  the  said  D.  P.  Jones .? 
A,  We  believe  that  he  was  subject  to  the  orders  of  N.  S.  Woods. 
(12)  Is  it  not  a  fact  that  John  Gaffney  had  the  immediate  charge 
of  the  construction  and  control  of  the  persons  who  had  charge  of 
the  supply-train,  including  the  car  and  engine  connected  there- 
with }  A,  We  believe,  from  the  evidence,  he  had,  so  far  as  to 
informihg  them  what  supplies  hcxwanted.  (13)  Is  it  not  a  fact 
that  the  St.  Louis,  Fort  Scott,  &  Wichita  Railroad  did  not  direct 
or  control  the  construction  of  said  road,  or  the  men  employed  in 
and  about  the  construction  thereof.?  A,  We  do  not  so  under- 
stand it.  (14)  Is  it  not  a  fact  that  the  deceased,  C.  R.  Willis, 
had  been  discharged  or  suspended  from  the  employment  of  the 
St.  Louis,  Fort  Scott,  &  Wichita  Railroad  for  some  time  before 
he  went  to  work  on  the  construction  of  the  Ellsworth,  McPher- 
son,  Newton,  &  South-eastern  Railway.?  A,  Not  discharged. 
(15)  Is  it  not  true  that  he  worked  on  the  construction  of  said 
road  after  the  time  he  went  there  until  the  time  of  his  d.eath .? 
A,  Evidence  shows  that  he  was  at  work  on  the  train  that  hauled 
supplies  for  said  road.  (16)  Is  it  not  true  that  the  engine  and 
car  with  which  the  said  Willis  was  connected  at  the  time  of  his 
death  had  been  before  that  for  a  time  leased  or  rented  or  hired 
to  the  West  Kansas  Construction  Company,  for  which  it  was  to 
pay  the  said  railroad  company  a  consideration  therefor  ?  A, 
There  was  no  evidence  showing  that  there  was  any  compensation 
paid  for  the  use  of  said  engine  and  said  car.  (17)  Is  it  not  a  fact 
that  the  time  and  the  accounts  of  the  said  messenger,  and  the 
said  Willis,  deceased,  and  the  other  brakemen,  were  kept  sepa- 
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rately,  and  marked  on  the  rolls  of  the  West  Kansas  Construction 
Company  ?  A.  The  accounts  and  time  were  kept  on  the  rolls 
of  the  St.  Louis,  Fort  Scott,  &  Wichita  Railroad  Company,  but 
can't  say  that  they  were  kept  separately.  (i8)  If  you  find  the  said 
Willis,  deceased,  has  not  been  paid,  is  it  not  a  fact  that-the  West 
Kansas  Construction  Company  owes  him  for  his  services  ?  A. 
We  do  not  find  it  sp.  (19)  Is  it  not  a  fact  that  the  Ellsworth, 
McPherson,  Newton,  &  South-eastern  Railway  did  not  employ 
anybody,  or  pay  anybody,  in  the  construction  of  the  road,  except- 
ing the  West  Kansas  Construction  Company  ?  A,  Do  not  know. 
(20)  Is  it  not  a  fact  that  the  Ellsworth,  McPherson,  Newton,  & 
South-eastern  Railway  Company  did  not  exercise  any  control  or 
direction  whatever  over  the  engine  or  cars  or  men  employed  in 
the  construction  of  its  railway,  or  in  the  mode  and  manner  of  the 
construction  thereof?  A,  We  do  not  know.  (21)  Is  it  not  a 
fact  that  the  only  action  by  the  Ellsworth,  McPherson,  Newton, 
&  South-eastern  Railway  was  by  and  through  the  president,  J.  W. 
Miller,  in  the  accepting  of  the  road,  for  the  purpose  of  deter- 
mining if  it  was  being  built  in  accordance  with  the  contract.^ 
A,  We  do  not  know.  (22)  Is  it  not  a  fact  that  the  Ellsworth, 
McPherson,  Newton,  &  South-eastern  Railway  Company  did  not 
accept  the  said  road,  or  any  part  thereof,  until  after  the  first  day 
of  July,  1885,  and  until  after  the  same  was  built  and  completed 
from  the  city  of  EI  Dorado  to  the  city  of  Newton  ^  A,  Evidence 
does  not  show  when  officially  accepted.  (23)  Who  were  the 
principal  persons  in  charge  of  the  construction,  and  in  the  control 
and  the  operation,  of  the  Ellsworth,  McPherson,  Newton,  & 
South-eastern  Railway  from  the  beginning  of  its  construction  to- 
the  time  of  its  completion  and  acceptance,  July  i,  1885  ?  A.  J.  W, 
Miller,  N.  S.  Woods,  and  John  Gaffney,  according  to  the  evidence. 
(24)  When,  if  at  all,  did  the  Ellsworth,  McPherson,  Newton,  & 
South-eastern  Railway  Company,  with  reference  to  the  time  of 
the  accident  in  question,  become  consolidated  with  the  St.  Louis, 
Fort  Scott,  &  Wichita  Railway ;  was  it  before,  or  after  i  A.  No- 
date  given  in  evidence.  (25)  What  do  you  find  was  the  cause 
of  the  car  jumping  the  track  at  the  time  Willis  was  killed.^ 
A,  Train  running  at  too  great  a  speed  for  the  condition  of  the  road 
and  the  make-up  of  the  train.  (26)  What  position  was  Willis 
occupying  at  the  time  he  was  thrown  from  the  box.^  A,  At 
the  end  of  the  car,  near  the  brake.  (27)  Is  it  not  a  fact  that  the 
deceased,  Willis,  knew  the  condition  of  the  track  over  which 
the  train  was  passing  at  the  time  he  was  killed  }  A,  We  have  no 
means  of  knowing  as  to  Willis's  personal  knowledge  as  to  the 
actual  condition  of  the  track  at  that  point.  (28)  Is  it  not  a  fact 
that  he  had  been  runnmg  back  and  forth  over  the  track  for  a 
week  or  ten  days,  and  had  a  reasonable  opportunity  for  knowings 
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the  condition  of  the  track?  A,  No,  as  the  last  train  over 
might  have  misplaced  the  track.  (29)  Is  it  not  true  that  it  was 
his  duty,  as  well  as  that  of  the  other  brakemen,  in  the  position 
in  which  he  was  located,  and  the  direction  in  which  the  train  was 
running,  to  signal  the  engineer  if  he  was  going  too  fast,  and  also 
to  apply  the  brakes  when  the  engineer  had  ceased  to  use  steam, 
if  the  train  was  going  too  fast  down  grade  ?  A.  Yes,  it  is  true, 
and  we  understood  from  the  evidence  that  he  did  so  signal  and 
apply  the  brakes.  (30)  Is  it  not  true  that  he  had  a  reasonable 
opportunity  to  know  how  the  car  upon  which  he  was  riding,  and 
upon  which  he  had  been  riding  for  a  week  or  ten  days,  was  con- 
structed ?  A,  Although  his  position  as  brakeman  gave  him  a 
reasonable  opportunity  to  notice  the  construction  of  the  car,  yet 
his  supposed  want  of  knowledge  in  that  branch  of  the  service 
would  naturally  prevent  his  discovering  its  defects.  (31)  If  you 
believe  that  the  condition  of  the  track  caused  the  car  to  leave 
the  track,  state  wherein  the  track  was  defective.  A,  We  do  so 
believe,  and  herewith  state  that,  from  the  evidence  adduced,  we 
find  that  the  rails  were  laid  on  ties  that  were  about  four  feet 
apart,  and  the  spikes  were  driven  in  only  every  alternate  tie, 
making  about  eight  feet  between  spiked  ties,  and  not  sufficient 
surfacing  was  done  to  hold  the  ties  in  place ;  consequently,  in 
connection  with  the  high  rate  of  speed,  making-up  of  the  train, 
the  condition  of  the  track,  these  united  causes  made  the  car 
leave  the  track.*'  , 

y.  H.  RichardSy  and  Harris^  Harris^  &  Vermillion  for  plaintiffs 
in  error. 

Houston  &  Bentley  for  defendant  in  error. 

Simpson,  C.  —  Assuming,  for  the  present,  that  all  the  other 
material  facts  essential  to  a  recovery  in  this  action  have  been 
established  by  proper  proof,  it  remains  to  determine 
'  whether  either  of  the  railroad  companies  that  are  *'  ** 

plaintiffs  in  error  here  are  liable  in  damages  for  the  death  of 
Charles  R.  Willis.  Their  liability  depends  upon  the  law  as 
applied  to  the  special  findings  of  the  jury,  and  such  other  facts  as 
are  established  in  the  record  about  which  there  are  no  special 
findings,  and  not  much  controversy.  Those  material  to  the  in- 
quiry are  as  follows :  The  Ellsworth,  McPherson,  Newton,  & 
South-eastern  Railway  Company  was  organized  to  construct  a 
line  of  railway  from  El  Dorado,  in  Butler  County,  to  Newton, 
and  "being  desirous  of  immediately  constructing  a  part  of  its 
line  from  El  Dorado  to  Newton,  on  the  thirty-first  day  of  March, 
1885,  entered  into  a  contract  with  a  corporation  known  as  the 
*  West  Kansas  Construction  Company,*  to  construct  and  equip 
that  part  of  its  line."    The  construction  company  was  to  survey 

53  A.  &  E.  R.  Cas.— 26. 


402      ST.  LOUIS,  FORT  SCOTT,  k   WICHITA   R.  CO.  V.  WILLIS. 

and  locate  the  line,  procure  the  right  of  way,  build  the  road-bed, 
tracks,  bridges,  side-tracks,  etc.,  and  equip  the  same  with  engines 
and  cars,  in  accordance  with  certain  specifications.  By  the 
terms  of  the  contract,  the  railway  company,  through  its  officers, 
were  to  inspect  and  accept  provisionally  the  road  as  completed 
in  sections  of  five  miles  or  more  ;  and,  as  such  sections  were  turned 
over  to  and  operated  by  the  railway  company,  it  was  to  haul  the 
supplies  for  the  construction  company  at  specified  rates.  These 
provisions  were  not  strictly  observed ;  and  the  construction  com- 
pany remained  in  charge  and  control  of  the  whole  line  con- 
structed by  them  until  the  road  reached  Newton,  after  the  death 
of  the  deceased,  when,  on  or  about  the  first  day  of  July,  1885,  the 
control  of  the  road  passed  into  the  hands  of  the  railroad  com- 
pany. The  death  of  Willis  occurred  on  the  .twenty-eighth  day 
of  June,  1885.  The  Ellsworth  Company  also  agreed  that  the 
construction  company  should  have  the  privilege  of  running  ifs 
trains  over  the  line  inspected,  and  to  receive  and  carry  forwai;d 
construction  material,  or  for  other  necessary  purposes,  feut  trains 
should  be  run  under  police  rules  and  regulations  prescribed  by 
the  Ellsworth  Company,  and  under  its  control  as  to  time  and 
speed  of  movement ;  and  the  construction  company  was  to 
be  liable  for  all  damages  to  stock,  or  to  other  property  or 
persons,  which  it  might  cause.  These  are  all  the  provisions  of 
the  contract  between  the  Ellsworth  Company  and  the  construc- 
tion company  that  seem  to  have  any  bearing  upon  the  question 
of  liability  of  either  company  for  the  death  of  Willis.  The 
special  findings  of  the  jury  having  reference  to  sirth  liability  are 
all  of  a  negative  character ;  «uch  as,  "  they  do  not  know,"  or  an- 
swers of  similar  import,  that  are  evasive  in  their  tone,  and  .not 
frank  responses  to  direct  questions. 

It  remains  for  us  to  determine  the  liability  of  these  two  com- 
panies, or  either  of  them,  on  the  terms  and  conditions  of  the 

written  contract  for  construction.  It  is  a  familiar 
Company  not  Principle  of  law  that  the  Ellsworth  Company  could 
respontibie  for  not  be  held  responsible  for  the  negligent  act  of 
net ligevce  of  the  construction  company  without  it  had  assumed 
conttnirtioii      g^  j^  responsibility  by  contract.     The  evidence  shows 

Without  question  that  each  one  of  these  contracting 
parties  was  a  separate  and  independent  incorporation  of  the 
State,  contracting  with  each  other  about  the  construction  and 
equipment  of  a  line  of  railroad  from  El  Dorado  to  Newton,  at 
arm's-length.  There  must  be  some  affirmative  showing,  by  the 
terms  of  the  construction  contract  or  by  some  other  evidence, 
that  the  Ellsworth  Company  had  made  an  agreement,  in  some 
form,  to  be  or  become  responsible  for  the  negligent  acts  of  the 
construction  company,  before  it  can  be  held  liable.     This  is  not 
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shown  by  the  express  terms  of  the  construction  contract ;  but,  on 
the  contrary,  that  contract  contains  a  provision  that  declares 
"  the  construction  company  shall  be  liable  for  all  damages  to 
stock  or  other  property  or  to  persons  which  it  may  cause."  It 
seems  to  us  that  from  the  provisions  of  this  contract,  sup- 
plemented by  all  the  evidence  in  the  case  tending  to  throw 
light  on  these  provisions,  the  West  Kansas  Construction  Com- 
pany was  an  independent  contractor,  in  the  sense  that  it  was 
only  answerable  to  its  employer,  the  Ellsworth  Company,  as  to 
the  results  of  the  work,  and  not  in  the  details  of  its  manage- 
ment or  the  incidents  of  its  prosecution.  The  test  is.  Which 
party  controls  the  work  while  it  is  progressing.^  Who  has 
charge  of  the  management  and  control  of  the  forces,  and  who 
controls  the  movement  and  location  of  the  material  used  in  the 
construction }  Who  hires  the  workmen,  buys  the  material,  ar- 
ranges the  details,  directs  and  superintends  the  labor,  and  is 
responsible  for  all  failures  that  do  not  meet  the  requirements 
of  the  contract,  or  fulfil  the  specifications  ?  Who  alone  is  re- 
sponsible for  results  produced  by  separate  and  independent 
management  ?  Who  has  control  of  the  mode  and  manner  cf 
doing  the  work,  subject  only  to  a  provision  that  it  must  be  equal 
to  a  fixed  rule  or  a  certain  degree  of  excellence  ?  When  that 
is  determined,  liability  is  fixed-  This  contract  contains  sweep- 
ing provisions,  indicating  its  true  intent  and  meaning  with  re- 
spect to  this  question.  The  construction  company  was  to  sur- 
vey and  locate  the  line ;  procure  the  right  of  way ;  build  the 
road-bed,  tracks,  bridges,  side-tracks,  etc.  ;  equip  the  same  with 
engines  and  cars,  in  accordance  with  certain  specifications. 
All  this  implies  a  condition  of  things  that  necessarily  makes 
the  construction  company  an  independent  constructor,  so  far 
as  the  provisions  of  the  contract  furnish  a  rule  for  classifica- 
tion. The  contractual  relation  between  the  Ellsworth  Railroad 
Company  and  the  construction  company  excludes  all  considera- 
tion of  the  question  of  the  one  being  the  servant  or  agent  of 
the  other.  The  status  of  the  construction  company  is  fixed 
by  positive  and  express  agreement  as  that  of  an  independent  con- 
tractor. But  insomuch  as  the  terms  of  the  contract  provide  that 
the  Ellsworth  Company,  through  its  officers,  were  to  inspect  and 
accept  provisionally  the  road  as  completed  in  sections  of  five 
miles  or  more,  and  as  such  sections  were  turned  over  to  and 
operated  by  the  Ellsworth  Company,  it  was  to  haul  the  supplies 
for  the  construction  company  at  specified  rates  ;  and  that  the  con- 
struction company  should  have  the  privilege  of  running  its  trains 
over  the  line  inspected ;  but  that  trains  should  be  run  under  the 
police  rules  and  regulations  prescribed  by  the  Ellsworth  Com- 
pany, and  under  its  control  as  to  time  and  speed  of  movement, 
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—  that  the  Ellsworth  Company  is  responsible  under  the  contract. 
To  make  it  so,  it  must  affirmatively  appear  that  at  the  time  of 
the  death  of  Willis  this  particular  section  of  the  road  had  been 
inspected  and  accepted  under  the  contract  by  the  Ellsworth  Com- 
pany ;  that  the  train  to  whose  crew  Willis  belonged  was  under 
the  control  of  that  company  as  to  the  time  and  speed  of  move- 
ment ;  and  the  other  essential  elements,  such  as  negligence,  etc.,. 
necessary  to  a  recovery.  But  it  affirmatively  appears  that  the 
line  of  road  was  not  inspected  or  accepted  until  after  the  death 
of  Willis,  and  there  does  not  appear  to  be  any  evidence  in  the 
record  contradictory  of  this  statement.  So  that  neither  by  the 
terms  of  the  contract,  nor  by  the  performance  of  the  conditions 
by  which  the  railroad  company  might  have  become  liable,  can- 
it  be  said  that  the  Ellsworth  Company  is  in  any  manner  respon^ 
sible  for  the  death  of  the  intestate.  This  general  conclusion  is 
supported  by  the  cases  of  Railroad  Co.  v.  Davis,  34  Kan.  202 ; 
s.  c,  25  Am.  &  Eng.  R.  R.  Cas.  305  ;  Railway  Co.  v.  Ritz,  30- 
Kan.  31  ;  Hittie  v.  Railroad  Co.,  19  Neb.  620;  s.  c,  29  Am.  & 
Eng.  R.  R.  Cas.  586;  Railway  Co.  v.  Fitzsimmons,  18  Kan.  34, 
and  authorities  cited  in  that  case;  Hughes  v.  Railway  Co.,  15. 
Am.  &  Eng.  R.  R.  Cas.  100;  McCafferty  v.  Railroad  Co,  61  N.Y. 
178 ;  Pawlet  v.  Railroad  Co.,  28  Vt.  297 ;  West  v.  Railroad  Co.,. 
63  111.  545.  In  the  first  and  leading  case  in  our  own  court  on 
this  subject,  that  of  Railway  Co.  v,  Fitzsimmons,  it  is  said, 
"  When  a  railroad  is  being  constructed,  and  is  in  the  exclusive 
possession  of  and  operated  by  a  contractor  for  its  construction, 
and  the  railroad  company,  at  the  time  the  injuries  complained  of 
are  committed,  has  no  control  thereof,  such  company  is  not  liable 
for  the  damages  resulting  from  the  operation  of  such  railroad. 
In  such  case  the  maxim  respondeat  superior  dpts  not  apply." 

Two  propositions  have  been  established,  —  tYiQ  first  being  that,, 
by  the  express  terms  of  the  construction  contract,  the  Ellsworth 
Company  is  not  liable ;  and,  second,  that  the  Ellsworth  Company 
had  not  inspected  and  accepted  the  section  of  road  upon  which 
the  injuries  complained  of  happened,  and  had  not  control  of  the 
construction  trains  running  thereon,  so  as  to  charge  specified 
rates  for  the  transportation  thereof,  and  had  not  control  of  such 
trains  as  to  time  and  speed  of  movement,  so  as  to.  make  it  liable 
under  the  conditions  of  that  provision  in  the  construction  con- 
tract. Counsel  for  defendant  in  error  insist  that  the  Ellsworth 
Company  is  liable,  "  because  it  existed  only  in  name  at  the  time 
of  this  accident."  The  precise  contention  is,  that,  as  the  man- 
aging and  controlling  officers  of  the  Ellsworth  Company  were  the 
same  as  the  Fort  Scott  Company,  and  it  allowed  the  Fort  Scott 
Company  to  exercise  its  privileges,  and  by  this  exercise  Willis 
came  to  his  death,  it  is  therefore  responsible.     There  are  some 
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inherent  difficulties  in  arriving  at  such  a  conclusion  on  this  state 
of  facts.  If  the  officers  of  both  companies  were  identical,  and 
the  privileges  of  the  Ellsworth  Company  were  exercised  by  the 
Fort  Scott  Company,  by  permission  of  the  Ellsworth  Company, 
then  certainly  one  and  probably  both  companies  would  be  liable  ; 
but  not  by  reason  of  the  similarity  of  officers,  for  that  does  not 
fix  liability  (Railroad  Co.  v,  Davis,  34  Kan.  202 ;  s.  c,  25  Am.  & 
Eng.  R.  R.  Cas.  305),  but  by  reason  of  the  joint  exercise  in  a 
negligent  and  careless  manner  of  the  privileges  of  one.  But 
there  is  an  assumption  in  the  statement  that  has  no  support  from 
the  evidence  in  the  case;  for,  at  the  time  the  injuries  complained 
of  occurred,  the  Ellsworth  Company  had  no  privileges,  and  had 
not  granted  the  Fort  Scott  road  any  permission  to  exercise  them. 
So  we  conclude  that  there  is  no  ground  upon  which  a  liability  on 
the  part  of  the  Ellsworth  Company  can  be  placed  in  this  case, 
and  it  was  error  to  render  a  judgment  against  it. 

We  are  now  to  inquire  as  to  the  liability  of  the  St.  Louis, 
Fort  Scott,  &  Wichita  Railroad  Company  to  answer  in  damages 
for  the  death  of  the  intestate.  This  liability  is 
asserted  for  the  following  reasons:  The  jury,  in  J'^'^^^' 
response  to  special  questions  submitted,  find  **that  it  ^mpany. 
is  a  fact  that  the  St.  Louis,  Fort  Scott,  &  Wichita 
Railroad  did  construct  the  railroad  from  El  Dorado  to  Newton 
in  some  respects."  They  find  that  the  St.  Louis,  Fort  Scott,  & 
Wichita  Railroad  Company  was  not  a  party  to  the  contract  of 
<:onstruction.  They  say,  in  response  to  this  question,  "  Is  it 
not  a  fact  that  the  St.  Louis,  Fort  Scott,  &  Wichita  Railroad  did 
not  direct  or  control  the  construction  of  said  road,  or  the  men 
employed  in  and  about  the  construction  thereof  }  Answer.  We 
do  not  so  understand  it.'*  Question  6.  "  Is  it  not  true  that  the 
engine  and  car  with  which  the  said  Willis  was  connected  at 
the  time  of  his  death,  had  been  before  that  time  leased  or  rented 
or  hired  to  the  West  Kansas  Construction  Company,  for  which 
it  was  to  pay  the  said  railroad  company  a  consideration  therefor.^ 
A,  There  was  no  evidence  showing  that  there  was  any  compen- 
sation paid  for  the  use  of  said  engine  and  car."  Separate  and 
apart  from  these  evasive  findings  of  the  jury,  —  of  which  there 
is  not  a  particle  of  evidence  to  support,  —r  there  is  some  record 
in  the  evidence  tending  to  show  that  the  crew  of  the  train  to 
which  Willis  belonged  at  the  time  of  his  death  was  in  the  employ 
•of  the  Fort  Scott  road,  was  borne  upon  its  pay-roll,  and  actually 
paid  by  them.  In  addition  to  this,  it  sufficiently  appears  that 
the  chief  engineer  and  "boss  track-layer"  of  the  Fort  Scott 
road  acted  in  the  same  capacity  for  the  construction  company ; 
and  testify  they  were  in  the  employment  of  both,  and  this  is 
true  of  some  other  employees.     It  is  also  true  that  the  locomo- 
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tive  and  cars  composing  the  train  upon  which  the  injury  took 
place  belonged  to  the  Fort  Scott  Company.  There  is  evidence 
tending  to  show,  that,  whenever  circumstances  required  it,  the 
officers  of  the  construction  company  could  have  the  use  and 
direction  of  locomotives  and  cars  of  the  Fort  Scott  Company  ; 
but  exactly  on  what  terms,  or  under  what  conditions,  does  not 
clearly  appear.  There  being  no  contract  in  writing  offered  that 
would  by  its  terms  create  a  liability  on  the  part  of  the  Fort 
Scott  road,  it  was  incumbent  on  the  plaintiff  below  to  clearly 
establish  such  liability  by  the  facts  and  circumstances  of  the 
case.  We  are  very  strongly  inclined  to  doubt  if  they  have  done 
so,  but,  as  this  involves  disputed  questions  of  fact,  we  prefer  that 
a  jury  should  once  more  pass  upon  them  ;  and  we  are  largely 
influenced  in  this  desire  by  the  failure  of  the  jury  to  give  frank 
and  intelligent  answers  to  many  of  the  questions  propounded  to 
them,  and  their  persistence  in  this  course  after  the  court  had 
directed  them  to  return  to  their  room,  and  answer  direct  ques- 
tions, "yes"  or  "no."  The  counsel  for  the  plaintiff  in  error, 
when  the  answers  were  returned,  promptly  pursued  the  proper 
course,  in  objecting  to  their  reception  ;  and  the  trial  court  vainly 
tried  to  have  them  properly  discharge  their  duties  in  this  regard. 
We  can  say,  as  was  said  in  the  case  of  Railway  Co.  v.  Fray, 
31  Kan.  739;  s.  c,  29  Am.  &.  Eng.  R.  R.  Cas.  309,  "It  may  be 
that  the  general  verdict  of  the  jury  was  right,  but  the  manner  in 
which  the  jury  answered  many  of  the  special  questions  submitted 
to  them  is  certainly  sufficient  to  raise  great  doubts  as  to  the 
correctness  even  of  their  general  verdict." 

The  ordinary  administration  of  justice  requires  that  the  facts 
which  are  alleged  to  create  a  liability  on  the  part  of  the  St. 
Louis,  Fort  Scott,  &  Wichita  Railroad  Company  should  be  fairly 
passed  upon  by  a  jury  who  are  so  free  from  passion  and  preju- 
dice, and  so  mindful  of  all  other  obligations,  that  they  will  return 
such  frank  and  direct  answers  to  special  questicyis  of  fact  sub- 
mitted to  them  as  the  evidence  warrants,  whether  their  answers 
result  to  the  benefit  of  one  party  or  the  other.  We  recommend 
that  the  case  be  reversed,  with  instructions  to  grant  a  new  trial. 

By  the  Court.  —  It  is  so  ordered ;  all  the  justices  concurring. 

Negligence  of  Independent  Contractors.  —  See  Philadelphia,  etc.,  R.  Co.  v» 
Hahn,  32  Am.  &  Eng.  R.  R.  Cas.  24 ;  Murfeldt  v.  New  York,  etc.,  R.  Co.,  25 
lb.  144;  Edmundson  v.  Pittsburg,  etc.,  R.  Co.,  23  lb.  423  ;  New  Orleans,  etc^ 
R.  Co.  V.  Reese,  18  lb.  no;  Hughes  v.  Cincinnati,  etc.,  R.  Co.,  15  lb.  100; 
Conlon  V,  Eastern  R.  Co.,  15  lb.  99. 
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Pullman  Palace  Car  Co.  et,  al. 

« 

{Louisiana  Supreme  Courts  Feb.  13,  1888.) 

Assault  by  Porter  of  Sleeping-Car  on  Stranger.  —  The  obligation  of  a 
sleeping-car  company  for  injury  to  a  stranger  who  enters  the  car  for  the  pur- 
p)ose  of  asking  the  privilege  of  washing  his  hands,  and  is  there  wantonly  and 
without  provocation  assaiilted  and  beaten  by  the  porter  of  a  car,  is  not  gov- 
erned by  the  principles  regulating  the  liability  of  common  carriers,  under  the 
I  contract  of  carriage,  for  Tike  assaults  committed  by  servants  on  their  pas- 
sengers.    The  two  cases  discriminated,  and  authorities  reviewed. 

Same.  —  Principles  governing  Obligations  of  Company.  —  The  obligation  of 
the  company  in  such  a  case,  being  independent  of  any  contractual  relations, 
is  governed  by  the  general  principles  of  the  law  of  master  and  servant  com- 
mon to  all  systems  of  law,  and  formulated  in  Louisiana  Civil  Code  as  extending 
to  all  ''  damages  occasioned  by  their  servants  in  the  exercise  of  the  functions  in 
which  they  are  employed.*' 

Same.  —  Master's  Liability  extends  to  Scope  of  Servant's  Functions.  — 
The  earlier  doctrine,  that,  "in  general,  a  master  is  liable  for  the  fault  or 
negligence  of  the  servant,  but  not  for  his  wilful  wrong  or  trespass,"  has  been 
greatly  modified  in  modern  jurisprudence,  which  places  the  test  of  the  master's 
Dability,  not  in  the  motive  of  the  servant,  or  in  the  character  of  the  wrong,  but 
in  the  inquiry  whether  the  act  done  was  something  which  his  employment 
contemplatea,  and  which,  if  properly  and  lawfully  done,  would  have  been  with- 
in the  scope  of  his  functions. 

Same. —  Fact  that  Party  Injured  was  not  a  Trespasser  Immaterial.  —  The 
facts  that  the  party  injured  was  not  a  trespasser,  but  was  lawfully  on  defend- 
ant's premises,  and  was  properly  dealing  with  the  defendant's  servant  as  a 
servant,  do  not  suffice  to  fix  defendant's  liability,  if  the  assault  was  wanton  and 
entirely  foreign  to  the  functions  committed  to  the  servant ;  otherwise  a  bank 
or  a  merchant  or  a  householder  would  be  liable  for  wanton  assaults  committed 
bv  their  clerks  or  servants  upon  customers  .or  visitors,  which  liability  would 
clearly  not  exist  unless  the  masters  were  guilty  of  fault  in  employing  so 
dangerous  a  servant.  * 

Same. — Assault  Foreign  to  Porter's  Functions. — Company  not  Liable. — The 
evidence  establishes  that  the  porter  offending  in  this  case  had  been  in  defend- 
ant's employment  for  three  years,  and  had  always  conducted  himself  properly, 
and  bore  a  good  character  for  amiability,  sobriety,  and  politeness  ;  that  porters 
are  mere  menial  servants,  having  no  police  authority  whatever,  and  no  con- 
nection with  the  enforcement  of  the  rules  of  the  service,  except  to  report 
violations  of  them  to  the  conductor;  and  that  he  had  no  authority  to  use 
violence  towards  any  person  for  any  purpose  whatever.  Hence  this  wanton 
assault  was  entirely  foreign  to  the  functions  of  his  employment,  and  defendant 
cannot  be  held  responsible  therefor. 

Same.  —  From  what  Ratification  of  Servant's  Act  may  be  inferred.  —  Ratifi- 
cation of  an  unauthorized  and  unlawful  act  can  only  be  inferred  from  acts 
which  evince  clearly  and  unequivocally  the  intention  to  ratify,  and  not  from 
acts  which  may  be  readily  and  satisfactorily  explained  without  involving  such 


408  WILLIAMS   V.  ?ULLMAN    PALACE   CAR   CO.  et  cU. 

intention.  In  this  case,  there  being  no  witness,  and  plaintiff  and  the  porter 
giving  very  different  accounts  of  the  affair,  ratification  of  the  misconduct 
imputed  by  plaintiff  cannot  be  inferred  from  the  retention  of  the  porter,  when 
the  defendant  so  acted  because  it  honestly  believed  the  latter,  and  thought  it 
just  to  maintain  the  status  quoy  at  least  until  judicial  determination  of  the  con< 
flict.  Nor  is  the  case  affected  by  the  fact  that  the  porter  was  criminally 
convicted  of  assault  and  battery,  when,  in  such  a  trial,  the  porter  was  not 
heard  as  a  witness  in  his  own  defence,  and  when  he  might  have  been  so  con- 
victed on  evidence  falling  far  short  of  the  outrage  charged  by  -the  plaintiff. 

Appeal  from  Civil  District  Court,  parish  of  Orleans ;  A.  L. 
Tissot,  Judge. 

Suit  by  Henry  E.  Williams,  plaintiff  and  appellee,  against  Pull- 
man's Palace  Car  Company  for  $25,chdo.  Plaintiff  bases  his  action 
on  his  alleged  gross  maltreatment  by  one  of  defendant's  servants. 
Defendant  appeals  from  a  judgment  condemning  it  to  pay  1^2,500. 

Alfred  Ennis  and  Percy  Roberts  for  appellant. 

Read  &  Goodale  and  W,  S,  Benedict  for  appellee. 

Fenner,  J.  —  This  is  an  action  for  damages  for  an  injury 
inflicted  by  a  servant  of  the  defendant,  employed  as  porter  on 

^^  one  of  its  cars.     Plaintiff  alleges  that  he  had  pur- 

chased a  ticket,  and  was  a  passenger  on  a  train  of  the 
Louisville,  New  Orleans,  &  Texas  Railway  Company,  between 
Zachary  Station  and  Baton  Rouge,  in  this  State ;  that,  having 
soiled  his  hands,  he  went  to  the  wash-basin  in  the  ordinary  coach 
of  the  train  to  cleanse  them,  but  found  there  was  no  water,  and, 
on  application  to  a  porter  or  brakeman  of  the  car,  he  was  told, 
"Just  step  back  in  the  sleeper,  and  you  will  find  water,  towels, 
comb,  and  brush  ; "  that  thereupon  he  went  back  to  the  sleeper, 
the  door  of  which  was  opened  by  the  porter  of  the  sleeping-car, 
stepped  just  within  the  door,  and  asked  said  porter  if  he  could 
wash  his  hands,  when  the  latter  replied  in  a  rude  and  insulting 
manner,  "Well,  sir,  if  you  do,  you  will  pay  for  it ;"  that  plaintiff 
jestingly  and  good-humoredly  replied,  "You  would  not  think  of 
charging  a  man  any  thing  to  wash,  when  we  have  so  much  water 
in  this  country ; "  whereupon,  before  plaintiff  made  any  farther 
advance  in  the  car,  the  said  Porter,  John  Wiley,  suddenly,  with 
a  jerk,  pulled  down  plaintiff's  hat  over  his  eyes,  and  with  some 
blunt  instrument  struck  petitioner  a  violent  blow  on  the  head, 
cutting  through  the  hat  into  the  scalp,  making  a  ghastly  wound, 
and  knocking  your  petitioner  senseless  out  on  the  platform 
of  the  car,  where  he  lay  at  the  imminent  peril  of  his  life  (the 
train  going  at  full  speed),  until  rescued  by  persons  who  saw 
him  from  the  adjoining  car ;  the  said  Wiley  having,  as  soon  as 
he  had  thus  disposed  of  the  petitioner,  slammed  and  fastened 
the  door  of  the  coach,  leaving  him  to  his  fate.  Such  are  the 
allegations  of  the  petition,  confirmed,  almost  totidem  verbis^  by 
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the  testimony  of  plaintiff,  who  is  shown  by  the  record  to  be  a 
gentleman  of  social  position  and  excellent  character.  The  por- 
ter, of  course,  tells  a  very  different  story,  which,  if  true,  would 
place  plaintiff  in  such  precedent  fault  as  would  clearly  bar  his 
action  for  damages,  even  if  it  did  not  fully  justify  the  assault 
and  battery  in  the  eye  of  the  criminal  law.  But  the  jury  evi- 
dently believed  the  plaintiff;  and,  without  needless  comment,  the 
•evidence  in  the  record  furnishes  no  ground  for  reversing  their 
•conclusion,  notwithstanding  the  almost  incredible  character  of 
the  statement.  The  case  presents  for  our  determination  two 
•questions ;  viz..  First,  Is  the  defendant  responsible  for  such  acts 
of  its  servants  as  those  complained  of }  Second^  If  not  originally 
liable,  has  it  become  so,  in  this  case,  by  ratification  of  the  ser- 
vant's conduct } 

I.  Plaintiff  was  not  a  passenger  on  defendant's  car,  and  there 
was  no  contractual  relation  of  any  kind  between  them.  The 
case,  therefore,  does  not  fall  within  that  numerous  company  not 
class  of  authorities  which  enforce  the  obligations  of  uabiefor 
the  common  carrier,  under  its  contract  of  carriage,  porter's 
towards  its  passengers.  Counsel  for  plaintiff  has  "**"^** 
rested  the  law  of  his  case  almost  wholly  upon  a  recent  learned 
decision  of  the  Supreme  Court  of  Maine,  where  a  railway  com- 
pany was  held  responsible  for  insult,  abuse,  and  assault  by  its 
brakeman  upon  a  passenger,  almost  as  wanton  and  unprovoked 
as  that  charged  in  the  instant  case.  But  a  reference  to  the  case 
shows  that  the  responsibility  was  imposed  solely  on  the  ground 
of  the  contract  of  carriage.  Thus,  after  stating  the  evidence, 
the  court  said,  **  Upon  the  evidence,  the  defendants  contend  that 
they  are  not  liable,  because,  as  they  say,  the  brakeman's  assault 
upon  the  plaintiff  was  wilful  and  malicious,  and  was  not,  directly 
or  indirectly,  authorized  by  them.  They  say  the  substance  of  the 
whole  case  is  this  :  that  *  the  master  is  not  responsible  as  a  tres- 
passer, unless,  by  direct  or  implied  authority  to  the  servant,  he 
consents  to  the  unlawful  act.*  The  fallacy  of  their  argument, 
when  applied  to  the  common  carrier  of  passengers,  consists  in 
not  discriminating  between  the  obligation  which  he  is  under  to 
his  passenger  and  the  duty  which  he  owes  to  a  stranger.  It  may 
be  true,  that,  if  the  carrier's  servant  wilfully  and  maliciously 
assaults  a  stranger,  the  master  will  not  be  liable  ;  but  the  law  is 
otherwise  .when  he  assaults  one  of  his  master's  passengers.  The 
carrier's  obligation  is  to  carry  his  passenger  safely  and  properly, 
and  to  treat  him  respectfully ;  and,  if  he  intrusts  the  performance 
of  this  duty  to  his  servants,  the  law  holds  him  responsible  for 
the  manner  in  which  they  execute  the  trust.  He  must  not  only 
protect  his  passenger  against  the  violence  and  insults  of  stran- 
gers and  co-passengers,  but  a  fortiori  against  the  violence  and 
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insults  of  his  own  servants.  .  .  .  This  liability  of  the  master  is 
very  clearly  expressed  in  a  recent  case  in  Massachusetts.  The 
court  say,  that,  wherever  there  is  a  contract  between  the  master 
and  another  person,  the  master  is  responsible  for  the  acts  of  his 
servant  in  executing  that  contract,  although  the  act  is  fraudulent, 
and  done  without  his  consent.  Howe  v.  Newmarch,  12  Allen, 
55.  And  Messrs.  Angell  and  Ames,  in  their  work  on  Corpora- 
tions, sect.  388,  say,  '  A  distinction  exists  as  to  the  liability  of 
a  corporation  for  the  wilful  tort  of  its  servant  towards  one  to 
whom  the  corporation  owes  no  duty,  except  such  as  each  citizen 
owes  to  every  other,  and  that  towards  one  who  has  entered  into 
some  peculiar  contract  with  the  corporation,  by  which  such  duty 
is  increased.  Thus  it  has  been  held  that  a  railroad  corporation 
is  liable  for  the  wilful  tort  of  its  servants,  whereby  a  passenger 
on  the  train  is  injured.* "  Goddard  v.  Railroad  Co.,  57  Me.  202. 
The  court,  in  its  opinion,  refers  to  many  authorities,  all  tending 
in  the  same  direction ;  but  further  quotation  is  needless.  Per- 
haps the  principle  was  never  more  clearly  expressed,  or  placed 
on  a  sounder  basis  of  reason,  than  by  our  own  court,  which  has 
thus  formulated  it :  "  When  the  proprietors  of  vessels  use  them 
for  the  purpose  of  carrying  passengers  for  money,  they  subject 
themselves  to  the  same  responsibility  for  a  breach  of  duty  in 
their  officers  to  those  passengers  as  they  would  for  their  miscon- 
duct in  regard  to  merchandise  committed  to  their  care.  No 
satisfactory  distinction  can  be  drawn  between  the  two  cases." 
Keene  v.  Lizardi,  5  La.  43  l 

The  absence  of  any  contractual  relation  between  plaintiff  and 
defendant  removes  this  case  from  the  application  of  the  line  of 
authorities  above  indicated.  The  responsibility  of  defendants,  if 
it  exists,  must  be  found  in  the  general  principles  of  the  law  of 
master  and  servant,  as  applicable  to  all  masters  similarly  situated. 
The  Civil  Code  of  this  State  enunciates  the  rule  of  respondeat 
superior  in  terms  which  exactly  correspond  to  the  rule  of  the 
common  as  well  as  the  civil  law :  "  Masters  and  employers  are 
answerable  for  the  damages  occasioned  by  their  servants  and 
overseers  in  the  exercise  of  the  functions  in  which  they  are 
employed."  As  is  well  said  by  Judge  Cooley,  "It  will  readily 
occur  to  every  mind  that  the  master  cannot,  in  reason,  be  held 
responsible  generally  for  any  wrongful  conduct  a  servant  may  be 
guilty  of.  A  liability  so  extensive  would  make  him  guarantor  of 
the  servant's  good  conduct,  and  would  place  him  under  a  respon- 
sibility which  prudent  men  would  hesitate  to  assume."  The 
•  earlier  doctrine  of  the  common  law  affirmed  the  rule,  that,  **  in 
general,  the  master  is  liable  for  the  fault  or  negligence  of  the 
servant,  but  not  for  his  wilful  wrong  or  trespass."  2  Hil.  Torts, 
524;  McManus  v.  Crickett,  i  East,  106;  Sharrod  v.  Railway,  4 
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Exch.  580;  Roe  v.  Birkenhead,  7  Exch.  36;  Wright  v,  Wilcox^ 
19  Wend.  345.  But  the  tendency  of  later  jurisprudence  is  to 
discard  this  distinction,  and  to  recognize  the  liability  of  the 
master,  not  only  for  the  negligence  of  his  servants,  but  also  for 
their  torts,  when  done  within  the  scope  of  their  employment, 
or,  in  the  language  of  the  Code,  "  in  the  exercise  of  the  functions 
in  which  they  are  employed."  It  matters  not  that  the  acts  are 
wilful  and  tortious,  nor  that  they  have  been  committed  in  diso- 
bedience of  the  express  orders  of  the  master ;  if  they  have  been 
done  in  the  exercise  of  the  functions  of  the  employment,  the 
master  is  responsible.  "  The  test  of  the  master's  responsibility," 
says  Cooley,  "is  not  the  motive  of  the  servant,  but  whether 
that  which  he  did  was  something  which  his  employment  con- 
templated, and  something  which,  if  he  should  do  it  lawfully,  he 
might  do  in  the  employer's  name.  Cooley,  Torts,  536.  The 
great  difficulty  in  applying  these  principles  lies  in  defining  what 
acts  properly  fall  within  the  scope  of  the  servant's  employ- 
ment. The  evidence  in  this  case  establishes  that  the  porters 
employed  in  defendant's  service  are  mere  menials,  employed 
to  clean  up  the  car,  and  keep  it  in  order,  and  to  wait  upon  the 
passengers ;  having  no  police  authority  whatever,  and  no  connec- 
tion with  the  enforcement  of  the  rules  of  the  service,  except  ta 
report  violations  of  them  to  the  conductor.  Any  thing  more 
completely  outside  of  "  the  functions  in  which  he  was  employed  " 
than  the  assault  committed  on  the  plaintiff  could  hardly  be  con- 
ceived. If  it  had  been  his  duty  forcibly  to  prevent  the  plaintiff 
from  entering  the  car,  or  to  put  him  out  at  all,  and  in  performing 
this  duty  he  had  used  wanton  and  needless  violence,  inflicting 
injury,  defendant  might  have  been  responsible.  But  he  had  no 
such  duty  or  authority.  We  do  not  lose  sight  of  the  fact  that 
plaintiff  was  not  a  trespasser,  but  had  a  right  to  enter  the  car  for 
the  purpose  of  asking  permission  to  wash  his  hands,  or  of  trying 
to  hire  the  privilege,  and  that  in  addressing  the  porter  he  was 
dealing  with  him  as  a  servant  of  the  company.  This  emphasizes 
the  outrage  to  which  he  was  subjected,  but  would  be  a  dangerous 
ground  for  holding  the  employer  responsible.  A  person  has  a 
right  to  enter  a  bank  for  the  purpose  of  collecting  a  check,  and 
to  present  it  to  the  paying  teller  for  payment ;  but  if,  on  such 
presentation,  the  teller  should  leap  over  the  counter  and  knock 
him  down,  surely  such  an  act  would  not  subject  the  bank  to 
liability.  So  one  may  lawfully  enter  a  store  and  deal  with  any 
clerk  with  reference  to  the  purchase  of  goods  ;  but  if,  on  some 
dispute,  the  clerk  should  commit  assault  and  battery  upon  him, 
the  merchant  would  not  be  responsible  therefor.  Or  if  one,  on 
lawful  business,  should  knock  at  the  door  of  any  private  house, 
and,  on  asking  the  servant  who  answered  the  call  for  permission 
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to  see  the  master,  the  servant  should  assault  and  beat  him,  would 
the  master  be  responsible  ?  Clearly,  in  all  such  cases  the  law- 
fulness of  the  party's  conduct,  and  the  fact  that  the  injury  was 
received  while  he  was  properly  dealing  with  the  servant  as  a  ser- 
vant, would  not  suffice  to  bind  the  master,  unless  the  latter  had 
expressly  or  impliedly  authorized  the  act,  or  had  been  guilty  of 
some  fault  in  knowingly  employing  so  dangerous  a  servant.  We 
cannot  distinguish  this  case  from  the  ones  above  indicated.  The 
evidence  exonerates  the  defendant  from  any  fault  in  the  employ- 
ment of  Wiley  as  a  porter.  He  had  been  in  the  employment  for 
three  years,  and  during  all  that  time  had  borne  a  good  character 
for  sobriety,  amiability,  and  politeness.  A  case  quite  similar  to 
this  is  found  in  our  own  reports,  where  the  lock-keeper  of  a  canal, 
whose  duties  were  to  keep  the  locks,  to  open  and  close  them,  and 
to  collect  the  tolls,  assaulted  and  cruelly  beat  an  oyster  trader, 
under  the  pretext  that  he  had  not  paid  his  foil,  and  the  canal 
company  was  sued  for  these  tortious  acts  ;  but  this  court  rejected 
the  demand,  saying,  *'  When  an  agent,  losing  sight  of  the  object 
for  which  he  is  employed,  commits  wrong  and  causes  damage, 
the  principal  is  no  more  answerable  for  them  than  any  stranger. 
As  to  such  wrongs,  the  agent  must  be  considered  as  acting  of 
his  own  will,  and  not  in  the  course  of  his  employment,  or 
under  any  implied  authority  of  his  principal."  Ware  v,  Barataria, 
i6  La.  169.  In  another  case  it  was  said,  "The  rule  seems  to 
be,  that  when  the  agent,  acting  in  the  capacity  bestowed  upon 
him  by  the  corporation,  and  in  the  discharge  of  some  duty  or 
employment  directed  by  the  employer  or  incidental  to  his  situa- 
tion, does  an  act  that  causes  damage,  the  corporation  is  respon- 
sible ;  but  where  the  agent  does  any  act  of  his  own  free  will, 
without  reference  to  his  functions  as  a  corporate  agent,  the  cor- 
poration is  not  responsible.  For  example,  if  a  person  should  go 
into  a  banking-house  or  an  insurance  office,  and  there  get  into 
difficulty  or  dispute,  in  relation  to  business  of  the  corporation, 
with  an  agent  or  officer,  and  an  assault  and  battery  should  ensue, 
we  suppose  it  would  not  be  seriously  contended  that  the  bank 
was  answerable  in  damages,  unless  there  was  some  express  recog- 
nition of  the  act.  Etting  v.  Bank,  7  Rob.  (La.)  459 ;  Dyer  v. 
Rieley,  28  La.  Ann.  6 ;  Pierce,  R.  R.  279 ;  Field,  Corp.  sects.  524, 
623  ;  Isaacs  v.  Railroad  Co.,  47  N.  Y.  122  ;  Railroad  Co.  v,  Baum, 
25  Ind.  72;  Railroad  Co.  v,  Harrison,  48  Miss.  112  ;  Flow'er  v. 
Railroad  Co.,  69  Pa.  St.  210.  Under  these  views,  while  we  share 
plaintiff's  indignation  at  the  outrage  committed  on  him,  we 
cannot  fix  the  duty  of  reparation  on  the  innocent  defendant, 
upon  whom  it  is  not  imposed  by  the  letter  or  spirit  of  the 
law. 

2.  It  is  claimed,  however,  that,  if  not  originally  responsible,  the 
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defendant  has  ratified  the  act  of  the  porter  by  retaining  him  in 
its  employ  after  knowledge  of  his  conduct.     It  is  in- 
credible that  the  company  sliould  have  intended  to  JJ|JJ^^^JI|. 
approve  or  ratify  such  conduct  as  that  attributed  to  ferred. 
the  porter.     Ratification  can  only  be  inferred  from 
acts  which  evince  clearly  and    unequivocally  the  intention  to 
ratify,  and  not  from  acts  which  may  be  readily  and  satisfactorily 
explained   without  involving    any   such   intention.      Breaux   v. 

Savoie,  39  La.  Ann. ,  i  South.  Rep.  614,  and  authorities 

there  cited.  Now,  in  this  case,  there  Were  no  witnesses  to  the 
incident,  except  the  parties  thereto.  They  gave  very  different 
accounts  of  it.  The  defendant,  prompted  by  its  previous  knowl- 
edge of  the  porter,  believed  his  story,  and  did  not  believe  that  of 
plaintiff.  It  illustrated  the  sincerity  of  its  conviction  by  the  very 
fact  of  retaining  the  porter ;  for  if,  after  this  incident,  the  porter 
had  again  committed  a  similar  outrage,  defendant  would  un- 
doubtedly have  subjected  itself  to  a  much  more  dangerous  claim 
for  damages.  If  it  honestly  believed  that  the  porter  was  inno- 
cent of  the  outrageous  conduct  charged  against  him,  his  retention 
was,  under  such  belief,  an  act  of  courageous  justice,  and  certainly 
presents  no  element  of  ratification.  Nor  is  the  case  affected  by 
the  fact  that  the  porter  was  criminally  prosecuted  and  convicted 
for  assault  and  battery.  His  own  testimony  was  not,  under  the 
law  in  force,  admissible  in  that  prosecution ;  and,  moreover,  he 
might  have  been  convicted  on  evidence  falling  far  short  of  the 
outrage  charged  by  plaintiff.  The  porter  had  been  discharged 
for  other  causes  before  the  trial  of  this  suit ;  and  we  think  the 
defendant  company  cannot  be  charged  with  ratification  of  such 
an  outrage  because,  in  the  conflict  between  the  statements  of 
the  parties,  it  believed  its  own  servant,  and,  at  all  events,  thought 
it  just  to  preserve  the  status  quo  until  the  judicial  determination 
of  the  dispute. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict 
of  the  jury  and  the  judgment  appealed  from  be  annulled,  avoided, 
and  reversed,  and  there  be  now  judgment  in  favor  of  defendant, 
and  rejecting  the  demand  of  plaintiff,  at  his  cost  in  both  courts. 

Rehearing  refused,  March  5,  1888. 

Liability  of  Company  for  Injuries  to,  and  Assaults  upon,  Passengers.  —  See 
Spohn  V,  Missouri  Pac.  R.  Co.,  and  note,  26  Am.  &  £ng.  R.  R.  Cas.  252- 
256;  Chicago  &  A.  R.  Co.  v,  Pillsbury,  and  note,  26  lb.  241-256;  Felton  v. 
Chicago,  etc^  R.  Co.,  27  lb.  229;  Chicago  &  A.  R.  Co.  v,  Pillsbur)',  31  lb.  24. 
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Williams 

V, 

Pullman  Palace  Car  Co.  et  al. 

(Louisiana  Supreme  Courts  April  i6,  i838.) 

When  Servants  of  Sleeping-Car  Company  wilt  be  considered  Servants  of 
Railway  Companyt  —  In  cases  involving  the  responsibility  of  a  common  carrier, 
such  as  a  railway  company,  for  injuries  sustained  by  one  of  its  passengers,  the 
porter  and  other  employees  of  the  Pullman  Car  Company,  forming  part  of  the 
railway  company^s  train,  will  be  considered  as  the  servants  and  employees  of 
the  railway  company. 

Same^  —  Liability  of  the  Company  for  their  Negligence^  —  Their  negli- 
gence, or  the  negligence  of  either  of  them,  as  to  any  matters  involving  the 
safety  or  security  of  passengers  while  being  conveyed,  is  the  negligence  of 
the  railroad  company. 

Assault  by  Servant  on  Passenger.  —  Liability  of  Company.  —  A  railroad 
company  is  liable  in  damages  for  a  wanton  and  malicious  assault  by  one  of  its 
servants  on  a  passenger. 

Same.  —  Assault  on  Passenger  by  Sleep! ng-Car  Porter.  —  A  railway  com- 
pany is  responsible  for  injuries  received  by  one  of  its  passengers  at  the  hands 
of  a  porter  of  a  sleeping-car  forming  part  of  the  railway  company's  train,  if 
it  appears  that  said  passenger  was  not  a  trespasser  on  the  sleeping-car. 

Appeal  from  Civil  District  Court,  parish  of  Orleans;  A.  L. 
Tissot,  Judge. 

Suit  by  Henry  E.  Williams  against  the  Pullman  Palace  Car 
Company  and  the  Louisville,  New  Orleans,  &  Texas  Railway 
Company,  for  $25,cxx),  for  injuries  inflicted  upon  him  by  a  porter 
of  defendant's  car.  He  appeals  from  judgment  rejecting  his  de- 
mand against  the  railway  company.  For  appeal  from  judgment 
in  his  favor  against  the  Pullman  Car  Company,  see  3  South. 
Rep.  631. 

W.  S.  Benedict  and  Reade  &  Goodale  for  appellant. 

Percy  Roberts  and  Farrar  &  Kruttschnitt  for  appellee.. 

PocHE,  J. — This  appeal  presents  plaintiff's  claim  for  damages 
against  the  Louisville,  New  Orleans,  &   Texas  Railway  Com- 

^^  pany  for   personal  injuries  received  by  him  at  the 

hands  of  the  porter  of  the  Pullman  Car  Company  on 
the  23d  of  November,  1885,  while  he  was  a  passenger  of  the 
railway  company  between  Zachary  Station  and  Baton  Rouge. 
His  demand  was  against  both  companies  in  solido  ;  but,  on  motion, 
separate  trials  were  granted,  resulting  in  a  verdict  in  his  favor 
against  the  Pullman  Company,  and  in  the  other  case  in  favor  of 
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the  railway  company.  On  appeal  to  this  court  the  judgment  in 
his  favor  against  the  Pullman  Company  was  reversed,  and  his 
demand  rejected.  His  present  appeal  is  from  the  judgment  be- 
Jow  which  rejected  his  demand  against  the  railway  company. 
The  pleadings  and  the  evidence  are  the  same  in  both  cases ;  and, 
as  they  are  stated  with  precision  and  at  length  in  our  opinion  in 
the  first  case,  they  need  not  be  repeated  here.  See  Williams  v. 
Car  Co.,  antCy  p.  407.  It  is  in  proof,  and  it  is  not  disputed,  that 
plaintiff  had  paid  his  fare  as  a  passenger  on  the  defendant's  train, 
and  that  he  was,  as  such,  entitled  to  all  the  privileges  and  to  the 
protection  which  a  common  carrier  or  transporter  owes  to  its  pas- 
sengers. Defendant's  main  contention  is,  that  plaintiff  was  a  tres- 
passer in  the  Pullman  car,  and  that  he  thereby  forfeited  his  right 
to  protection  from  the  railway  company,  according  to  the  terms  of 
his  contract  of  transportation.  Under  our  understanding  of  the 
issues  presented  by  the  pleadings,  plaintiff's  right  of  recovery 
against  the  railway  company  hinges  upon  the  proper  solution  of 
the  two  following  questions  :  (i)  Can  the  railway  company  be 
held  liable  for  the  acts  of  an  employee  of  the  Pullman  Car  Com- 
pany under  any  circumstances  ?  (2)  Was  plaintiff  a  trespasser  on 
the  Pullman  car  when  he  was  struck  by  the  porter,  or  was  he 
then  entitled  to  the  full  protection  of  the  railway  company,  as  one 
of  its  passengers } 

I.  An  extended  review  of  decisions  of  American  courts  has 
brought  to  our  attention  several  adjudications  which  ]>ereBdaiit'B 
hold  the  affirmative  of  the  first  question  which  we  are  u*btiitxfor«ct 
called  to  discuss  in  this  case.  In  one  of  those  decis-  AathoritiM. 
ions  the  following  principle  is  announced  :  **  Pas-  Thorpe «.  Bail- 
sengers  upon  a  railroad  taking  a  drawing-room  car  rotdco. 
have  a  right  to  assume  that  they  are  there  under  a  contract 
with  the  railroad  corporation,  and  that  the  servants  in  charge 
of  the  car  are  its  servants,  for  whose  acts  in  the  discharge  of 
their  duty  it  is  liable."  Thorpe  v.  Railroad  Co.,  76  N.  Y.  402. 
The  substantial  facts  of  that  case  were,  that  a  passenger  on  one 
of  the  defendant's  trains,  finding  all  the  seats  occupied  in  the 
ordinary  or  day  coaches,  walked  into  a  drawing-room  car  attached 
to,  and  forming  part  of,  the  train,  and  took  a  seat  therein.  When 
called  upon  by  the  porter  to  pay  the  extfa  charge  for  a  seat  in  that 
car,  he  refused  to  pay  the  sum  demanded,  for  the  reason  that  he 
could  find  no  seat  elsewhere,  whereupon  the  porter  attempted  to 
eject  him  from  the  car,  and  for  this  assault  he  brought  a  suit  for 
damages.  On  appeal  from  a  judgment  in  his  favor,  and  against  the 
railway  company,  the  Court  of  Appeals  of  New  York  recognized 
his  action,  and  enforced  the  liability  of  the  railway  company  for 
the  acts  of  the  porter  or  employee  of  the  drawing-room  car 
company.     Among  other  things,  the  court  said,  "The  general 
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principle  is  well  settled,  that,  to  make  one  person  responsible  for 
the  negligent  or  tortious  act  of  another,  the  relation  of  principal 
and  agent,  or  master  and  servant,  must  be  shown  to  have  existed 
at  the  time,  and  in  respect  to  the  transaction  between  the  wrong- 
doer and  the  person  sought  to  be  charged.  The  defendant  relies 
upon  the  absence  of  that  relation  between  the  porter  and  the  com- 
pany as  conclusive  against  its  liability  for  his  acts.  But  we  are 
of  opinion  that  this  defence  is  not  available  to  the  defendant ;  or, 
rather,  that  the  persons  in  charge  of  the  drawing-room  car  are  to 
be  regarded  and  treated,  in  respect  to  their  dealings  with  pas- 
sengers,  as  the  servants  of  the  defendant,  and  that  the  defendant 
is  responsible  for  their  acts  to  the  same  extent  as  if  they  were 
directly  employed  by  the  company."  Sanctioning  the  same  rule, 
the  Supreme  Court  of  the  United  States  enforced  the  liability  of  a 

railway  company  for  damages  received  by  one  of  its 
u.  s/snpreHe  P^sscngers  while  he  occupied  a  seat  in  a  Pullman 
coBrt.  PeM.  Company  car  attached  to  the  defendant's  train.  The 
sriTMU  Co.  V.  accident  had  been  caused  by  the  falling  on  the  head 
^^^'  of  the  passenger  of  the  upper  berth  of  the  sleeping- 

car,  and  was  due  to  the  unsafe  condition  of  the  brace  or  arm  which 
supported  the  upper  berth,  and  which  was  afterwards  found  to  be 
broken.  Pennsylvania  Co.  v.  Roy,  102  U.  S.  451 ;  s.  c,  i  Am.  & 
Eng.  R.  R.  Cas.  225.  In  dealing  with  the  question  which  now 
concerns  us,  the  court  said,  "The  undertaking  of  the  railroad 
company  was  to  carry  the  defendant  in  error  over  its  line,  in  con- 
sideration of  a  certain  sum,  if  he  elected  to  ride  in  what  is  known 
as  a  first-class  passenger  car,  with  the  privilege,  nevertheless,  ex- 
pressly given  in  its  published  notices^  of  riding  in  a  sleeping-car, 
constituting  a  part  of  the  carrier's  train,  for  an  additional  sum 
paid  to  the  company  owning  such  car.  As  between  the  parties 
now  before  us,  it  is  not  material  that  the  sleeping-car  in  question 
was  owned  by  the  Pullman  Palace  Car  Company,  or  that  such 
company  provided,  at  its  own  expense,  a  conductor  and  porter 
for  such  car,  to  whom  was  committed  the  immediate  control  of 
its  interior  arrangements.  The  duty  of  the  railroad  company 
was  to  convey  the  passenger  over  its  line.  In  performing  that 
duty,  it  could  not,  consistently  with  the  law  and  the  obligation 
arising  out  of  the  nature  of  its  business,  use  cars  or  vehicles 
whose  inadequacy  or  insufficiency  for  safe  conveyance  was  discov- 
erable upon  the  most  careful  and  thorough  examination.  .  .  . 
For  the  purposes  of  the  contract  under  which  the  railroad  com- 
pany undertook  to  carry  Roy  over  its  line,  and  in  view  of  its 
obligation  to  use  only  cars  that  were  adequate  for  safe  convey- 
ance, the  sleeping-car  company,  its  conductor  zxiA porter^  were^  in 
laWy  the  servants  and  employees  of  the  railroad  company.  [Italics 
are  ours.]     Their  negligence,  or  the  negligence  of  either  of  them, 
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as  to  any  matters  involving  the  safety  or  security  of  passengers 
while  being  conveyed,  was  the  negligence  of  the  railroad  com- 
pany." In  a  case  predicated  on  similar  facts,  the  Supreme 
Court  of  Ohio  applied  the  same  rule.  Railroad  Co.  v,  Walrath, 
38  Ohio  St.  461  ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  371.  ^  ^,  „  „ 
Commenting  on  the  preceding  and  other  adjudica-  J^J^^*'*^^*' 
tions.  Wood,  in  his  work  on  Railway  Law,  has  for- 
mulated the  rule  as  follows  :  "  The  practice  of  running  trains 
controlled  by  two  distinct  and  separate  corporations  has  become 
quite  common  in  this  country ;  and,  as  a  result,  questions  as  to 
the  relation  or  liability  of  these  corporations  will  be  likely  often 
to  arise.  It  has  been  held  in  several  cases,  that  when  a  passen- 
ger has  purchased  a  ticket  of  a  parlor-car  company,  entitling  him 
to  ride  in  its  car,  and  also  a  passage  ticket  of  the  railway  com- 
pany, the  railway  company  is^to  be  regarded  as  liable  for  the 
negligence  of  the  parlor-car  company,  and  that  its  servants  are  to 
be  treated  as  the  servants  of  the  railway  company  in  every  thing 
that  regards  the  safety  and  security  of  the  passenger."  3  Wood, 
Ry.  Law,  p.  1442,  sect.  366. 

Believing  that,  in  a  question  of  such  vast  importance  on  mat- 
ters of  litigation  likely  to  arise  in  all  parts  of  the  American 
Union,  this  court  should  seek  to  place  its  rulings  and  jurispru- 
dence in  line  and  in  harmony  with  those  of  the  Supreme  Court 
of  the  United  States  and  of  the  courts  of  last  resort  of  our 
sister  States,  wherever  those  decisions  do  not  mili-  gi^ping-ear 
tate  against  the  principles  of  our  special  and  excep-  porter  wm 
tional  system  of  laws,  we  deem  it  our  duty,  without  wi^Mt  of 
hesitation,  to  adopt  the  conclusions  which  so  clearly  """>•* 
flow  from  the  highly  respectable  authorities  to  which 
we  have  just  referred,  and  from  which  we  have  thought  it  proper 
and  useful  to  make  the  foregoing  copious  quotations.  Applied 
to  this  case,  in  which  it  appears  that  the  Pullman  car  was  at- 
tached to  the  defendant's  train,  under  the  same  circumstances, 
rules,  and  regulations,  and  for  the  same  purposes,  as  shown  in 
the  cases  hereinabove  mentioned,  the  rule  of  law,  thus  sanctioned, 
leads  to  the  legal  conclusion  that,  for  the  purposes  of  this  con- 
tention, the  porter  of  the  sleeping-car,  by  whom  Williams  was 
stricken  down  and  injured,  must  be  treated  as  being,  at  the 
time,  a  servant  or  employee  of  the  defendant  company,  and, 
as  such,  intrusted  with  the  duty  of  contributing,  in  the  perform- 
ance of  his  legitimate  duties,  to  the  safety  and  security  of  the 
passenger  whom  the  railway  company  had  undertaken  to  carry 
safely  over  its  line.  Hence  it  follows  that  the  railway  company 
must  be  held  liable  for  injuries  sustained  by  one  of  its  passen- 
gers through  the  negligence  or  fault  or  other  acts  of  the  porter 
in  question ;    and,   under  well-established  jurisprudence,  it  is 

33  A.  &  £.  R.  Cas.  27. 
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equally  clear  and  logical,  that  such  liability  extends  to  and  em- 
braces injuries  inflicted  on  the  passenger  by  means  of  a  wilful 
a^^^  and  malicious  assault  by  a  railroad  employee  on  the 

Biuiroad  passenger.     That  responsibility  is  the  subject  of  a 

eompany  very  able  and  masterly  discussion  by  the  Supreme 

^^•jj^'"*     Judicial  Court  of  Maine  in  the  Case  of  Goddard,  57 

Me.  202,  in  which  a  passenger  was  allowed  exem- 
plary as  well  as  compensatory  damages  tor  gross  insult  heaped 
upon  him  by  a  brakeman  on  the  train  on  which  he  was  then 
travelling.  In  that  opinion,  from  which  we  made  copious  ex- 
tracts in  our  previous  decision  (3  South.  Rep.  631),  the  court 
enforced  the  rule  that  "  a  common  carrier  of  passengers  is  re- 
sponsible for  the  wilful  misconduct  of  his  servants  towards  its 
passenger."  "  A  passenger  who  is  assaulted  and  grossly  in- 
sulted in  a  railway  car  by  a  brakeman  en\ployed  on  the  train, 
has  a  remedy  therefor  against  the  company."  In  Railroad  Co. 
V,  Vandiver,  42  Pa.  St.  365,  the  railway  company  was  held  liable 
for  injuries  inflicted  on  a  passenger  by  a  violent  ejectment  from 
the  train.  A  like  responsibility  was  decreed  against  the  railroad 
company  for  injuries  sustained  by  a  lady  passenger  in  a  gen- 
eral fight  between  drunken  passengers  in  the  coach  in  which  she 
occupied  a  seat,  on  the  ground  that  the  conductor  had  not  used 
the  proper  means  to  quell  the  disturbance.  Railway  Co.  v. 
Hinds,  53  Pa.  St.  512.  Our  own  jurisprudence  has  sustained  an 
action  by  a  lady  passenger  against  the  owner  of  a  vessel  for 
insulting  and  abusive  language  used  to  her  and  about  her  by  an 
employee  of  the  common  carrier.  The  principle  is  thus  summa- 
rized in  that  opinion  :  "  The  master  of  a  vessel  is  liable  for  the 
indecent  and  inhumane  conduct  of  himself  and  of  his  crew,  en- 
acted by  him  towards  a  passenger."  "  Owners  of  vessels  carrying 
passengers  for  money  are  subject  to  the  same  responsibility  for 
a  breach  of  duty  by  their  officers  to  the  passengers  as  they  would 
be  in  regard  to  merchandise  committed  to  their  care."  Keene 
V,  Lizardi,  5  La.  431.  We  therefore  conclude  that  the  case  is 
with  plaintiff,  unless  it  should  appear  that  he  was  a  trespasser 
on  the  Pullman  car  when  the  incident  occurred  resulting  in  his 
injuries. 

2.  And   this   brings   us  to  the  consideration   of   the   second 
question  involved  in  the  controversy.     Under  the  result  of  our 

examination  of  the  evidence  as  announced  in  our 
Plaintiff  not  a  previous  Opinion,  this  question  offers  no  difficulty  in 
sieepjUig^cAr!      ^'^  present  case.      We  said  on  that  subject,  "  We 

do  not  lose  sight  of.  the  fact  that  plaintiff  was  not  a 
trespasser,  but  had  a  right  to  enter  the  car  for  the  purpose  of 
asking  permission  to  wash  his  hands,  or  of  trying  to  have  the 
privilege,  and  that,  in  addressing  the  porter,  he  was  dealing  with 
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him  as  a  servant  of  the  company."  A  second  examination  of 
the  record  has  had  the  effect  of  confirming  the  correctness  of 
that  conclusion.  The  preponderance  of  the  evidence  on  that 
point,  although  very  conflicting,  shows,  to  our  entire  satisfaction, 
that  plaintiff  did  ask  permission  of  the  porter  to  wash  his  hands, 
and  that,  after  an  exchange  of  a  few  unpleasant  words,  the 
porter  struck  him  on  the  head  with  a  blunt  instrument  while 
plaintiff  was  standing  at  the  threshold  of  the  door  -of  the  Pull- 
man car.  He  was  stunned  by  the  blow,  which  felled  him  to  the 
platform,  whence  he  was  picked  up  and  brought  to  the  forward 
car  by  one  of  his  friends.  His  testimony  as  to  the  main  fea- 
tures of  the  incident  is  corroborated  by  that  of  two  other  wit- 
nesses, although  no  witness  saw  the  whole  incident  Hence  we 
conclude  that  the  attack  was  unprovoked,  unjustifiable,  and 
wilful  on  the  part  of  the  porter,  for  whosfe  conduct  the  defend- 
ant company  must  be  held  liable  in  damages.  As  the  Pullman 
Car  Company,  the  immediate  and  direct  employer  or  master 
of  the  wrong-doer,  has  been  shielded  from  responsibility  by  our 
previous  decree,  the  case  may  be  a  hard  one  on  the  defendant ; 
but,  under  the  authorities  by  which  we  have  been .  guided,  the 
hardship  appears  inevitable.  Our  ruling  in  that  case  rested  on 
a  pivotal  feature,  that  there  existed  no  contractual  relations  be- 
tween plaintiff  and  the  company.  Our  conclusions  find  ample 
support  in  the  decision  of  the  case  in  76  N.  Y.,  hereinabove 
referred  to,  in  which  the  railway  company  was  made  to  respond 
for  the  ejectment  of  a  passenger  from  the  drawing-room  car  in 
which  he  claimed  the  right  of  occupying  a  seat  without  paying 
therefor.  On  this  point  we  quote  from  the  opinion  of  the 
Supreme  Court  of  the  United  States  in  Roy's  case,  102  U.  S. 
458;  s.  c,  I  Am.  &  Eng.  R.  R.  Cas.  225,  the  following  utter- 
ances :  "  Whether  the  Pullman  Car  Company  is  not  also  and 
equally  liable  to  the  defendant  in  error,  or  whether  it  may  not 
be  liable  over  to  the  railroad  company  for  any  damages  which 
the  latter  may  be  required  to  pay  on  account  of  the  injury  com- 
plained of,  are  questions  which  need  not  be  here  considered. 
That  corporation  was  dismissed  from  the  case,  and  it  is  not 
necessary  or  proper  that  we  should  now  determine  any  questions 
between  it  and  others.*'  Under  all  the  circumstances  of  the 
case,  we  hold  that  plaintiff  is  entitled  to  recover  damages  in 
the  sum  of  |i  1,000. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be  annulled,  avoided,  and  reversed,  and  the 
verdict  of  the  jury  set  aside ;  and  it  is  now  ordered  that  plaintiff 
do  have  and  recover  judgment  of  the  defendant,  the  Louisville, 
New  Orleans,  &  Texas  Railway  Company,  in  the  sum  of  |i  1,000, 
and  for  costs  in  both  courts. 
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See  Williams  v,  Pullman  P.  Car  Co.,  and  note,  ante. 

Liability  of  Railway  Company  for  Acta  of  Servants  of  8leepine-Car  Com^ 
pany.  —  See  Cleveland,  etc.,  R.  Co.  v,  Walrath,  8  Am.  &  £ng.  R.  R.  Cas.  371 ;, 
Roy  V.  Pennsylvania  R.  Co.,  and  note,  i  lb.  225, 233. 


McDonald 

V. 

State. 

{Alabama  Supreme  Court,  1887.) 

Provision  for  licensing  Locomotive  Engineers  not  a  Regulation  of  inter* 
state  Commerce.  —  The  Act,  approved  Feb.  28,  1887,  which  requires  all 
railroad  engineers  engaged  in  running  a  train  of  cars  or  engine  used  for 
the  transportation  of  persons,  passengers,  or  freight,  on  the  main  line  of 
any  railroad  in  this  State,  to  be  examined  and  licensed  by  a  board  ap- 
pomted  by  the  governor,  and  makes  it  a  misdemeanor  punishable  by  fine 
and  hard  labor  tor  any  engineer  to  act  in  that  capacity  without  such  examina* 
tion  and  license  (Sess.  Acts  1886-87,  pp.  100-102),  is  not  a  regulation  of 
interstate  commerce,  but  an  internal  pK>lice  regulation,  which  the  State  had 
undoubted  power  to  enact  as  a  law. 

Same.  —  Judicial  Power.  —  Due  Process  of  Law.  —  The  said  Act  does  not 
confer  judicial  powers  on  the  board  of  examiners,  nor  does  it  deprive  the 
citizen  of  his  liberty  or  property  without  due  process  of  law. 

Appeal  from  City  Court,  Montgomery  County. 

Prosecution  for  operating  locomotive  engine  without  license. 

Lorenzo  McDonald,  the  appellant,  was  arrested  on  affidavit 
before  the  county  court  of  Montgomery,  and,  upon  conviction 
therein,  appealed  to  the  city  court  of  Montgomiery.  The  com- 
plaint filed  in  the  latter  court  charged  that  "  he,  being  an  engi- 
neer of  a  railroad  train  in  said  State,  did  drive,  operate,  or  engineer 
a  train  of  cars  or  engine  upon  the  main  line  or  roadbed  of  the 
Western  Railway  of  Alabama,  which  said  Western  Railway  was 
a  railroad  in  said  State,  and  was  at  the  time  used  for  the  trans- 
portation of  persons,  passengers,  or  freight,  without  having  first 
undergone  an  examination,  and  obtained  a  license,  as  required  by 
law."  A  second  count  in  the  indictment  charges  the  same  offence, 
concluding,  "  without  first  having  applied  to  the  board  of  exam- 
iners provided  by  law,  to  be  examined  by  said  board,  and  without 
having  first  been  examined  by  said  board,  or  by  two  or  more 
members  thereof,  in  practical  mechanics,  and  concerning  his 
knowledge  of  operating  a  locomotive  engine,  and  his  competency 
as  an  engineer,  as  required  by  law."  The  defendant  pleaded  not 
guilty. 


UCENSING   LOCOMOTIVE   ENGINEERS.  42 1 

The  evidence  tended  to  show,  that  on  May  24,  1887,  the 
^defendant  was  an  engineer  in  the  State  of  Alabama,  on  a  rail- 
road therein ;  that  he  was  not,  nor  had  he  been,  so  employed  in  said 
State  previous  to  Jan.  28,  1887 ;  that  he  had  never  applied  to  the 
board  of  examiners  provided  by  law,  nor  been  examined,  nor 
obtained  a  license  as  an  engineer ;  that  on  said  May  24,  1887,  he 
operated  an  engine  and  train  in  said  State  on  the  Western  Rail- 
way of  Alabama,  and  in  the  county  of  Montgomery;  that  the 
Western  Railway  of  Alabama  was  and  is  operated  under  one 
management  with  the  Atlanta  &  West  Point  Railroad  in  the 
State  of  Georgia,  the  two  railroads  forming  a  continuous  line 
from  Montgomery,  Ala.,  to  Atlanta,  Ga.,  for  the  transportation 
of  passengers  and  freight  and  the  United  States  mail ;  that  said 
train,  so  operated  by  defendant,  was  a  through  train  from  Atlanta 
to  Montgomery ;  that  said  engine  and  train  were  and  are  used 
in  transporting  freight  shipped  from  Atlanta  and  points  beyond, 
to  Montgomery  and  points  beyond,  in  the  State  of  Alabama,  and 
in  other  States  west  and  south  of  Alabama. 

This  being  substantially  all  the  evidence,  the  court  refused  to 
give  the  general  charge  at  the  request  of  defendant,  and  gave 
the  general  charge  at  the  request  of  the  State.  The  defendant 
excepted  to  such  actions  of  the  court.  Verdict  and  judgment 
having  been  rendered  against  the  defendant,  he  appeals  to  this 
court. 

The  first  two  sections  of  said  Act  are  as  follows  :  "Section  i. 
That  it  shall  be  unlawful  for  the  engineer  of  any  railroad  train 
in  this  State  to  drive  or  operate  or  engineer  any  train  of  cars  or 
engine  upon  the  main  line  or  road-bed  of  any  railroad  in  this 
State  which  is  used  for  the  transportation  of  persons,  passengers, 
or  freight,  without  first  undergoing  an  examination  once,  and 
obtaining  a  license  as  hereinafter  provided.  Sect.  2.  That  before 
any  locomotive  engineer  shall  operate  or  drive  an  engine  upon 
the  main  line  or  road-bed  of  any  railroad  in  this  State  used  for  the 
transportation  of  passengers,  of  persons,  or  freight,  he  shall 
apply  to  the  board  of  examiners  hereinafter  provided  for  in  this 
Act,  and  be  examined  by  said  board,  or  by  two  or  more  members 
thereof,  in  practical  mechanics,  and  concerning  his  knowledge  of 
operating  a  locomotive  engine,  and  his  competency  as  an  engi- 
neer.*'    Acts  Ala.,  1886-87,  pp.  100-102. 

Troy^  Tompkins,  Sr  Loudon  (with  whom  were  Thomas  G,  Jones 
and  George  P.  Harrison)  for  appellant. 

T  N,  McClellan,  Attorney-General,  contra, 

SoMERViLLE,  J. — The  Act  of  1886-87,  pp.  100-102,  requires 
locomotive  engineers  in  this  State  to  be  licensed,  after  examina- 
tion as  to  competency  and  fitness,  by  a  board  authorized  to  be 
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appointed  by  the  governor  for  that  purpose.  Acts  1886-87, 
pp.  100-102.  It  is  insisted  that  the  Act  is  unconstitutional  for 
several  reasons. 

The  first  objection  is,  that  it  is  a  regulation  of  commerce 
between  the  States,  and,  for  this  reason,  violative  of  the  clause 
EBrtBMr'iit.  ^^  *^^  United  States  Constitution  which  vests  in 
MBMmereim.  Congrcss  the  powcr  to  regulate  such  commerce. 
tonmi  poUm  In  our  opinion  it  is  a  mere  internal  police  regulation, 
reyaiatfoi.  which  was  competent  to  be  provided  for  by  the  State, 
as  a  proper  mode  of  preserving  the  safety  of  the  travelling 
public,  and  other  persons,  whose  liv^s  may  well  be  imperilled 
by  the  negligence  of  ignorant  and  incompetent  engineers.  It 
incidentally  affects  interstate  commerce,  but  does  not  amount  to 
a  regulation,  any  more  than  laws  licensing,  by  State  authority, 
pilots  of  vessels  engaged  in  such  commerce,  which  have  always 
been  held  free  from  constitutional  objection.  The  laws  of  the 
several  States  have  undertaken,  not  only  to  license  pilots  in  such 
cases,  but  have  gone  30  far  as  to  regulate  the  whole  subject 
of  pilotage  and  pilots,  —  fixing  their  qualifications,  employment, 
and  pay,  including  the  tender  of  services,  and,  on  refusal  to 
employ,  authorizing  the  recovery  of  half  pay.  These  laws  have 
been  sustained,  not  on  the  ground  that  Congress  had  recognized 
them  as  valid,  for  it  is  clear  that  no  such  recognition  could  confer 
any  constitutional  power  on  the  States  which  they  did  not  already 
possess,  but  upon  the  ground  that  they  were  necessary  police 
regulations,  having  in  view  the  public  safety,  or,  if  regulations 
of  commerce  in  a  certain  sense,,  they  were  local  regulations,  of 
such  a  nature  as  to  be  permissible  until  Congress  itself  under- 
took to  exercise  the  same  power  by  legislating  on  the  subject. 
Cooley  V.  Board  of  Wardens  of  Philadelphia,  12  How.  323;  Ex 
parte  Niel,  13  Wall.  236. 

There  are  many  police  regulations  of  this  nature,  incidentally 
affecting  commerce,  which  have  been  sustained  by  the  courts, 
state  majmrnke  ^^  ^^  ^^  Settled  that  the  States  may  pass  laws 
poUce  regnia-  requiring  railroads  running  from  one  State  to  another 
tfoBiforrau-  ^  to  fcncc  their  tracks,  to  ring  a  bell,  or  blow  a  whistle, 
'•'*■*  on  approaching  a  crossing  or  highway,  to  erect  gates 

or  bridges,  and  keep  flag-men  at  dangerous  places  on  highways, 
to  stop  for  reasonable  times  at  certain  stations,  to  fix  and  post 
printed  time-tables,  rates  of  fare  and  freights,  and  other  things 
of  like  character  having  reasonably  in  view  the  prevention  of 
fraud  and  extortion,  or  other  injury;  and  the  preservation  of  the 
safety  of  the  public.  Railroad  Co.  v.  Fuller,  17  Wall.  560;. 
Mobile,  etc.,  R.  Co.  v.  State,  51  Miss.  137;  Com.  v.  Eastern 
R.  Co.,  103  Mass.  254,  4  Amer.  Rep.  555  ;  People  v,  Boston  & 
A.  R.  Co.,  70  N.  Y.  569 ;  Railroad  Com'rs  v.  Portland,  etc.,  R. 
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Co.,  63  Me.  269,  18  Amer.  Rep.  208;  Davidson  v.  State,  4  Tex. 
App.  545,  30  Amer.  Rep.  166 ;  Tied.  Lim. .  Police  Powers,  sect. 
194;  Cooley,  Const.  Lim.  (5th  ed.)  *S79  ^^  •^^^• 
'   The  exaction  of  a  license  in  such  a  case  does  not  impose  a 
direct  burden  upon  interstate   commerce,  or  interfere  directly 
with  its  freedom.     It  only  "acts  indirectly  upon  the  business 
through  the  local  instruments  to  be  employed,  after  jj^^^^  ^^^ 
coming  within  the  State."    It  does  not  belong  to  that  ■otiapow 
class  of  subjects  which  are  national  in  their  character,  b««i«i  «■ 
and  admit  of  but  one  system  of  regulation  for  the  *■*•"*»*• 
whole  country,  having  in  view  the  prevention   of 
unjust  discrimination,  and  the  preservation  of  the  freedom  of 
transit  and  transportation  from  one  State  to  another.     Wabash,, 
etc.,  Ry.  Co.  v,  Illinois,  118  U.  S.  557;  s.  c,  26  Am.  &  Eng. 
R.  R.  Cas.  I,  and  cases  there  cited. 

The  case  of  Robbins  v,  Shelby  Co.  Taxing  District,  150  U.  S. 
489;  s.  c,  16  Am.  &  Eng.  Corp.  Cas.,  does  not  conflict  with  the 
foregoing  views.  The  license  there  exacted  of  foreign  drummers 
was  held  to  be  a  tax  on  interstate  commerce.  It  was  not  a  police 
regulation.  Even  in  that  case  the  stronger  reasoning,  in  our 
judgment,  is  with  the  able  opinion  of  Chief  Justice  Waite,  con- 
curred in  by  Justices  Field  and  Gray.  In  Port  of  Mobile  v,  Le- 
loup,  76  Ala.  401,  we  sustained  as  constitutional  an  ordinance  of 
the  port  of  Mobile  imposing  a  license  tax  upon  a  telegraph  com- 
pany doing  business  in  that  city,  between  this  and  other  States, 
which  was  interstate  commerce.  In  this  we  followed  as  authority 
the  case  of  Osborne  v.  Mobile,  16  Wall.  479,  in  which  the  United 
States  Supreme  Court  sustained  a  similar  license  on  an  express 
company  under  like  circumstances.  The  same  ques- 
tion had  been  before  decided  in  Southern  Exp.  Co.  v.  J^Hewed.** 
Mayor,  etc..  Mobile,  49  Ala.  404.  In  City  of  New 
Orleans  v.  Eclipse  Tow-Boat  Co.,  33  La.  Ann.  647,  39  Amer. 
Rep.  279,  in  like  manner  a  city  ordinance  exacting  a  license  fee 
from  the  owner  of  tow-boats  running  on  the  Mississippi  River,  to 
and  from  the  Gulf  of  Mexico,  was  held  not  unconstitutional  as  a 
regulation  of  commerce,  upon  authority  of  the  same  decision.  In 
American  Union  Tel.  Co.  v.  W.  U.  Tel.  Co.,  67  Ala.  26^  we  held 
that  the  provisions  of  our  Constitution  prohibiting  foreign  corpo- 
rations from  doing  business  in  this  State  without  having  at  least- 
one  known  place  of  business,  and  an  authorized  agent  therein, 
was  a  legitimate  exercise  of  the  police  power,  and  was  not  a 
regulation  of  commerce. 

The  case  of  Yick  Wo  v,  Hopkins,  118  U.  S.  356 ;  s.  c,  13  Am. 
&  Eng.  Corp.  Cas.  187,  does  not,  in  our  opinion,  lend  any  favor 
to  the  contention  of  appellant.  The  municipal  ordinance  there 
pronounced  invalid,  vested  in  the  board  of  supervisors  the  arbi- 
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trary  power  to  license  public  laundries  at  their  own  mere  will  and 
pleasure,  without  regard  to  discretion  in  the  legal  sense  of  the 
term,  and  without  regard  to  the  fitness  or  competency  of  the  per- 
sons licensed,  or  the  propriety  oi  the  locality  selected  for  carry- 
ing on  such  business.  Properly  construed,  this  case  favors  the 
views  above  expressed  by  us. 

2.  The  other  objections  to  the  law  based  on '  constitutional 
grounds,  are,  in  our  opinion,  not  maintainable.  It  does  not  con- 
fer judicial  power  on  the  board  appointed  by  the  governor,  nor 

does  it  deprive  the  citizen  of  his  liberty  or  property 
jwu^fy  to  without  due  process  of  law.  The  vesting  by  legisla- 
UMueoeeapa-  tive  authority  of  the  power  to  license  various  occupa- 
uomiftTaUd  tions  and  professions  requiring  skill  in  their  exercise, 
pow«rr*'        or  the  observance  of  the  law  of  hygiene,  or  the  like, 

have  never  been  construed  to  be  obnoxious  to  these 
objections.  It  has  been  uniformly  held  that  laws  providing  by 
accustomed  modes  for  the  licensing  of  physicians,  lawyers,  pilots, 
butchers,  bakers,  liquor  dealers,  and,  in  fact,  all  trades,  profes- 
sions, and  callings,  interfere  with  no  natural  rights  of  the  citizen 
secured  by  our  Constitution.  Mayor,  etc..  Mobile  v,  Yuille,  3 
Ala.  137;  Dorsey's  Case,  7  Port.  (Ala.)  295  ;  Cooper  v,  Schultz, 
32  How.  Pr.  107,  and  authorities  cited ;  Coe  v,  Schultz,  47  Barb. 
64;  Metropolitan  Board  of  Health  v.  Heister,  37  N.  Y.  661  ; 
Reynolds  a.  Schultz,  34  How.  Pr.  147 ;  People  v.  Medical  Society 
of  N.  v.,  3  Wend.  426 ;  Metropolitan  Board  of  Excise  v,  Barrie, 
34  N.  Y.  627;  Barbier  v,  Connolly,  113  U.  S.  27;  Soon  Hing  v, 
Crowley,  113  U.  S.  703;  Slaughter-House  Cases,  10  Wall.  273. 

The  rulings  of  the  court  accord  with  these  views,  and  the 
judgment  is  affirmed. 

Constitutionality  of  State  and  Municipal  Taxes  and  Licenses  as  Regulations 
of  Interstate  Commerce.  —  This  subject  has  been  fully  treated  in  the  Am. 
&  Eng.  Corp.  Cas.  See  Ex  parte  Asher,  and  note,  18  Am.  &  Eng.  Corp. 
Cas.  533;  Robbins  v.  Taxing  District,  16  Am.  &  Eng.  Corp.  Cas.  1  ;  Phila- 
delphia Fire  Ass.  ?/.  New  York,  15  Am.  &  Eng.  Corp.  Cdis.,  and  note,  421 ;  City 
of  Kansas  v.  Collins,  it  Am.  &  Eng.  Corp.  Cas.  314;  State  Centre  v.  Baren- 
stein,  II  Am.  &  Eng.  Corp.  Cas.  413  ;  Braun  v.  Chicago,  and  note,  5  Am.  & 
Eng.  Corp.  Cas.  298 ;  Newton  v,  Atchison,  3  Am.  &  Eng.  Corp.  Cas.  447 ;  Van 
Hook  V,  Selma,  and  note,  2  Am.  &  Eng.  Corp.  Cas.  23  ;  Vosse  v,  Memphis, 
2  Am.  &  Eng.  Corp.  Cas.  23  ;  GrafEty  v.  Rushville,  1 5  Am.  &  Eng.  Corp.  Cas. 
456. 


LICENSING    ENGINEERS  —  INTERSTATE   COMMERCE.         425 


Smith 

V. 

Alabama. 
(124  u,  s.  465.) 

Interstate  Commerce.  —  Licensing  Engineers.  —  The  Legislature  of  Ala- 
bama enacced  a  law  entitled  "  an  Act  to  require  locomotive  engineers  in  this 
State  to  be  examined  and  licensed  by  a  board  to  be  appointed  for  that  purpose,'' 
in  which  it  was  provided  that  it  should  be  "  unlawful  for  the  engineer  of  any 
railroad  train  in  this  State  to  drive  or  operate  or  engineer  any  train  of  cars  or 
engine  upon  the  main  line  or  road-bed  of  any  railroad  in  this  State  which  is 
used  for  the  transportation  of  persons,  passengers,  or  freight,  without  first 
undergoing  an  examination  and  obtaining  a  license,  as  hereinafter  provided." 
The  statute  then  provided  for  the  creation  of  examiners,  and  prescribed  their 
duties,  and  authorized  them  to  issue  licenses,  and  imposed  a  license  fee,  and 
then  enacted  "  that  any  engineer  violating  the  provisions  of  this  Act  shall  be 
guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be  fined  not  less  than  fifty 
nor  more  than  five  hundred  dollars,  and  may  also  be  sentenced  to  hard  labor 
for  the  county  for  not  more  than  six  months."  Plaintiff  in  error  was  an  engi- 
neer in  the  service  of  the  Mobile  &  Ohio  Railroad  Company.  His  duty  was 
to  "  drive,  operate,  and  engineer  "  a  locomotive  engine  drawing  a  passenger 
train  on  that  road,  regularly  plying  in  one  continuous  trip  between  Mobile  in 
Alabama  and  Corinth  in  Mississippi,  and  vice  versa^  60  miles  of  which  trip  was 
in  Alabama,  and  265  in  Mississippi.  He  never  "drove,  operated,  or  engi- 
neered "  a  locomotive  engine  hauling  cars  from  one  point  to  another  point 
exclusively  within  the  State  of  Alabama.  After  the  statute  of  Alabama  took 
effect,  he  continued  to  perform  such  regular  duties  without  taking  out  the 
license  required  by  that  Act.  He  was  proceeded  against  for  a  violation  of 
the  statute,  and  was  committed  to  jail  to  answer  the  charge.  He  petitioned  a 
State  court  for  a  writ  of  habeas  corpus,  upon  the  ground  that  he  was  employed 
in  interstate  commerce,  and  that  the  statute,  so  far  as  it  applied  to  him,  was  a 
regulation  of  commerce  among  the  States,  and  repugnant  to  the  Constitution 
of  the  United  States.  The  writ  was  refused,  and  the  Supreme  Court  of  the 
State  of  Alabama  on  appeal  affirmed  that  judgment.     Heidy  — 

(i)  That  the  statute  of  Alabama  was  not,  in  its  nature,  a  regulation  of  com- 
merce, even  when  applied  to  such  a  case  as  this ; 

(2)  That  it  was  an  Act  of  legislation  within  the  scope  of  the  powers  re- 
served to  the  States  to  regulate  the  relative  rights  and  duties  of  persons  within 
their  respective  territorial  jurisdictions,  being  intended  to  operate  so  as  to 
secure  safety  of  persons  and  property  for  the  public ; 

(3)  That  so  far  as  it  affected  transactions  of  commerce  among  the  States,  it 
did  so  only  indirectly,  incidentally,  and  remotely,  and  not  so  as  to  burden  or 
impede  them,  and  that,  in  the  particulars  in  which  it  touched  those  transactions 
at  all,  it  was  not  in  conflict  with  any  express  enactment  of  Congress  on  the 
subject,  nor  contrary  to  any  intention  of  Congress  to  be  presumed  from  its 
silence  ; 

(4)  That  so  far  as  it  was  alleged  to  contravene  the  Constitution  of  the 
United  States,  the  statute  was  a  valid  law. 
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Error  to  the  Supreme  Court  of  the  State  of  Alabama. 

The  case,  as  stated  by  the  court,  was  as  follows : — 

This  is  a  writ  of  error  bringing  into  review  a  judgment  of  the 
Supreme  Court  of  the  State  of  Alabama,  affirming  a  judgment  of 
the  city  court  of  Mobile.  The  proceeding  in  the  latter  court  was 
upon  a  writ  of  habeas  corpus  sued  out  by  the  plainti£E  in  error, 
seeking  his  discharge  from  the  custody  of  the  sheriff  of  Mobile 
County,  in  that  State,  under  a  commitment  by  a  justice  of  the 
peace  upon  the  charge  of  handling,  engineering,  driving,  and 
operating  an  engine  pulling  a  passenger-train  upon  the  Mobile 
&  Ohio  Railroad  used  in  transporting  passengers  within  the 
county  of  Mobile  and  State  of  Alabama,  without  having  obtained 
a  license  from  the  board  of  examiners  appointed  by  the  governor 
of  said  State,  in  accordance  with  the  provisions  of  an  Act  entitled 
*'  An  Act  to  require  locomotive  engineers  in  this  State  to  be 
examined  and  licensed  by  a  board  to  be  appointed  by  the  gov- 
ernor for  that  purpose,"  approved  Feb.  28,  1887,  and  after 
more  than  three  months  had  elapsed  froni  the  date  of  appoint- 
ment and  qualification  of  said  board.  The  plaintiff  in  error,  upon 
complaint,  was  committed  by  the  examining  magistrate  to  the 
custody  of  the  sheriff  to  answer  an  indictment  for  that  alleged 
offence.  The  ground  of  the  application  for  discharge  upon  the 
writ  of  habeas  corpus  in  the  city  court  of  Mobile  was,  that  the  Act 
of  the  General  Assembly  of  the  State  of  Alabama,  for  the  viola- 
tion of  which  he  was  held,  was  in  contravention  of  that  clause  of 
the  Constitution  of  the  United  States  which  confers  i;pon  Con- 
gress power  to  regulate  commerce  among  the  States. 

The  facts,  as  they  appeared  upon  the  hearing  upon  the  return 
of  the  writ,  are  as  follows :  The  petitioner  at  the  time  of  his 
arrest,  on  July  16,  1889,  within  the  county  of  Mobile,  was  a  loco- 
motive engineer  in  the  service  of  the  Mobile  &  Ohio  Railroad 
Company,  a  corporation  owning  and  operating  a  line  of  railroad 
forming  a  continuous  and  unbroken  line  of  railway  from  Mobile, 
in  the  State  of  Alabama,  to  St.  Louis,  in  the  State  of  Missouri, 
and  as  such  was  then  engaged  in  handling,  operating,  and  driv- 
ing a  locomotive  engine,  attached  to  a  regular  passenger-train 
on  the  Mobile  &  Ohio  Railroad,  within  the  county  and  State, 
consisting  of  a  postal  car  carrying  the  United  States  mail  to  all 
parts  of  the  Union,  a  Southern  express  car  containing  perishable 
freight,  money  packages,  and  other  valuable  merchandise  destined 
to  Mississippi,  Tennessee,  Kentucky,  and  other  States,  passenger 
coaches,  and  a  Pullman  palace  sleeping-car  occupied  by  passen- 
gers to  be  transported  by  said  train  to  the  States  of  Mississippi, 
Tennessee,  and  Kentucky.  The  petitioner's  run,  as  a  locomotive 
engineer  in  the  service  of  the  Mobile  &  Ohio  Railroad  Company, 
was  regularly  from  the  city  of  Mobile,  in  the  State  of  Alabama, 
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to  Corinth,  in  the  State  of  Mississippi,  sixty  miles  of  which  run 
was  in  the  State  of  Alabama,  and  two  hundred  and  sixty-five 
miles  in  the  State  of 'Mississippi ;  and  he  never  handled  and  oper- 
ated an  engine  pulling  a  train  of  cars  whose  destination  was  a 
point  within  the  State  of  Alabama  when  said  engine  and  train  of 
cars  started  from  a  point  within  that  State.  His  train  started  at 
Mobile,  and  ran  through  without  change  of  coaches  or  cars  on  one 
continuous  trip.  His  employment  as  locomotive  engineer  in  the 
service  of  said  company  also  required  him  to  take  charge  of  and 
handle,  drive,  and  operate  an  engine  drawing  a  passenger-train 
which  started  from  St.  Louis,  in  the  State  of  Missouri,  destined 
to  the  city  of  Mobile,  in  the  State  of  Alabama,  said  train  being 
loaded  with  merchandise,  and  occupied  by  passengers,  destined  to 
Alabama  and  other  States ;  this  engine  and  train  he  took  charge 
of  at  Corinth,  in  Mississippi,  and  handled,  drove,  and  operated  the 
same  along  and  over  the  Mobile  &  Ohio  Railroad  through 
the  States  of  Mississippi  and  Alabama  to  the  city  of  Mobile.  It 
frequently  happened  that  he  was  ordered  by  the  proper  officers 
of  the  said  company  to  handle,  drive,  and  operate  an  engine 
drawing  a  passenger-train  loaded  with  merchandise,  carrying  the 
United  States  mail,  and  occupied  by  passengers,  from  the  city  of 
Mobile,  in  Alabama,  to  the  city  of  St.  Louis,  in  Missouri,  being 
allowed  two  lay-overs ;  said  train  passing  through  the  States 
of  Alabama,  Mississippi,  Tennessee,  Illinois,  and  into  the  State  of 
Missouri. 

It  was  admitted  that  the  petitioner  had  not  obtained  the 
license  required  by  the  Act  of  the  General  Assembly  of  the  State 
of  Alabama  of  Feb.  28,  1887,  and  had  not  applied  to  the  board 
(rf  examiners,  or  any  of  its  members,  for  such  license,  and  that 
more  than  three  months  had  elapsed  since  the  appointment  and 
qualification  of  said  board  of  examiners,  the  same  having  been 
duly  appointed  by  the  governor  of  the  State  under  the  provisions- 
of  said  Act. 

The  statute  of  Alabama  the  validity  of  which  is  thus  drawn 
in  question,  as  being  contrary  to  the  Constitution  of  the  United 
States,  and  the  validity  of  which  has  been  affirmed  by  the  judg- 
ment of  the  Supreme  Court  of  Alabama  now  in  review,  is  as 
follows  :  — 
*'  An  Act  to  require  locomotive  engineers  in  this  State  to   be 

examined   and   licensed   by  a  board  to  b^  appointed  by  the 

governor  for  that  purpose. 

"  Section  i.  Be  it  enacted  by  the  General  Assembly  of  Alabama^ 
That  it  shall  be  unlawful  for  the  engineer  of  any  railroad  train 
in  this  State  to  drive  or  operate  or  engineer  any  train  of  cars  or 
engine  upon  the  main  line  or  road-bed  of  any  railroad  in  this 
State  which   is   used  for  the  transportation   of    persons,  pas- 
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sengers,  or  freight,  without  first  undergoing  an  examination  and 
obtaining  a  license  as  hereinafter  provided. 

"  Sect.  2.  Be  it  further  enacted^  That  before  any  locomotive 
engineer  shall  operate  or  drive  an  engine  upon  the  main  line  or 
road-bed  of  any  railroad  in  this  State  used  for  the  transportation 
of  persons  or  freight,  he  shall  apply  to  the  board  of  examiners 
hereinafter  provided  for  in  this  Act,  and  be  examined  by  said 
board,  or  by  two  or  more  members  thereof,  in  practical  me- 
chanics, and  concerning  his  knowledge  of  operating  a  locomotive 
engine  and  his  competency  as  an  engineer. 

"  Sect.  3.  Be  it  further  enacted^  That  upon  the  examination 
.of  any  engineer  as  provided  in  this  Act,  if  the  applicant  is  found 
competent,  he  shall,  upon  payment  of  five  dollars,  receive  a 
license,  which  shall  be  signed  by  each  member  of  the  board,  and 
which  shall  set  forth  the  fact  that  the  said  engineer  has  been 
duly  examined  as  required  by  law,  and  is  authorized  to  engage 
as  an  engineer  on  any  of  the  railroads  in  this  State. 

"  Sect.  4.  Be  it  further  enacted^  That  in  addition  to  the  exam- 
ination provided  for  in  section  two  (2),  it  shall  be  the  duty  of  said 
board  of  examiners,  beforet  issuing  the  license  provided  for  in  this 
Act,  to  inquire  into  the  character  and  habits  of  all  engineers 
applying  for  license  ;  and  in  no  case  shall  a  license  be  issued  if 
the  applicant  is  found  to  be  of  reckless  or  intemperate  habits. 

"  Sect.  5.  Be  it  further  enactedy  That  any  engineer  who,  after 
procuring  a  license  as  provided  in  this  Act,  shall  at  any  time  be 
-guilty  of  any  act  of  recklessness,  carelessness,  or  negligence 
while  running  an  engine  by  which  any  damage  to  persons  or 
property  is  done,  or  who  shall  within  six  hours  before,  or  during 
the  time  he  is  engaged  in  running  an  engine,  be  in  a  state  of 
intoxication,  shall  forfeit  his  license,  with  all  the  rights  and  priv- 
ileges acquired  by  it,  indefinitely  or  for  a  stated  period,  as  the 
board  may  determine  after  notifying  such  engineer  to  appear 
before  the  board,  and  inquiring  into  his  act  or  conduct.  It  shall 
be  the  duty  of  the  board  to  determine  whether  the  engineer  is 
unfit  or  incompetent  by  reason  of  any  act  or  habit  unknown  at 
the  time  of  his  examination,  or  acquired  or  formed  subsequent 
-to  it ;  and  if  it  is  made  to  appear  that  he  is  unfit  or  incompetent 
from  any  cause,  the  board  shall  revoke  or  cancel  his  license,  and 
shall  notify  every  railroad  in  this  State  of  the  action  of  the 
JDoard. 

"  Sect.  6.  Be  it  further  enacted^  That  it  shall  be  the  duty  of 
the  governor,  as  soon  after  the  approval  of  this  Act  as  practi- 
cable, to  appoint  and  commission  five  skilled  mechanics,  one  of 
whom  shall  reside  in  Birmingham,  one  in  Montgomery,  one  in 
Mobile,  one  in  Selma,  and  one  in  Eufaula,  who  shall  constitute 
a  board  of  examiners  for  locomotive  engineers.     It  shall  be  the 
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duty  of  said  board  to  examine  locomotive  engineers,  issue  licenses^ 
hear  causes  of  complaint,  revoke  or  cancel  licenses,  and  perform 
such  duties  as  are  provided  in  this  Act :  Provided,  That  any  one 
of  said  board  shall  have  authority  to  examine  applicants  for 
licenses,  and  if  the  applicant  is  found  competent,  to  issue  license 
to  him  :  Provided  further.  That  for  every  examination  provided 
in  this  Act,  the  board  or  member  thereof  making  the  examina- 
tion shall  be  entitled  to  five  dollars,  to  be  paid  by  the  appli- 
cant. 

"Sect.  7.  Be  it  further  enacted.  That  all  engineers  now 
employed  in  running  or  operating  engines  upon  railroads  in  this 
State  shall  have  three  months  after  the  appointment  of  the  board 
herein  provided  within  which  to  be  examined  and  to  obtain  a 
license. 

"  Sect.  8.  Be  it  further  enacted.  That  any  engineer  violating 
the  provisions  of  this  Act  shall  be  guilty  of  a  misdemeanor,  and, 
upon  conviction,  shall  be  fined  not  less  than  fifty  nor  more  than 
five  hundred  dollars,  and  may  also  be  sentenced  to  hard  labor  for 
the  county  for  not  more  than  six  months." 

E,  L,  Russell  and  B.  B.  Boone  for  plaintiff  in  error. 

T.  N,  McClellan,  Attorney-General  of  the  State  of  Alabama, 
for  defendant  in  error. 

Matthews,  J.  —  The  grant  of  power  to  Congress  in  the  Con- 
stitution to  regulate  commerce  with  foreign  nations  and  among 
the  several  States,  it  is  conceded,  is  paramount  over  p,„aiouiit 
all  legislative  powers,  which,  in  consequence  of  not  right  of  con- 
having  been  granted  to  Congress,  are  reserved  to  the  »«««« to  »•«««- 
States.  It  follows  that  any  legislation  of  a  State,  *'*•  «»tertute 
although  in  pursuance  of  an  acknowledged  power 
reserved  to  it,  which  conflicts  with  the  actual  exercise  of  the 
power  of  Congress  over  the  subject  of  commerce,  must  give  way 
before  the  supremacy  of  the  national  authority.  As  the  regula- 
tion of  commerce  may  consist  in  abstaining  from  prescribing 
positive  rules  for  its  conduct,  it  cannot  always  be  said  that  the 
power  to  regulate  is  dormant  because  not  affirmatively  exercised. 
And  when  it  is  manifest  that  Congress  intends  to  leave  that 
commerce,  which  is  subject  to  its  jurisdiction,  free  and  unfet- 
tered by  any  positive  regulations,  such  intention  would  be  con- 
travened by  State  laws,  operating  as  regulations  of  commerce,  as 
much  as  though  these  had  been  expressly  forbidden.  In  such 
cases,  the  existence  of  the  power  to  regulate  commerce  in  Con- 
gress has  been  construed  to  be  not  only  paramount  but  exclu- 
sive, so  as  to  withdraw  the  subject,  as  the  basis  of  legislation, 
altogether  from  the  States. 

There  are  many  cases,   however,  where  the  acknowledged 
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powers  of  a  State  may  be  exerted  and  applied  in  such  a  manner 

as  to  affect  foreign  or  interstate  commerce  without 
8ut«  may  exert  b^ing  intended  to  operate  as  commercial  regulations. 
Effect  tieter.  ^  their  Operation  and  application  in  such  cases  reg- 
■toteeemMeree  ulatc  such  Commerce  so  as  to  conflict  with  the 
withoBtregB.  regulation  of  the  same  subject  by  Congress,  either 
BuM^iM.         ^s  expressed  in  positive  laws  or  implied  from  the 

absence  of  legislation,  such  legislation  on  the  part  of 
the  State,  to  the  extent  of  that  conflict,  must  be  regarded  as 
annulled.  To  draw  the  line  of  interference  between  the  two 
fields  of  jurisdiction,  and  to  define  and  declare  the  instances 
of  unconstitutional  encroachment,  is  a  judicial  question  often  of 
much  difficulty,  the  solution  of  which,  perhaps,  is  not  to  be  found 
in  any  single  and  exact  rule  of  decision.  Some  general  lines  of 
discrimination,  however,  have  been  drawn  in  varied  and  numerous 
decisions  of  this  court.  It  has  been  uniformly  held,  for  example, 
that  the  States  cannot  by  legislation  place  burdens  upon  com- 
merce with  foreign  nations  or  among  the  several  States.  "  But 
upon  an  examination  of  the  cases  in  which  they  were  rendered," 
as  was  said  in  Sherlock  v.  Ailing,  93  U.  S.  99,  102,  "it  will  be 
found  that  the  legislation  adjudged  invalid  imposed  a  tax  upon 
some  instrument  or  subject  of  commerce,  or  exacted  a  license 
fee  from  parties  engaged  in  commercial  pursuits,  or  created  an 
impediment  to  the  free  navigation  of  some  public  waters,  or 
prescribed  conditions  in  accordance  with  which  commerce  in 
particular  articles  or  between  particular  places  was  required  to 
be  conducted.  In  all  the  cases  the  legislation  condemned 
operated  directly  upon  commerce,  either  by  way  of  tax  upon  its 
business,  license  upon  its  pursuit  in  particular  channels,  or  con- 
ditions for  carrying  it  on."  In  that  case,  it  was  held  that  a 
statute  of  Indiana,  giving  a  right  of  action  to  the  personal  repre- 
sentatives of  the  deceased  where  his  death  was  caused  by  the 
wrongful  act  or  omission  of  another,  was  applicable  to  the  case 
of  a  loss  of  life  occasioned  by  a  collision  between  steamboats, 
navigating  the  Ohio  River,  engaged  in  interstate  commerce,  and 
did  not  amount  to  a  regulation  of  commerce  in  violation  of  the 
Constitution  of  the  United  States.  On  this  point  the  court  said 
(p.  103),  *'  General  legislation  of  this  kind,  prescribing  the  liabili- 
ties or  duties  of  citizens  of  a  State,  without  distinction  as  to 
pursuit  or  calling,  is  not  open  to. any  valid  objection  because  it 
may  affect  persons  engaged  in  foreign  or  interstate  commerce. 
Objection  might  with  equal  propriety  be  urged  against  legisla- 
tion prescribing  the  form  in  which  contracts  shall  be  authenti- 
cated, or  property  descend  or  be  distributed  on  the  death  of  its 
owner,  because  applicable  to  the  contracts  or  estates  of  persons 
engaged  in  such  commerce.     In  conferring  upon  Congress  the 
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regulation  of  commerce,  it  was  never  intended  to  cut  the  States 
off  from  legislating  on  all  subjects  relating  to  the  health,  life, 
and  safety  of  their  citizens,  though  the  legislation  might  indi- 
rectly affect  the  cotnmerce  of  the  country.  Legislation,  in  a 
great  variety  of  ways,  may  affect  commerce  and  persons  engaged 
in  it  without  constituting  a  regulation  of  it  within  the  meaning 
of  the  Constitution.  .  .  .  And  it  may  be  said,  generally,  that  the 
legislation  of  a  State,  not  directed  against  commerce  or  any  of 
its  regulations,  but  relating  to  the  rights,  duties,  and  liabilities 
of  citizens,  and  only  indirectly  and  remotely  affecting  the  opera- 
tions of  commerce,  is  of  obligatory  force  upon  citizens  within  its 
territorial  jurisdiction,  whether  on  land  or  water,  or  engaged  in 
commerce,  foreign  or  interstate,  or  in  any  other  pursuit."  In 
that  case  it  was  admitted,  in  the  opinion  of  the  court,  that  Con- 
gress might  legislate,  under  the  power  to  regulate  commerce, 
touching  the  liability  of  parties  for  marine  torts  resulting  in  the 
death  of  the  persons  injured,  but  that,  in  the  absence  of  such 
legislation  by  Congress,  the  statute  of  the  State,  giving  such 
right  of  action,  constituted  no  encroachment  upon  the  commer- 
cial power  of  Congress,  although,  as  was  also  said  (p.  103),  "it  is 
true  that  the  commercial  power  conferred  by  the  'Constitution 
is  one  without  limitation.  It  authorizes  legislation  with  respect 
to  all  the  subjects  of  foreign  and  interstate  commerce,  the 
persons  engaged  in  it,  and  the  instruments  by  which  it  is 
carried  on." 

The  statute  of  Indiana  held  to  be  valid  in  that  case  was  an 
addition  to  and  an  amendm^t  of  the  general  body  of  the  law 
previously  existing  and  in  force  regulating  the  relative  rights 
and  duties  of  persons  within  the  jurisdiction  of  the  State,  and 
operating  upon  them,  even  when  engaged  in  the  business  of 
interstate  commerce.  This  general  system  of  law,  subject  to 
be  modified  by  State  legislation,  whether  consisting  in  that 
customary  law  which  prevails  as  the  common  law  of  the  land 
in  each  State,  or  as  a  code  of  positive  provisions  expressly 
enacted,  is  nevertheless  the  law  of  the  State  in  which  it  is 
administered,  and  derives  all  its  force  and  effect  from  the  actual 
or  presumed  exercise  of  its  legislative  power.  It  does  not 
emanate  from  the  authority  of  the  National  Government,  nor 
flow  from  the  exercise  of  any  legislative  powers  conferred  upon 
Congress  by  the  Constitution  of  the  United  States,  nor  can  it 
be  implied  as  existing  by  force  of  any  other  legislative  authority 
than  that  of  the  several  States  in  which  it  is  enforced.  It 
has  never  been  doubted  but  that  this  entire  body  and  system 
of  law,  regulating  in  general  the  relative  rights  and  duties  of 
persons  within  the  territorial  jurisdiction  of  the  State,  without 
regard  to  their  pursuits,  is  subject  to  change  at  the  will  of  the 
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Legislature  of  each  State,  except  as  that  will  may  be  restrained 
by  the  Constitution  of  the  United  States.  It  is  to  this  law 
that  persons  within  the  scope  of  its  operation  look  for  the  defi- 
nition of  their  rights  and  for  the  redress  of  wrongs  committed 
upon  them.  It  is  the  source  of  all  those  relative  obligations 
and  duties  enforceable  by  law,  the  observance  of  which  the 
State  undertakes  to  enforce  as  its  public  policy.  And  it  was 
in  contemplation  of  the  continued  existence  of  this  separate 
system  of  law  in  each  State  that  the  Constitution  of  the  United 
States  was  framed  and  ordained  with  such  legislative  powers  as 
are  therein  granted  expressly  or  by  reasonable  implication. 

It  is  among  these  laws  of  the  States,  therefore,  that  we  find 
provisions  concerning  the  rights  and  duties  of  common  carriers 
of  persons  and  merchandise,  whether  by  Idnd  or  by  water,  and 
the  means  authorized  by  which  injuries  resulting  from  the  failure 
properly  to  perform  their  obligations  may  be  either  prevented  or 
redressed.  A  carrier  exercising  his  calling  within  a  particular 
State,  although  engaged  in  the  business  of  interstate  commerce, 
is  answerable  according  to  the  laws  of  the  State  for  acts  of  non- 
feasance or  misfeasance  committed  within  its  limits.  If  he  fail 
to  deliver  goods  to  the  proper  consignee  at  the  right  time  or 
place,  he  is  liable  in  an  action  for  damages  under  the  laws  of  the 
State  in  its  courts  ;  or  if,  by  negligence  in  transportation,  he 
inflicts  injury  upon  the  person  of  a  passenger  brought  from 
another  State,  a  right  of  action  for  the  consequent  damage  is 
given  by  the  local  law.  In  neither  case  would  it  be  a  defence 
that  the  law  giving  the  right  to  redress  was  void  as  being  an 
unconstitutional  regulation  of  commerce  by  the  State.  This, 
indeed,  was  the  very  point  decided  in  Sherlock  v.  Ailing,  above 
cited.  If  it  is  competent  for  the  State  thus  to  administer  justice 
according  to  its  own  laws  for  wrongs  done  and  injuries  suffered, 
when  committed  and  inflicted  by  defendants  while  engaged  in 
the  business  of  interstate  or  foreign  commerce,  notwithstanding 
the  power  over  those  subjects  conferred  upon  Congress  by  the 
Constitution,  what  is  there  to  forbid  the  State,  in  the  further 
exercise  of  the  same  jurisdiction,  to  prescribe  the  precautions 
and  safeguards  foreseen  to  be  necessary  and  proper  to  prevent 
by  anticipation  those  wrongs  and  injuries  which,  after  they  have 
been  inflicted,  it  is  admitted  the  State  has  power  to  redress  and 
punish }  If  the  State  has  power  to  secure  to  passengers,  con- 
veyed bv  common  carriers  in  their  vehicles  of  transportation,  a 
right  01  action  for  the  recovery  of  damages  occasioned  by  the 
negligence  of  the  carrier  in  not  providing  safe  and  suitable 
vehicles,  or  employees  of  sufficient  skill  and  knowledge,  or  in  not 
properly  conducting  and  managing  the  act  of  transportation,  why 
may  not  the  State  also  impose^  on  behalf  of  the  public,  as  addi- 
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tional  means  of  prevention,  penalties  for  the  non-observance  of 
these  precautions  ?  Why  may  it  not  define  and  declare  what 
particular  things  shall  be  done  and  observed  by  such  a  carrier  in 
order  to  insure  the  safety  of  the  persons  and  things  He  carries, 
or  of  the  persons  and  property  of  others  liatj^e  to  be  affected  by 
them  ? 

It  is  that  law  which  defines  who  are  or  may  be  common 
carriers,  and  prescribes  the  means  they  shall  adopt  for  the  safety 
of  that  which  is  committed  to  their  charge,  and  the  rules  accord- 
ing to  which,  under  varying  conditions,  their  conduct  shall  be 
measured  and  judged  ;  which  declares  that  the  common  carrier 
owes  the  duty  of  care,  and  what  shall  constitute  that  negligence 
for  which  he  shall  be  responsible. 

But  for  the  provisions  on  the  subject  found  in  the  local  law  of 
each  State,  there  would  be  no  legal  obligation  on  the  part  of  the 
carrier,  whether  ex  contractu  or  ex  delicto^  to  those  who  employ 
him  ;  or  if  the  local  law  is  held  not  to  apply  where  the  carrier  is 
engaged  in  foreign  or  interstate  commerce,  then,  in  the  absence 
of  laws  passed  by  Congress  or  presumed  to  be  adopted  by  it, 
there  can  be  no  rule  of  decision  based  upon  rights  and  duties 
supposed  to  grow  out  of  the  relation  of  such  carriers  to  the 
public  or  to  individuals.  In  other  words,  if  the  law  of  the  par- 
ticular State  does  not  govern  that  relation,  and  prescribe  the 
rights  and  duties  which  it  implies,  then  there  is  and  can  be  no 
law  that  does  until  Congress  expressly  supplies  it,  or  is  held  by 
implication  to  have  supplied  it,  in  cases  within  its  jurisdiction 
over  foreign  and  interstate  commerce.  The  failure  of  Congress 
to  legislate  can  be  construed  only  as  an  intention  not  to  disturb 
what  already  exists,  and  is  the  mode  by  which  it  adopts,  for 
cases  within  the  scope  of  its  power,  the  rule  of  the  State  law, 
which  until  displaced  covers  the  subject. 

There  is  no  common  law  of  the  United  States,  in  the  sense  of 
a  national  customary  law,  distinct  from  the  common  law  of  Eng- 
land as  adopted  by  the  several  States  each  for  itself, 
applied  as  its  local  law,  and  subject  to  such  altera-  ^"^"ob^jiw. 
tion   as    may   be    provided    by   its    own    statutes.   DirreniitiB- 
Wheaton  v,  Peters,  8  Pet.  591.     A  determination  in  terpreutioM 
a  given  case  of  what  that  law  is  may  be  different  in  a  JL^*!!*  "1. 
court  of  the  United  States  from  that  which  prevails 
in  the  judicial  tribunals  of  a  particular  State.     This  arises  from 
the  circumstance  that  the  courts  of  the  United  States,  in  cases 
within  their  jurisdiction,  where  they  are  called  upon  to  administer 
the  law  of  the  State  in  which  they  sit  or  by  which  the  trans- 
action is  governed,  exercise  an  independent  though  concurrent 
jurisdiction,  and  are  required  to  ascertain  and  declare  the  law 
according  to  their  own  judgment.    This  is  illustrated  by  the  case 
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of  Railroad  Co.  v,  Lockwood,  17  Wall.  357,  where  the  common 
law  prevailing  in  the  State  of  New  York,  in  reference  to  the 
liability  of  common  carriers  for  negligence,  received  a  di£Ferent 
interpretation  from  that  placed  upon  it  by  the  judicial  tribunals 
of  the  State ;  but  the  law  as  applied  was  none  the  less  the  law  of 
that  State. 

In  cases,  also,  arising  under  the  lex  niercatoria^  or  law  merchant, 
by  reason  of  its  international  character,  this  court  has  held  itself 
less  bound  by  the  decisions  of  the  State  courts  than  in  other 
cases.  Swift  v.  Tyson,  16  Pet.  i  ;  Carpenter  v.  Providence 
Washington  Insurance  Co.,  16  Pet.  495  ;  Oates  v.  National 
Bank,  100  U.  S.  239 ;  Railroad  Company  v.  National  Bank,  102 
U.  S.  14. 

There  is,  however,  one  clear  exception  to  the  statement  that 
there  is  no  national  common  law.  The  interpretation  of  the 
Constitution  of  the  United  States  is  necessarily  influenced  by 
the  fact  that  its  provisions  are  framed  in  the  language  of  the 
English  common  law,  and  are  to  be  read  in  the  light  of  its  history. 
The  code  of  constitutional  and  statutory  construction  which, 
therefore,  is  gradually  formed  by  the  judgments  of  this  court,  in 
the  application  of  the  Constitution  and  the  laws  and  treaties 
made  in  pursuance  thereof,  has  for  its  basis  so  mtich  of  the 
common  law  as  may  be  implied  in  the  subject,  and  constitutes 
a  common  law  resting  on  national  authority.  Moore  v.  United 
States,  91  U.  S.  270. 

The  statute  of  Alabama  the  validity  of  which  is  drawn  in  ques- 
tion in  this  case,  does  not  fall  within  this  exception.     It  would, 

indeed,  be  competent  for  Congress  to  legislate  upon 
TheAUbamm  j^g  subjcct-mattcr,  and  to  prescribe  the  qualifications 
ereiV*  ^"  '    ^^  locomotive  engineers  for  employment  by  carriers 

engaged  in  foreign  or  interstate  commerce.  It  has 
legislated  upon  a  similar  subject  by  prescribing  the  qualifications 
for  pilots  and  engineers  of  steam-vessels  engaged  in  the  coasting- 
trade  and  navigating  the  inland  waters  of  the  United  States 
while  engaged  in  commerce' among  the  States,  —  Rev.  Stat.  tit. 
52,  sects.  4399-4500, — and  such  legislation  undoubtedly  is  justi- 
fied on  the  ground  that  it  is  incident  to  the  power  to  regulate 
interstate  commerce. 

In  Sinnot  v.  Davenport,  22  How.  227,  this  court  adjudged  a 
law  of  the  State  of  Alabama  to  be  unconstitutional,  so  far  as  it 
applied  to  vessels  engaged  in  interstate  commerce,  which  prohib- 
ited any  steamboat  from  navigating  any  of  the  waters  of  the 
State  without  complying  with  certain  prescribed  conditions,  in- 
consistent with  the  Act  of  Congress  of  Feb.  17,  1793,  in  refer- 
ence to  the  enrolment  and  licensing  of  vessels  engaged  in  the 
coasting  trade.     In  that  case  it  was  said  (p.  243),  "  The  whole 


LICENSING    ENGINEERS  —  INTERSTATE   COMMERCE.        435 

commercial  marine  of  the  country  is  placed  by  the  Coostitution 
under  the  regulation  of  Congress,  and  all  laws  passed  by  that 
body  in  the  regulation  of  navigation  and  trade,  whether  foreign 
or  coastwise,  is  therefore  but  the  exercise  of  an  undisputed  power. 
When,  therefore,  an  Act  of  the  Legislature  of  a  State  prescribes 
a  regulation  of  the  subject  repugnant  to  and  inconsistent  with  the 
regulation  of  Congress,  the  State  law  must  give  way,  and  this 
without  regard  to  the  source  of  power  whence  the  State  Legisla- 
ture derived  its  enactment." 

The  power  might  with  equal  authority  be  exercised  in  pre- 
scribing the  qualifications  for  locomotive  engineers  employed  by 
railroad  companies  engaged  in  the  transportation  of  passengers 
and  goods  among  the  States,  and  in  that  case  would  supersede 
any  conflicting  provisions  on  the  same  subject  made  by  local 
authority. 

But  the  provisions  on  the  subject  contained  in  the  statute  of 
Alabama  under  consideration  are  not  regulations  of  interstate 
commerce.  It  is  a  misnomer  to  call  them  such.  Considered  in 
themselves,  they  are  parts  of  that  body  of  the  local  law  which,  as 
we  have  already  seen,  properly  governs  the  relation  between  car- 
riers of  passengers  and  merchandise  and  the  public  who  employ 
them,  which  are  not  displaced  until  they  come  in  conflict  with 
express  enactments  of  Congress  in  the  exercise  of  its  power  over 
commerce,  and  which,  until  so  displaced,  according  to  the  evident 
intention  of  Congress  remain  as  the  law  governing  carriers  in  the 
discharge  of  their  obligations,  whether  engaged  in  the  purely 
internal  commerce  of  the  State  or  in  commerce  among  the 
States. 

No  objection  to  the  statute,  as  an  impediment  to  the  free 
transaction  of  commerce  among  the  States,  can  be  found  in  any 
of  its  special  provisions.  It  requires  that  every  locomotive  engi- 
neer shall  have  a  license,  but  it  does  not  limit  the  number  of 
persons  who  may  be  licensed,  nor  prescribe  any  arbitrary  condi- 
tions to  the  grant.  The  fee  of  five  dollars  to  be  paid  by  an  appli- 
cant for  his  examination  is  not  a  provision  for  raising  revenue, 
but  is  no  more  than  an  equivalent  for  the  service  rendered,  and 
•cannot  be  considered  in  the  light  of  a  tax  or  burden  upon  trans- 
portation. The  applicant  is  required  before  obtaining  his  license 
to  satisfy  a  board  of  examiners  in  reference  to  his  knowledge  of 
practical  mechanics,  his  skill  in  operating  a  locomotive  engine, 
and  his  general  competency  as  an  engineer ;  and  the  board  before 
issuing  the  license  is  required  to  inquire  into  his  character  and 
habits,  and  to  withhold  the  license  if  he  be  found  to  be  reckless 
or  intemperate. 

Certainly  it  is  the  duty  of  every  carrier,  whether  engaged  in 
the  domestic  commerce  of  the  State  or  in  interstate  commerce. 
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to  provide  and  furnish  itself  with  locomotive  engineers  of  this 
precise  description,  competent  and  well  qualified,  skilled  and 
sober ;  and  if,  by  reason  of  carelessness  in  the  selection  of  an 
engineer  not  so  qualified,  injury  or  loss  is  caused,  the  carrier, 
no  matter  in  what  business  engaged,  is  responsible  according  to 
the  local  law  admitted  to  govern  in  such  c^ses,  in  the  absence  of 
congressional  legislation. 

The  statute  in  question  further  provides,  that  any  engineer 
licensed  under  the  Act  shall  forfeit  his  license  if  at  any  time 
found  guilty  by  the  board  of  examiners  of  an  act  of  recklessness, 
carelessness,  or  negligence  while  running  an  engine,  by  which 
damage  to  person  or  property  is  done,  or  who  shall,  immediately 
preceding  or  during  the  time  he  is  engaged  in  running  an  engine, 
be  in  a  state  of  intoxication;  and  the  board  are  authorized  to 
revoke  and  cancel  the  license  whenever  they  shall  be  satisfied  of 
the  unfitness  or  incompetency  of  the  engineer  by  reason  of  any 
act  or  habit  unknown  at  the  time  of  his  examination,  or  acquired 
or  formed  subsequent  to  it.  The  eighth  section  of  the  Act 
declares  that  any  engineer  violating  its  provisions  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  inflicts  upon  him  the 
punishment  of  a  fine  not  less  than  ^50  nor  more  than  l^soo,  and 
also  that  he  may  be  sentenced  to  hard  labor  for  the  county  for 
not  more  than  six  months. 

If  a  locomotive  engineer,  running  an  engine,  as  was  the  peti- 
tioner in  this  case,  in  the  business  of  transporting  passengers 
and  goods  between  Alabama  and  other  States,  should  while  in 
that  State,  by  mere  negligence  and  recklessness  in  operating  his 
engine,  cause  the  death  of  one  or  more  passengers  carried,  he 
might  certainly  be  held  to  answer  to  the  criminal  laws  of  the 
State  if  they  declare  the  offence  in  such  a  case  to  be  manslaugh- 
ter. The  power  to  punish  for  the  offence  after  it  is  committed 
certainly  includes  the  power  to  provide  penalties  directed,  as  are 
those  in  the  statute  in  question,  against  those  acts  of  omission 
which,  if  performed,  would  prevent  the  commission  of  the  larger 
offence. 

It  is  to  be  remembered  that  railroads  are  not  natural  highways 
of  trade  and  commerce.  They  are  artificial  creations ;  they  are 
constructed  within  the  territorial  limits  of  a  State,  and  by  the 
authority  of  its  laws,  and  ordinarily  by  means  of  corporations 
exercising  their  franchises  by  limited  grants  from  the  State. 
The  places  where  they  may  be  located,  and  the  plans  according 
to  which  they  must  be  constructed,  are  prescribed  by  the  legisla- 
tion of  the  State.  Their  operation  requires  the  use  of  instru- 
ments and  agencies  attended  with  special  risks  and  dangers,  the 
proper  management  of  which  involves  peculiar  knowledge,  train- 
ing, skill,  and  care.     The  safety  of   the  public  in  person   and 
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property  demands  the  use  of  specific  guards  and  precautions. 
The  width  of  the  gauge,  the  character  of  the  grades,  the  mode 
of  crossing  streams  by  culverts  and  bridges,  the  kind  of  cuts  and 
tunnels,  the  mode  01  crossing  other  highways,  the  placing  of 
watchmen  and  signals  at  points  of  special  danger,  the  rate  of 
speed  at  stations  and  through  villages,  towns,  and  cities,  are  all 
matters  naturally  and  peculiarly  within  the  provisions  of  that  law 
from  the  authority  of  which  these  modern  highways  of  commerce 
derive  their  existence.  The  rules  prescribed  for  their  construc- 
tion and  for  their  management  and  operation,  designed  to  protect 
persons  and  property  otherwise  endangered  by  their  use,  are 
strictly  within  the  limits  of  the  local  law.  They  are  not  per  se 
regulations  of  commerce ;  it  is  only  when  they  operate  as  such 
in  the  circumstances  of  their  application,  and  conflict  with  the 
expressed  or  presumed  will  of  Congress  exerted  on  the  same 
subject,  that  they  can  be  required  to  give  way  to  the  supreme 
authority  of  the  Constitution. 

In  conclusion,  we  find,  therefore,  first,  that  the  statute  of  Ala- 
bama the  validity  of  which  is  under  consideration,  is  not,  consid- 
ered in  its  own  nature,  a  regulation  of  interstate  commerce,  even 
when  applied  as  in  the  case  under  consideration ;  secondly,  that 
it  is  properly  an  act  of  legislation  within  the  scope  of  the  admit- 
ted power  reserved  to  the  State  to  regulate  the  relative  rights 
and  duties  of  persons  being  and  acting  within  its  territorial  juris- 
diction, intended  to  operate  so  as  to  secure  for  the  public,  safety 
of  person  and  property ;  and,  thirdly,  that,  so  far  as  it  affects 
transactions  of  commerce  among  the  States,  it  does  so  only  indi- 
rectly, incidentally,  and  remotely,  and  not  so  as  to  burden  or 
impede  them,  and,  in  the  particulars  in  which  it  touches  those 
transactions  at  all,  it  is  not  in  conflict  with  any  express  enact- 
ment of  Congress  on  the  subject,  nor  contrary  to  any  intention 
•of  Congress  to  be  presumed  from  its  silence. 

For  these  reasons,  we  hold  this  statute,  so  far  as  it  is  alleged 
to  contravene  the  Constitntion  of  the  United  States,  to  be  a 
valid  law. 

The  judgment  of  the  Supreme  Court  of  Alabama  is  therefore 
affirmed. 

Mr,  Justice  Bradley  dissented. 

See  McDonald  v.  State,  and  note,  supra,  p.  420. 
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Morgan's  Louisiana  &  Texas  It  &  S.  Co. 

V. 

Board  op  Reviewers  of  the  Parish  op  Iberia. 

{Louisiana  Supreme  Court,  Nov,  21,  1887.) 

Taiation.  —  Cash  Value  at  Basis  of.  —  The  actual  cash  value  of  propertjr 
IS  the  constitutional  basis  of  its  taxation. 

Same.  —  What  is  Cash  Value.  —  The  actual  cash  value  of  real  or  personal 

groperty  is  the  price  it  would  sell  for  cash,  in  the  ordinary  course  of  business, 
'ee  from  all  incumbrances,  otherwise  than  at  a  forced  sale. 

Same.  —  Criterion  of  Value  in  assessing  Railroads.  —  Neither  the  price  of 
investment  in,  nor  the  net  revenues  or  profit  earned  by,  a  railroad,  is  the  fixed 
criterion  of  value  in  assessment  matters. 

Same.  —  Marlcet  Value  of  Stocic  as  Criterion.  —  Insolvency.  —  The  market 
value  of  the  stocks  or  bonds  is  one  of  the  truest  criteria  of  the  value  of  the 
road ;  yet  it  does  not  hold  when  the  corporation  becomes  insolvent 

Same.  —  Duty  of  Assessors  in  fixing  Value.  —  Reviewers.  —  There  exists  no 
rigid  rule  for  the  valuation  of  property  which  is  a£Eected  by  a  multitude  of 
circumstances  which  no  rule  can  proviae  for.  The  assessor  must  consider  all 
these  circumstances  and  elements  of  value,  and  must  exercise  a  prudent  dis- 
cretion in  reaching  a  conclusion.  This  maxim  applies  with  equal  force  to  the 
board  of  reviewers. 

.  Appeal  from  District  Court,  parish  of  Iberia ;  James  E.  Mou- 
ton,  Judge. 

Suit  by  Morgan's  Louisiana  &  Texas  Railroad  &  Steamship 
Company  against  the  Board  of  Reviewers  of  the  parish  of  Iberia, 
contesting  assessment.  Judgment  in  favor  of  plaintiffs,  and 
defendant  appeals. 

Robert  S.  Perry  for  appellant. 

D,  Caffrey  for  appellee. 

Watkins,  J.  —  The  plaintiff  company  contests  the  correctness 
of  the  valuation  of  $10,000  per  mile,  placed  by  the  defendant 
^^  board  on  its  property,  embracing  road-bed,  rails, 
cross-ties,  and  switches,  and  consisting  of  sixteen 
miles  of  main  track  and  nine  miles  of  branch  track,  extending 
from  the  main  track  to  the  Avery  Salt  Works.  It  also  contests 
as  a  double  and  excessive  valuation  that  made  on  the  portion  of 
the  main  track  and  siding,  which  traverses  the  corporate  limits 
of  the  cities  of  New  Iberia  and  Jeannerette,  contending  that 
these  segments  are  embraced  in  the  valuation  of  the  main  track. 
The  total  valuation  fixed  by  the  defendant  board  is  $253,400^ 
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while  that  fixed  in  the  decree  of  the  judge  a  quo  is  ^i  52,720.  Coun- 
sel for  the  board  says,  in  his  brief,  "The  judgment  constitutes 
this  amount  the  basis  of  assessment,  subject  to  the  two-thirds 
rule  adopted  by  the  board.  The  application  of  that  rule  makes 
tht  judgment  valuation  ^101,813.33!.  From  this  the  board  has 
appealed."  The  contention  of  the  appellant  is,  that  its  valuation 
is  correct ;  while  that  of  the  appellee  is,  that  the  valuation  should 
be  reduced  to  the  sum  of  ^951293.75,  as  prayed  for  in  its  answer 
to  the  defendant's  appeal.  The  appellant  further  contends  that 
it  was  necessary  that  a  separate  valuation  and  assessment  should 
be  made  of  that  part  of  plaintiff's  property  that  is  situated  within 
the  corporate  limits  of  New  Iberia  and  Jeannerette,  in  order  that 
there  might  be  fixed  a  basis  for  city  taxation  thereon ;  and  this 
one  mile  of  main  track  and  siding,^  and  other  property  therein, 
were  not  included  in  the  valuation  of  the  main  track  of  sixteen 
miles  in  length.  In  this  view  the  judge  a  quo  seems  to  have 
concurred,  except  with  regard  to  the  road-bed.  The  following 
is  the  valuation  made  by  the  board :  — 

Property  in  Parish  outsid£  the  Incorporated  Towns. 

16  Miles  of  Main  Track,  at  $10,000 $160,000 

9  Miles  Salt  Mine,  at  $6,000 54^000- 

I  Station-House  at  Olivier 50^ 

I  Section-House  in  Seventh  Ward 500 

I  Section-House  and  Depot,  Fifth  Ward      ....  750^ 

Total 1.215,300 

Property  within  Incorporated  Towns. 

New  Iberia, 

I  Mile  Main  Track $10,000 

I  Mile  Side  Track,  and  Switches 6,000 

I  Lot  and  Depot 2,500 

I  Lot,  bounded  North  by  Saintes,  South  by  Railroad,  East 

by  Railroad,  West  by  Main  Street  ....  500 
I  Lot,  bounded  North  by  Railroad,  South  by  Weeks,  East 

by  Fulton  Street,  West  by  Main  Street  300 

I  Boiler  and  Pump  on  Bayou 300 

$19,600 
yeannerette. 

I  Mile  Maia  Track $10,000 

.1  Mile  Side  Track,  and  Switches 6,000 

I  Lot  and  Depot 2,000 

I  Section-House 500 

$18,500 

Making  the  aggregate  ^253,4CX). 
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To  which  the  judgment  of  the  court  reduced  it  as  follows  :  — 

i6  Miles  of  Main  Line,  at  $6,170 $98,720 

9  Miles  of  Branch  Line,  at  $4,500 40,500 

2(  Miles  of  Switches,  at  $2,000 5,000 

Lot  and  Buildings  at  New  Iberia 2,200 

Other  Appurtenances 1,000 

Lot  and  Buildings  at  Jeannerette 2,200 

Other  Appurtenances 1,000 

3  Section-Houses,  at  $200 600 

Balance  other  Improvements  and  Paraphernalia  .        .        .  i)5oo 

Total  Valuation $152,720 

The  assessment  under  consideration  was  made  under  and  in 
pursuance  of  the  provisions  of  Act  107  of  1884,  and  for  the  year 
1886.  The  plaintiff  company  is  an  incorporated  institution  estab- 
lished under  the  laws  of  this  State,  and  has'  its  domicile  here ; 
and  the  law  under  which  the  complained-of  assessment  was  made 
makes  special  provision  for  the  assessment  of  railroad  property 
and  the  supervision  thereof  by  a  board  of  reviewers.  The 
amount  of  the  tax  demanded  is  ^(3,444. 80  for  the  State  and 
parish,  exclusive  of  that  due  the  cities  of  New  Iberia  and  Jean- 
nerette. 

I.  The  principal  controversy  in  the  case  is  with  regard  to  the 
mode  in  which  the  value  of  this  class  of  property,  for  the  pur- 
poses of  assessment,  is  to  be  ascertained.     The  contention  of  the 

plaintiff's  counsel  is,  that  railroad  property,  like  that 
^hTaiaeiB  q£  ^j^^  cotton  exchange  in  this  city,  is  exceptional  in 
uxmtiom.  character,  and  that  an  assessment  of  it  should  be  pred- 

icated on  the  price  of  investment  less  its  deprecia- 
tion in  value  since  construction,  and  not  upon  the  rental  value  of 
the  property,  or  its  capacity  for  producing  revenue  or  income,  or 
of  making  returns  upon  the  investment.  The  defendant's  coun- 
sel, on  the  other  hand,  argues  that  a  variety  of  elements  enter 
into  the  "actual  cash  value  '*  of  such  property,  such  as  prime  cost 
of  construction ;  capacity  for  earning  dividends  ;  terminal  facili- 
ties ;  market  value  of  shares  of  stock  or  bonds ;  capacity  for 
transportation  of  freight  and  passengers ;  the  length  and  number 
of  its  sidings  ;  the  character  of  the  country  that  is  traversed ; 
indeed,  every  thing  that  is  calculated  to  make  it  profitable  to 
those  operating  it,  or  valuable  in  the  event  of  sale.  The  "  actual 
cash  value  *'  of  property  is  the  constitutional  basis  of  its  taxation. 
State  V.  Tax  Collector,  39  La.  Ann.  536,  2  South.  Rep.  59. 
Constitution,  art.  203,  provides  that  all  "property  shall  be  taxed 
in  proportion  to  its  value,  to  be  ascertained  as  directed  by  law, 
provided  the  assessment  of  all  property  shall  never  exceed  the 
actual  cash  value  thereof."     Section  30  of  Act  98  of  1886  provides 
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that  "all  real  estate  and  personal  property  .  .  .  shall  be  esti- 
mated by  the  assessors  .  .  .  at  its  actual  cash  value/' etc.  Para- 
graph 6  of  section  93  of  that  Act  declares  that  the  term  "actual 
cash  value,"  or  actual  cash  valuation,  shall  be  held  to  mean  a 
price  that  any  piece  of  real  estate  or  personal  or  movable  property 
would  sell  for  cask,  in  the  ordinary  course  of  business,  free  of  all 
incumbrances,  otherwise  than  by  forced  sale."  The  assessor  has 
the  right  to  require  any  property-holder  to  produce  his  books  for 
his  examination,  in  order  that  he  may  estimate  the  value  of  the 
property  to  be  assessed.  He  may  also  interrogate,  on  oath,  the 
property-owner,  his  agents  and  employees,  in  order  to  "  elicit  from 
them  the  actual  cash  value  of  the  property."  Id.  sect.  21.  In 
making  an  assessment  of  lands  and  lots,  it  is  made  the  duty 
of  the  assessor  to  "  take  into  consideration  the  enhanced  value  of 
the  same,  arising  from  the  buildings  and  improvements, -such  as 
barns,  cribs,,  sugar-mills,  rice-mills,  gin-houses,  cabins,  and  ma- 
chinery." Id.  sect.  16.  In  Railroad  Co.  v.  Sheriff,  38  La.  Ann. 
760,  we  had  under  consideration  quite  a  similar  controversy.  The 
assessment  of  the  Vicksburg,  Shreveport,  &  Pacific  Railroad, 
there  in  contestation,  included  20  miles  of  tract,  lands,  depots, 
and  other  property  in  the  city  of  Shreveport,  and  the  railroad 
bridge  that  spanned  Red  River,  which  was  included  in  the  road- 
bed. The  total  assessment  of  the  main  track  was  1^170,000,  or 
$8,500  per  mile,  including  the  bridge,  the  construction  of  which 
cost  $300,000.  The  contention  of  the  company  there  was,  that 
this  valuation  was  far  in  excess  of  the  true  value  of  its  property, 
which  it  fixed  at  $4,000  per  mile.  In  that  case  we  expressed  the 
opinion  that  the  bridge  had  increased  the  value  of  the  whole 
length  of  the  road  within  that  parish,  and  that  the  board  of  as- 
sessors properly  considered  it  as  a  factor  in  fixing  the  general 
value  of  the  track.  We  said,  "It  sometimes  happens  that  a 
railroad  is  more  valuable  in  one  parish  than  another,  or  more  val- 
uable in  one  than  in  another  part  of  the  same  parish.  A  great 
many  circumstances  go  to  produce  this  inequality  of  value.  It 
may  be  better  constructed,  or  more  recently  repaired,  or  traverse 
a  more  populous  and  productive  country,  or  terminate  in  a  thriv- 
ing town,  or  have  better  stations  or  terminal  facilities  at  one 
point  than  at  another.  In  fact,  a  great  number  of  circumstances 
might  be  cited  as  giving  a  local  value  to  a  road  greater  at  one 
point  along  th^  line  than  at  others  in  the  same  parish.  The  tax- 
ing authorities  in  every  parish  must  take  these  things  into  con- 
sideration in  fixing  values,  for  the  obvious  reason  that  they  are 
elements  of  valiie,  and  their  duty  under  the  law  is  to  assess  this 
value  in  this  parish."  We  are  cited  to  our  opinion  in  Cotton 
Exch.  V,  Board  of  Assessors,  37  La.  Ann.  423,  as  confirmatory  of 
plaintiff's  theory  that  the  price  of  investment  is  the  true  criterion 
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of  value  in  assessment  proceedings.  In  that  case  the  standard  of 
value  sought  to  be  established  was  the  rental  or  income  of  the 
property  assessed,  multiplied  by  lo.  The  court  held  that  what- 
ever might  be  said  of  this  standard  of  value  in  respect  "  to  the 
general  class  of  ordinary  property  .  .  .  which  is  susceptible  of 
bringing  revenue,  it  could  not  be  applied  to  exceptional  property 
beyond  its  purport,  which  is  not  designed  to  yield  a  rental  or  in- 
come. ...  In  such  cases  the  correct  rule  would  seem  to  be,  to 
assess  at  the  price  invested^  where  the  purchase  or  improvement 
is  of  recent  date,  and  it  is  not  shown  that  the  property  has  since 
deteriorated  in  value,"  etc. 

The  plaintiff's  counsel  presses  the  argument  that  a  railroad  is 
also  exceptional  property,  and  not  built  for  barter  and  sale,  but 
that  it  is  simply  an  investment,  and  the  cost  of  construction  is  a 
fair  standard  of  its  value.  In  our  opinion  a  railroad  is  not  excep- 
tional property.  It  is  not  localized,  or  used  for  the  gratification 
and  enjoyment  of  its  proprietors,  like  the  cotton  exchange. 
Railroads  are  constructed  for  the  express  purpose  of  being  oper- 
ated for  a  profit.  They  are  frequently  disposed  of  at  public  and 
private  sales.  They  are  frequently  mortgaged  to  secure  bonds 
that  are  floated  in  the  money  centres  of  the  country.  They  are 
usually  operated  and  controlled  by  corporations  and  syndicates, 
and  shares  of  their  stock  are  daily  bought  and  sold  in  market 
overt.  These  sales  of  stocks  and  bonds  are  recognized  standards 
of  value  for  such  properties.  The  evidence  in  this  record  shows 
that  Mr.  Huntington  purchased  50,000  shares  of  Morgan  stock  at 
1^150  per  share,  par  value  being  ^100  per  share,  —  a  total  expen- 
diture of  $7,500,000  for  the- whole.  It  shows  further  that  the 
net  earnings  of  the  plaintiff  company  for  the  year  in  which  the 
assessment  was  made  are  admitted  to  have  been  $61,360,  and  that 
there  is  plausibility  in  the  contention  of  defendant's  counsel  that 
they  were  $361,360.'  The  character  of  the  property,  its  uses  and 
profits,  as  well  as  the  vast  sum  involved,  clearly  demonstrate  that 
it  is  not  exceptional,  in  the  sense  that  the  cotton  exchange  is. 
It  is  true  that  Judge  Burroughs  announces  the  rule  to  be,  "  that 
the  assessment  being  the  value  of  the  land,  looking  to  all  the  cir- 
cumstances of  its  surroundings,  or  what  may  be  recognized  as  the 
cash  market  value^  the  income  is  not  the  proper  criterion  in  ascer- 
taining its  value'*  Burroughs,  Tax'n,  227,  228.  Arid  another 
learned  author  says,  "  A  common  method  of  raisirig  revenue  has 
been,  to  levy  annual  taxes  on  the  value  of  all  real  and  personal 
property  of  the  inhabitants,  with  limited  exceptions,  and  irrespec- 
tive of  the  income  which  .  .  .  may  be  realized.  This  seems  at 
first  view  to  be  just ;  and,  in  the  belief  that  it  is  just,  it  has  been 
steadily  adhered  to,  notwithstanding  the  many  and  serious  diffi- 
culties attending  it."     Cooley,  Tax'n,  26.     Yet,  the  revenue  01 
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income  of  a  railroad  may  be  considered  as  a  factor  in  ascertaining 
its  value,  though  it  cannot  be  accepted  as  a  criterion.  It  has 
been  held  that  the  value^of  the  bonds  and  stocks  of  a  railroad  cor- 
poration are  among  the  truest  criteria  of  the  value  of  the  road 
itself.  In  treating  of  "  the  fair  cash  value  '*  of  the  tangible  prop- 
erty of  a  railroad  corporation  that  was  assessed  under  a  statute 
of  Illinois  quite  similar  to  our  own,  the  Supreme  Court  say,  "  It 
may  be  assumed,  for  all  practical  purposes,  —  and  it  is  perhaps 
absolutely  true,  —  that  every  railroad  company  in  Illinois  has  a 
bonded  indebtedness,  secured  by  one  or  more  mortgages.  The 
parties  who  deal  in  such  bonds  are  generally  keen,  far-sighted 
men,  and  most  careful  in  their  investments.  Hence  the  value 
which  these  securities  hold  in  the  market  is  one  of  the  truest 
criteria,  as  far  as  it  goes,  of  tlie  value  of  the  road  as  a  security  for 
the  payment  of  these  bonds.  ...  It  is  therefore  obvious,  that, 
when  you  have  ascertained  the  current  cash  value  of  the  whole 
of  the  funded  debt,  and  the  current  cash  value  of  the  entire  num- 
ber of  shares,  you  have,  by  the. action  of  those  who  above  all 
others  can  best  estimate  it,  ascertained  the  true  value  of  the 
road,  all  its  property,  all  its  capital  stock,  and  its  franchises." 
State  Railroad  Tax  Cases,  92  U.  S.  604.  In  that  case  the  State 
board  of  equalization  assessed  the  tangible  property  of  an  insol- 
vent railroad  corporation  at  J!2,S(X>,ooo,  notwithstanding  it  was  at 
the  time  paying  but  little  above  its  running  expenses.  The 
court  say,  "Concede  for  the  present  that  the  capital  stock  is- 
sunk,  and  of  no  value  ;  concede  that  the  funded  debt  of  the  com- 
pany has  at  present  no  value,  or  is  unsalable :  there  yet  remains, 
what  is  valued  as  worth  over  $2,000,000  of  real  and  personal 
property,  which,  like  all  other  property  of  individuals  or  corpora- 
tions, ought  to  pay  its  proportion  of  the  public  burdens."  Page 
606.  It  thus  appears,  that,  although  the  values  of  railroad  secu- 
rities in  market  is  reckoned  among  the  truest  criteria  of  the  value 
of  the  railroad,  it  does  not  hold  good  when  the  corporation  be- 
comes insolvent,  and  its  shares  of  stock  are  below  par,  and  unsal- 
able. This  illustration  shows  the  variability  of  the  standard  of 
value  of  this  class  of  property.  N'either  the  cost  of  construction, 
nor  its  capacity  for  yielding  returns  upon  the  amount  of  invest- 
ment, is  a  fixed  criterion  of  valuation.  After  having  carefully 
re-examined  the  whole  field  of  inquiry  on  this  important  matter, 
we  can  but  reiterate  with  approval  the  language  employed  in  the 
concurring  opinion  in  Cotton  Exch.  v.  Board  of  Assessors ;  viz., 
"  There  exists  in  fact  no  rigid  rule  for  the  valuation  of  property 
which  is  affected  by  a  multitude  of  circumstances  which  no  rule 
can  foresee  of  provide  for.  The  assessor  must  consider  all  these 
circumstances  and  elements  of  value,  and  must  exercise  a 
prudent  discretion  in  reaching  a  conclusion."     37  La.  Ann.  423. 


444       LOUISIANA  ft  TEXAS    R.  &   S.  CO.  V.  BOARD   OF   REVIEWERS. 

2.  We  are  therefore  of  the  opinion  that  the  district  judge 
-erred  in  fixing  the  valuation  of  the  plaintiffs  property  on  the 
Error  In  treat-  ^asis  of  "  the  cost  of  Construction,  including  labor 
Ug  raiiromd  u  and  material/'  and  giving  no  material  weight  or  con- 
fine piece  of  sideration  to  the  evidence  adduced  in  regard  to  the 
property.  ^^^  revcnues  and  earnings  of  the  road.  We  are  like- 
wise of  the  opinion  that  he  was  in  error  in  treating  the  railroad 
-extending  from  Lafayette  to  New  Orleans  as  one  piece  of  prop- 
erty, every  portion  of  which  is,  for  the  purpose  of  assessment, 
merged  into  ofte  whole,  no  isolated  or  particular  portion '  of  which 
can  be  accurately  valued.  In  Railroad  Co.  v.  Sheriff  we  said, 
"  The  assessor  .  .  .  has  nothing  to  do  with  the  valuation  put  upon 
railroads  in  other  parishes,  nor  can  he  regulate  his  valuation  by  an 
average  of  the  several  valuations  of  the  different  parishes,  or  by 
an  approximation  based  upon  the  general  value  of  the  road  as  an 
entirety.'*  38  La.  Ann.  761.  This  can  be  done  only  by  a  State 
board  of  equalization,  which  the  Legislature  has  not  seen  proper 
to  create.  State  v.  Tax  Collector,  39  La.  Ann.  536.  Under  our 
peculiar  system,  that  portion  or  segment  of  a  railroad  situated 
within  a  particular  parish  is  quoad  its  assessment,  segregated 
from  the  trunk,  and  valued  as  a  whole.  The  exact  provision  of 
•our  revenue  law  on  the  subject  is  "that  the  real  estate,  road- 
beds, roads,  iron,  tracks,  superstructures,  excavations,  and  chan- 
nels of  railroads,  canals,  etc.,  .  .  .  shall  be  assessed  and  taxed  /// 
^ke parish  where  located;  and  all  other  property  .  .  .  belonging 
to  said  railroad  shall  be  assessed  and  taxed  at  the  domicile  or 
principal  office  of  said  railroad.  Sect.  30,  Act  98  of  1886;  Act 
of  1884.  Hence  the  incorrectness  of  the  rule  adopted  by  the 
judge  a  quo. 

3.  A  vast  amount  of  testimony  was  adduced  in  the  court 
below  in  favor  of  the  respective  contentions  of  the  parties. 
AMGoniucot  gf  '^^^  plaintiff's  counsel  seems  to  have  taken  especial 
board  of  re-  pains  to  show  the  want  of  evidence  before  the  defend- 
Tiewerenmin  ant  board,  to  justify  the  conclusion  they  came  to,  and 
^Bcf '  ^^''      ^^  overthrow  the  presumption  of  correctness  that  the 

law  raises  in  behalf  of  their  decision  ;  and  with  par- 
tial success.  While  it  may  be  true  that  they  did  not  look  into 
the  mi?tutuB  as  critically,  as  a  court  of  justice  would,  and  did  not 
possess  themselves  of  all  the  information  that  was  furnished  the 
district  judge,  their  decision  is  entitled  to  full  weight  and  due 
consideration.  The  plaintiff's  calculation,  based  on  the  cost  of 
construction,  gives  as  the  value  of  the  main  track,  per  mile, 
|!6, 1 50,  less  25  per  centum  for  deterioration,  —  net,  $4,862.50  per 
mile;  and  $4,12$  per  mile  for  short  line,  less  25  per  cent, — 
net  $3,095.75  per  mile.  The  defendant's  calculation,  predicated 
upon  net  revenues  tested  by  the  cost  of  construction,  is  placed 
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at  $7,337.7$  per  mile.  This  his  counsel  arrives  at  by  taking  into 
consideration  the  value  of  some  sidings  and  sawmill  branches  he 
claims  to  have  been  omitted  from  Mr.  Kruttschnitt's  calculation. 
On  the  theory  that  the  purchase  of  Morgan  stock  evidences  an 
appreciation  of  50  per  cent,  he  places  the  value  of  the  road  per 
mile  at  $II,CX)6.62.  Putting  it  upon  the  basis  of  Mr.  Krutt- 
schnitt's  estimation,  and  adding  50  per  centum  thereto,  it  is  worth 
$8,264  per  mile.  He  argues  that  the  evidence  shows  that  the  road 
has  been  kept  in  full  and  complete  repair,  is  in  good  running  order, 
and  is  fully  equipped,  and  making  money.  Of  this  there  can  be 
no  reasonable  doubt.  The  statement  is  made  by  Mr.  Hutchin- 
son, in  his  evidence,  that  there  was  expended  in  1886  the  sum 
of  $46,693  in  betterments,  and  that  the  sum  of  $258,418  was 
withdrawn  from  the  earnings  of  the  road,  and  applied  to  the 
discharge  of  interest  on  a  debt  due  by  the  Houston  &  Texas 
Central  Railroad.  Discarding  these  different  theories,  and  adopt- 
ing one  consonant  with  the  evidence  and  the  legal  principles 
herein  announced,  we  are  of  the  opinion  that  $6,500  per  mile  for 
16  miles  of  main  track,  outside  of  the  cities  of  New  Iberia  and 
Jeannerette,  is  a  just  estimate  of  the  actual  cash  value  of  the 
road ;  and*  that  $5,000  per  mile  for  the  9  miles  of  branch  line  to 
the  Avery  Salt  Works  is  likewise  a  just  estimate  of  its  cash 
value.  There  is  perhaps  not  this  difference  in  the  cost  of  con- 
struction of  the  two ;  yet  taking  into  consideration,  as  we  have, 
all  the  elements  of  value,  there  is  this  difference  between  them. 
The  one  mile  of  main  track  within  the  city  of  New  Iberia  and 
the  one  mile  within  the  city  of  Jeannerette  are  likewise  fixed  at 
$6,500  each.  While,  possibly,  there  may  be  some  inaccuracies 
in  the  assessment  in  other  respects,  and  some  others  in  the  judg- 
ment appealed  from,  we  prefer  to  maintain  that  of  the  board  of 
reviewers,  as  herein  modified,  for  the  reason  that  it  was  not  shown 
by  the  evidence  to  have  been  otherwise  erroneous,  and  this 
burden  was  on  the  plaintiff. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be  annulled,  avoided,  and  reversed ;  and  it 
is  now  ordered,  adjudged,  and  decreed  that  the  assessment  of  the 
16  miles  of  main  track  outside  of  the  cities  of  New  Iberia  and 
Jeannerette  be  and  is  hereby  fixed  at  $6,500  per  mile;  that  that 
of  the  9  miles  of  branch  track  be  fixed  at  $5,000  per  mile ;  and 
that  that  of  the  one  mile  of  main  track  within  each  of  the  cities 
of  New  Iberia  and  Jeannerette  be  fixed  at  $6,500.  It  is  further 
ordered,  adjudged,  and  decreed,  that,  in  all  other  respects,  the 
assessment  as  revised  by  the  defendant  board  be  and  is  hereby 
maintained ;  and  that  the  cost  of  appeal  be  taxed  against  the 
plaintiff  and  appellee. 

Rehearing  refused. 
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Scope  of  Taxing  Power. —  Railroadst  —  That  the  franchise,  capital  stock, 
business,  and  profits  of  all  corporations  are  liable  to  taxation,  in  the  place 
where  they  do  business,  and  by  the  State  which  creates  them,  admits  of  no 
dispute  at  thi^  day.  *'  Nothing  can  be  more  certain  in  legal  decisions  than 
that  the  privileges  and  franchises  of  a  private  corporation,  and  all  trades  and 
avocations  by  which  the  citizens  acquire  a  livelihood,  may  be  taxed  by  a  State 
for  the  support  of  a  State  government."  State  Railroad  Tax  Cases,  92  U.  S. 
575;  Society  for  Savings  v.  Coite,  6  Wall.  607;  State  Freight  Tax  Case,  15 
Wall.  232 ;  State  Tax  on  Gross  Receipts,  15  Wall.  284. 

Owing  to  the  nature  and  character  of  railroad  property,  perhaps  no  other 

species  of  property  has  been  subject  to  such  varied  systems  of  taxation.   This 

.  variety  of  methods  has  produced  a  mass  of  inharmonious  adjudications  from 

which  no  well-defined  rules  can  be  extracted.     Mr.  Justice  Bradley,  in  Leloup 

V,  Port  of  Mobile,  127  U.  S.  640 ;  s.  c,  21  Am.  &  Eng.  Corp.  Cas.,  says,  — 

*^  That  no  revenue  for  State  or  municipal  purposes  can  be  derived  from  the 
agencies  or  instrumentalities  of  commerce,  no  one  will  contend.  The  question 
generally  mooted  is,  how  shall  the  end  be  attained  "i  In  the  light  of  the  many 
adjudications  on  the  subject,  the  ablest  jurists  will  admit  that  the  line  whicn 
separates  the  power  from  its  abuse  is  very  difficult  to  trace.  No  possible  good 
•could  come  from  any  attempt  to  collate,  explain,  or  harmonize  them.'* 

'Mt  has  been  a  dssideraium"  says  the  court  in  State  Railroad  Tax 
Cases,' 92  U.  S.  575,  "perhaps  not  yet  fully  attained,  to  find  a  method  of 
taxing  this  species  of  property  which  will  be  at  the  same  time  just  to  the 
owners  of  it,  equal  and  fair  in  its  relations  to  taxes  on  other  property,  and 
^hich  will  enforce  the  just  contribution  that  such  property  should  pay  for 
the  benefits,  which,  more  than  property  generally,  it  receives'  at  the  hands 
of  the  government." 

As  a  general  rule,  it  may  be  asserted  that  the  taxing  power  over  corpora- 
tions, including  carrying  companies,  exists  to  the  same  extent  as  when  applied  to 
natural  persons.  It  mzy  be  laid  upon  a  validation,  or  may  be  an  excise  tax, 
either  upon  the  value  of^the  franchises,  or  a  fixed  sum,  or  a  graduated  contri- 
bution proportioned  to  the  value  of  the  privilege  granted,  or  to  the  extent  of 
their  exercise,  or  to  the  results  of  such  exercise.  State  Tax  on  Gross  Re- 
ceipts, 82  U.  S.  284.  The  methods  of  taxation,  therefore,  being  almost  as 
numerous  as  there  are  States,  and  taxation  and  its  methods  being  questions  of 
legislative  concern,  discretion,  if  not  indeed  caprice,  there  can  be  expected  to 
be  found  but  little  harmony  in  the  adjudicated  cases,  and  but  few  well-defined 
rules  to  be  drawn  therefrom. 

The  restraining  power  of  courts  over  the  subject  of  taxation,  the  valuation 
and  assessment  of  property,  and  methods  of  collection,  is  limited,  because  in 
matters  of  this  character  a  large  legislative  discretion  must  be  left  with  the 
legislative  department  of  the  government.  State  Railroad  Tax  Cases,  92  U.  S. 
575  ;  Nashville,  etc.,  R.  R.  Co.  v.  Louisville,  etc.,  R.  R.  Co.,  12  Lea,  521 ;  s.  c, 
17  Am.  &  Enff.  R.  R.  Cas.  445  ;  Heine  v.  Levee  Comrs.,  19  Wall.  660  ;  Dela- 
ware Railroad  Tax,  18  Wall.  206 ;  Bank  of  New  York  City,  2  Black,  620 ;  The 
Bank  Tax  Case,  2  Wall.  200 ;  Society  for  Savings  v.  Coite,  92  U.  S,  575 ; 
Provident  Bank  v.  Massachusetts,  73  U.  S.  61 1  ;  Porter  v,  R.  I.  R.  R.  Co.,  76 
111.  561.  Courts  are  loath  to  interfere  in  matters  that  clearly  pertain  to  co- 
ordinate departments  of  government,  and  it  is  only  in  cases  where  there  is 
clearly  an  abuse  of  this  legislative  prerogative,  either  in  the  enactment  or  the 
enforcement  of  the  law,  that  the  aid  of  the  courts  is  given.  Besides,  all 
questions  of  valuation  and  equitable  modes  of  assessment  rest  so  largely  in 
the  judfjmcnt,  and  the  exercise  of  that  judgment  having  been  lodged  in  officers 
appointed  for  the  express  purpose,  courts  hesitate  in  substituting  their  judg- 
ment for  that  of  the  legally  constituted  tribunals,  and  especially  so  where  the 
meetings  of  the  latter  are  nxed  by  law,  and  before  whom  all  persons  interested 
can  be  heard  touching  causes  ot  complaint. 
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Valuation  as  a  Basis  of  Taxation.  —  Franchises.  —  Unless  exempted  in 
terms  which  amount  to  a  contract,  the  franchises  of  a  private  corporation  are 
as  much  a  legitimate  subject  of  taxation  as  any  other  property  of  the  citizens. 
Society  for  Savings  v,  Coite,  73  U.  S.  594.  They  are  legal  estates,  and  are 
not  mere  naked  powers  granted  to  the  corporation  ;  they  are  powers  coupled 
with  an  interest,  and  as  such,  together  with  all  trades  and  avocations  by  which 
citizens  acquire  a  livelihood,  are  taxable.  lb. ;  Osborne  v.  Bank,  etc.,  9  Whea- 
ton,  859. 

Where  the  Legislature  fixes  and  determines  the  amount  of  a  tax  to  be  raised 
and  the  property  to  be  assessed,  and  upon  which  it  is  to  be  apportioned,  its 
action  cannot  be  reviewed  upon  the  ground  that  it  acted  unjustly,  or  without 
appropriate  and  adequate  reason.  Spencer  v.  Merchant,  100  N.  V.  585;  Ibid. 
8  S.  C.  R.  921 ;  Litchfield  v.  Vernon,  41  N.  Y.  123 ;  People  v.  Brooklyn,  4  N.  Y. 
427 ;  People  v.  Flagg,  46  N.  Y.  405  ;  Ham  v.  Newlots,  83  N.  Y.  100 ;  Cooley 
on  Taxation,  450.  But  where  the  valuation  is  not  fixed  by  the  Legislature,  but 
is  left  to  officers  designated  for  that  purpose,  and  the  assessment  is  based 
upon  (i)  the  real  estate  in  each  county  not  a  part  of  the  track  and  right  of 
way,  and  of  the  personal  property  remaining  permanently  in  each  locality  to  be 
assessed  by  the  county,  city,  or  town  authorities ;  (2)  the  railroad  track,  mclud- 
ing  the  right  of  way,  grading,  superstructure,  and  such  depots,  buildings,  and 
other  improvements  as  are  on  it,  and  all  rolling  stock;  and  other  personal 
property  not  local  to  be  reported  to  the  State  board  of  equalization,  who  fix 
the  value,  and  apportion  it  to  each  county,  city,  and  town,  according  to  the 
length  of  track  which  each  bears  to  the  entire  length  of  the  road  assessed 
by  the  board ;  and  (3),  the  value  of  the  franchises  and  capital  stock  to  be  fixed 
in  such  manner  as  shall  be  determined  by  the  board,  —  it  was  held  that  the 
market  or  fair  cash  value  of  the  capital  stock  and  franchises  should  be 
determined  as  follows:  Bv  addine  together  the  fair  cash  value  of  shares 
and  the  fair  cash  value  01  the  deot  (excluding  current  expenses),  and  from 
such  aggregate  deducting  the  equalized  valuation  of  the  first  two  lists  of 
items,  1.  e.,  the  tangible  property,  and  the  remainder  would  be  the  amount 
upon  which  to  make  the  assessment.  Of  this  system  of  valuation,  the 
Supreme  Court,  in  State  Railroad  Tax  Cases,  92  U.  S.  575,  say,  "  We 
confess  we  have,  on  the  whole,  seen  no  scheme  which  is  better  adapted  to 
effect  the  purpose,  so  far  as  railroad  corporations  are  concerned,  of  taxing 
at  once  all  their  property,  and  of  making  the  tax  just  and  equal  in  its  rela- 
tions to  other  taxable  property  of  the  State."  But  under  this  mode  of  valua- 
tion, if  the  board  of  equalization  should  include  as  an  element  in  its  valuation 
part  of  the  property  which  the  local  assessors  are  required  to  value,  the  tax 
would  be  rendered  void.  Santa  Clara  County  v.  Southern  Pac.  R.  R.  Co.,  118 
U.  S.  394  ;  s.  c,  24  Am.  &  Eng.  R.  R.  Cas.  523.  Especially  so  where  the  void 
assessment  cannot  be  separated  from  that  which  is  legal,  and  thereby  enable 
the  company  to  pay  the  latter.  Ibid.;  Libby  v.  Barnham,  15  Mass.  144; 
State,  etc.,  v.  City,  etc.,  38  N.  J.  L.  93  ;  Wells  7/.  Bunbank,  17  N.  H.393  ; 
Mosier  v.  Robie,  11  Me.  137  ;  Stone  v.  Bean,  15  Gray  (Mass.),  42  ;  Johnson 
V.  Colburn,  36  Vt.  695  ;  Gamble  v.  Witty,  55  Miss.  26. 

A  tax  upon  the  franchise  may  also  be  properly  and  legally  determined  by 
ascertaining  what  proportion  the  number  of  miles  of  its  lines  in  the  State  bear 
to  the  whcwe  number  of  miles  operated  by  the  company,  and  taxing  an  equal 
portion  of  the  assessable  value.  Telegraph  Co.  v,  Massachusetts,  125  U.  S. 
530  ;  s.  c,  21  Am.  &.  Eng.  Corp.  Cas. 

And  in  such  case  no  reduction  need  be  made  for  the  value  of  other  property 
subject  to  local  taxation  in  other  States.  lb.  In  North  Carolina  the  franchise 
must  be  assessed  separately  from  the  other  property.  Richmond  v.  Brogden, 
74  N.  Car.  707. 

Capital  Stock.  —  Taxation  of  the  capital  stock  is  a  tax  on  the  corporation, 
and  is  legal.    Delaware  R.  Co.  Tax,  18  Wall.  (U.  S.)  206.   The  capital  stock  and 
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bonds  of  an  interstate  railway  are  liable  to  State  taxation  in  the  proportion 
that  the  length  of  road  in  the  State  bears  to  the  entire  length  of  road.  Pitts^ 
burg,  etc.,  R.  Co.  v.  Commissioners,  65  Pa.  St.  73.  When  the  law  requires 
the  appraisement  of  stock  to  be  made  between  the  ist  and  15th  of  Novem- 
ber, at  its  cash  value,  "  not  less,  however,  than  the  average  price  for  which  it 
sold  during  the  year,''  it  means  that  the  valuation  shall  be  the  November 
selling-price  unless  the  average  selling-price  during  the  year  shall  exceed 
that  sum,  in  which  case  the  latter  shall  govern.  Pennsylvania  R.  Co.  v. 
Commonwealth,  94  Pa.  St.  474.  The  stock  should  be  assessed  at  its  actual, 
and  not  par,  value.  People  v.  Commissioners,  64  How.  (N.  Y.)  Pr.  405.  How- 
ever, an  assessment  at  the  par  value  will  be  valid  if  the  evidence  shows  the 
market  value  to  be  higher  than  the  par  value.  St.  Charles  R.  Co.  v.  Board 
of  Assessors,  31  La.  An.  852.  A  law  making  the  market  value  the  basis  of 
assessment  is  constitutional.  Ibid. ;  New  Orleans,  etc.,  R.  Co.  -z/.  Board  of 
Assessors,  32  La.  An.  19.  Where  a  railroad  company  is  organized  in  a  State, 
its  capital  stock  is  taxable  in  that  State,  though  the  owners  are  non-residents. 
Faxton  v.  McCosh,  12  la.  527.  But  shares  belonging  to  a  resident  must  be 
listed  by  him,  and  not  by  the  corporation;  and  he  is  aUowed  to  deduct  from  the 
tax  on  his  shares  a  ratable  part  of  the  tax  paid  by  the  corporation.  Raleigh, 
etc.,  R.  Co.  V,  Commissioners,  87  N.  Car.  414.  In  estimating  the  value  of  the 
capital  s^ock,  the  assessed  value  of  the  real  estate  should  be  deducted.  People 
V.  Commissioners,  46  How.  (N.  Y.)  Pr.  227. 

Gross  Receipts.  —  The  tax  may  also  be  assessed  on  the  gross  earnings,  or 
gross  receipts ;  but  in  such  case  the  amount  received  from  another  company 
for  the  right  to  run  its  trains  over  the  road  is  not  to  be  included.  State 
V.  St.  Paul,  etc.,  R.  Co.,  30  Minn.  311  ;  s.  c,  13  Am.  &  Eng.  R.  R.  Cas. 
663.  Such  a  tax  is  not  a  violation  of  the  Constitution  of  the  United  States 
relating  to  interstate  commerce,  or  imports  and  exports,  —  State  Tax  on 
Gross  Receipts,  82  U.  S.  284  ;  Philadelphia,  etc.,  R.  Co.  v.  Commonwealth,  4. 
Brew.  (C.  C.)  222 ;  Buffalo,  etc.,  R.  R.  Co.  v.  Commonwealth,  3  Brew.  (C.  C.) 
386;  Kneeland  v.  City,  etc.,  15  Wis.  454,  —  though  a  tax  on  the  freight  would 
be.  State  Tax  on  Gross  Receipts,  15  Wall.  (C.  C.)  284.  A  tax  on  gross  receipts 
simply  fixes  a  basis  for  assessment  or  valuation,  and  is  in  reality  a  tax  on  the 
franchise,  and  therefore  constitutional.  Society  for  Savings  v.  Coite,  73  U.  S. 
594 ;  Provident  Inst.  v.  Massachusetts,  73  U.  S.  61 1 ;  State  Tax  on  Gross  Re- 
ceipts, 82  U.  S.  284.  Where  a  statute  requires  all  railroads  to  pay  an  annual 
license  fee  of  four  per  cent  on  the  gross  earnings  where  the  earnings  equal 
or  exceed  a  given  amount  per  mile  per  annum,  and  in  addition  thereto  two  per 
cent  on  gross  earnings  for  the  purposes  of  valuation,  it  is  held  that  the  statute 
means  the  gross  earnings  of  the  main  line  and  all  branches  as  an  aggregate^ 
and  not  the  gross  earnmgs  of  each  by  itself,  separately  estimated.  State  v. 
McFelridge,  etc.,  56  Wis.  256.  Where  the  tax  is  based  upon  the  receipts,  and 
such  receipts  are  derived  partly  from  interstate  commerce  and  partly  from 
internal  commerce  for  the  purposes  of  assessment,  only  receipts  that  are  clearly- 
derived  from  internal  commerce  are  to  be  considered,  —  Ratherman  v.  Western 
Union  Tel.  Co.,  127  U.  S.  41 1 ;  s.  c,  21  Am.  &  Eng.  Corp.  Cas. ;  State  Freight 
Tax,  15  Wall.  232 ;  Telegraph  Co.  v,  Texas,  105  U.  S.  460,  —  because  no  State 
has  a  right  to  lay  a  tax  on  interstate  commerce  in  anj^  form,  whether  it  be  upon 
gross  receipts  or  otherwise.  Leloup  v.  Port  of  Mobile,  8  S.  C.  R.  1380.  This, 
later  case  overrules  Osborne  v.  Mobile,  83  U.  S.  479,  if,  indeed,  it  does  not  in 
effect  overrule  State  Tax  on  Gross  Receipts,  82  U.  S.  284. 

Rolling  Stock.  —  The  rolling  stock  is  personal  property,  and  should  be  as- 
sessed where  the  company  has  its  legal  residence,  —  Pac.  R.  Co.  v.  Cass  Co.,  53 
Mo.  17,  —  or  where  it  has  its  principal  place  of  business.  Portland^  etc.,  R.  Co. 
V,  Saco,  60  Me.  196.  But  for  the  purposes  of  taxation  it  is  competent  for  the 
Legislature  to  provide  that  this  class  of  property  shall  be  distributed  through 
the  counties,  cities,  and  towns  where  the  road  runs  for  valuation  and  assess- 
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ment,  in  proportion  to  the  length  of  road  in  those  localities.  State  v.  Serer- 
ance,  55  Mo.  378.  A  general  tax  on.  rolling  stock  used  in  the  transportation  of 
interstate  commerce  is  unconstitutional.  Minot  v,  Philad.,  etc.,  R.  Co.,  7 
Phila.  (Pa.)  555.  In  the  valuation  of  a  railroad  based  upon  its  rolling  stock, 
if  the  road  extends  to  two  or  more  States,  the  valuation  should  be  distributed  in 
the  proportion  that  the  line  in  each  State  bears  to  the  entire  line.  State  Treas- 
urer V.  Auditor,  46  Mich.  224;  State  v.  Housatonic  R.  Co.,  48  Conn.  44. 

Dividends.  —  The  tax  may  also  be  placed  upon  the  dividends  exceeding 
a  certain  per  cent  declared  oy  a  corporation  durin?  the  year,  in  which  case 
It  means  the  aggregate  dividends  during  such  period.  City  of  Philadelphia 
V.  Ridge  Ave.  R.  Co.,  102  Pa.  St.  loo;  s.  c,  13  Am.  &  Eng.  R.  R.  Cas.  341. 
It  is  not  necessary  that  the  dividends  be  actually  declared  :  it  is  sufficient  if 
they  shall  have  been  passed  to  the  shareholders :  and  this  may  be  in  money  or 
its  equivalent,  such  as  new  shares.  Commonwealth  v,  Pittsburg,  74  Pa.  St 
83.  But  it  must  be  understood  that  a  mere  change  in  form  of  the  capital 
stocks  by  which  the  shares  are  increased,  but  the  profits  not  increased,  is  not  a 
dividend  subject  to  assessment.  Ibid.  Neither  is  it  a  dividend  where  the  cor- 
poration sells  its  own  stock  to  its  own  stockholders  at  a  fixed  price  per  share 
to  be  paid  in  cash,  unless  it  is  a  mere  pretence  to  cover  up  the  dividends.  Com- 
monwealth 7/.  Erie,  etc.,  R.  Co.,  74  Pa.  St.  94. 

Real  Estate^  —  The  real  estate  of  a  railroad  company  other  than  its  road- 
way, together  with  its  personal  property  having  a  situs ^  may  be  valued  and 
assessed  like  other  similar  property  of  the  local  taxing  district  where  situated. 
Franklin  Co.  v.  Nashville  R.  R.  Co.,  12  Lea,  521 ;  s.  c,  17  Am.  &  Eng.  R.  R. 
Cas.  445 ;  Toledo,  etc.,  R.  Co.  v.  City  of  Lafayette,  22  Ind.  262.  It  cannot  be 
assessed  as  **  non-resident "  lands.  People  v.  Fredericks,  48  Barb.  173  ;  Buffalo 
v.  Supervisors,  48  N.  Y.  93.  The  Legislature  may  treat  the  rolling  stock  as 
real  estate.     Louisville,  etc.,  R.  Co.  v.  State,  25  Ind.  1 77. 

Under  the  laws  of  New  York,  which  provide  for  taxing  the  assessed  value 
of  the  real  estate,  and  where  the  corporation  is  assessed  on  its  capital  stock, 
if  its  real  estate  is  situated  out  of  the  State,  its  actual  value,  as  ascertained  by 
competent  evidence,  should  be  deducted,  and  the  price  paid  for  such  real 
estate  in  the  absence  of  other  evidence  may  be  adopted  as  such  value.  People 
V.  Comrs.  of  Taxes,  104  N.  Y.  240. 

Personal  Property^  —  Where  railroad  property  is  taxed  as  other  property  of 
the  State,  its  personal  property  ^ould  be  assessed  at  its  place  of  business. 
Portland,  etc.,  R.  R.  Co.  v.  Saco,  60  Me.  196;  Pacific,  etc.,  R.  Co.  v,  Cass  Co., 
53  Mo.  17;  Orange,  etc.,  R.  Co.  v.  Alexandria,  17  Grat.  (Va.)  176.  Bonds, 
notes,  and  other  mere  evidences  of  debt,  are  valued  and  assessed  by  the  ordi- 
nary rates  of  taxation,  —  Wright  z/.  South-western  R.  Co.,  64  Ga.  783,  —  unless 
they  form  a  part  of  the  income  of  the  road.  Lumber  and  material  distributed 
along  the  line  of  road  for  present  use  in  operating  and  repairing  the  road  are 
a  part  of  the  road,  and  are  taxable.  Fitch  burg,  etc.,  R.  Co.  v,  Prescott,  47 
N.  H.  62. 

For  the  purposes  of  assessment  and  valuation,  the  choses  in  action,  rolling 
stock,  and  personal  property  of  a  railroad  company,  according  to  the  principles 
of  the  common  law,  have  their  situs  at  the  domicile  or  place  of  business  of  the 
company.  Mayor,  etc.,  v.  Alexander,  10  Lea,  475;  Mayor  v,  Thomas,  5 
Cold.  (Tenn.)  607.  But  the  Legislature  may  change  the  situs  of  such  property 
for  the  purposes  of  taxation.  McLaughlin  v.  Chadwell,  7  Heisk.  (Tenn.)  389 ; 
Bedford  v.  Nashville,  etc.,  7  Heisk.  (Tenn.)  40 ;  State  Railroad  Tax  Cases,  92 
U.S.  575. 

Must  be  Uniformi  —  Taxation  must  be  uniform,  and  such  uniformity  relates 
both  to  the  tax  and  the  valuation.  A  .tax  upon  the  gross  receipts  of  some 
companies,  and  upon  the  capital  stock  of  others,  is  clearly  ille^.  Worth  v. 
Wilmington,  etc.,  R.  R.  Co.,  13  Am.  &  Eng.  R.  R.  Cas.  286;  Gatlin  v.  Tarboro, 
78  N.  Car.  X 19.    The  true  rule  as  to  uniformity  is,  that  the  tax  must  be  uniform 

33  A.  &  £.  R.  Cas.  —  29. 
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as  to  all  persons  or  corporations  engaged  in  the  same  business.  Radlroad  Tax 
Case,  92  U.  S.  575.  In  the  assessment  of  railroad  property  is  a  couDt)v  the 
same  per  cent  must  be  adopted  that  is  applied  to  other  property.  Bureau  Co. 
v.  Chicago,  B.  &  Q.  R.  Co.,  44  111.  229;  Chicago  &  N.  W.  R.  Cowv.  Soperri- 
sors,  44  111.  240 ;  Chicago,  etc.,  R.  Co.  v.  Livingstpn  Co.,  68  III.  458^  Ib  Indiaiia 
the  Constitution  does  not  require'  a  uniform  method  of  valuation ;  and  in  this 
matter  the  Legislature  is  vested  with  a  discretion,  and  unless  the  znethod 
adopted  is  clearly  inadequate  to  secure  the  result,  courts  will  not  interfere. 
Louisville,  etc.,  R.  Co.  v.  State,  25  Ind.  177.  Even  where  the  taxes  are  re- 
quired to  be  uniform,  the  fact  that  some  roads,  by  the  process  of  valuation^ 
pay  only  upon  the  tangible  property,  and  others  are  required  to  pay  upon  the 
tangible  property  ana  also  upon  the  excess  of  value  of  capit^  stock  over 
the  value  of  tangible  propert}^,  does  not  render  the  tax  void  for  want  of  uni. 
formity,  where  no  fraudulent  intention  is  shown.  Chicago,  B.  &  Q.  R.  Cow  7/. 
Siders,  88  111.  320.  The  failure  of  the  proper  officers  to  assess  one  road 
does  not  render  the  tax  void  as  to  other  roads  properly  assessed.  Ibid.  A 
deduction  made  in  the  assessment  of  railroad  property  for  incumbrances,  where 
they  are  not  made  on  other  property,  renders  the  assessment  void.  Santa 
Clara  Co.  v.  Southern  Pac.  R.  Co.,  13  Am.  &  Eng.  R.  R.  Cas.  182.  The  valu- 
ation placed  upon  railroad  property  by  the  corporation  authorities,  where  they 
are  required  to  report  such  value,  is  not  conclusive  on  the  State  board.  Chicago, 
B,  &  (2-  R.  Co.  V.  Paddock,  75  111.  616 ;  Chicago,  etc.,  R.  Co.  v.  Raymond, 
97  111.  213.  The  board  must  acton  their  own  judgment  and  knowledge.  St. 
Louis,  etc.,  R.  R.  Co.  v.  Surrell,  88  111.  537 ;  Porter  v.  Rockford,  etc.,  R.  R.  Co., 
y6  111.  564.  The  evidence  which  a  board  may  hear  in  order  to  determine  the 
value  of  a  road  for  taxation  need  not  be  confined  to  that  which  would  be  com- 
petent before  a  court.  State  v.  St.  Louis,  etc.,  R.  Co.,  8  Mo.  App.  583.  In 
estimating  the  value  of  railroad  property,  the  inquiry  should  be  directed  to 
what  it  is  worth  for  the  purposes  for  which  it  is  designed,  and  not  for  other 
purposes  to  which  it  might  be  applied,  —  State  v.  Illinois,  etc.,  R.  R.  Co.,  27 
111.  64,  — nor  should  its  land  be  assessed  as  mere  farming  land,  —  People  v, 
Fredericks,  48  Barb.  174,  —  and  improvements  are  to  be  taken  into  considera- 
tion, Chicago,  etc.,  R.  Co.  v.  Lee  County,  44  111.  248.  *  In  the  absence  of 
methods  of  valuation  prescribed,  any  mode  of  ascertaining  the  value  of  the 
property  which  tends  to  reach  the  result  required,  such  as  personal  in- 
spection, inquiry  of  persons  familiar  with  such  values,  testimony  of  witnesses, 
income  received  from  the  property,  capacity  of  yielding  profits,  its  situation, 
convenience  to  markets,  nearness  or  distance  from  great  lines  of  transpor- 
tation, and,  in  a  word,  all  the  elements  that  enter  into  the  value  of  property 
of  any  and  all  kinds,  may  be  looked  to  in  order  to  arrive  at  a  just  result. 
City  of  Chattanooga  v,  Nashville,  etc.,  R.  Co.,  7  Lea,  566. 

In  New  Jersey  the  State  board  of  assessors  are  required  to  assess  railroad 
property  at  its  true  value,  and  they  are  not  necessarily  governed  by  the  valu- 
ation of  the  local  assessors.  State  7/,  Battle,  1 1  Atl.  Rep.  17 ;  C,  B.  &  Q.  R.  R. 
Co.  V.  State  Board,  etc.,  7  Atl.  Rep.  306.  Neither  is  such  board  bound  by 
the  valuation  placed  on  the  property  by  the  officers  of  the  corporation.  Illi- 
nois, etc.,  R.  &  C.  Co.  v.  Stookey  (111.),  31  Am.  &  Eng.  R.  R.  Cas.  479.  But 
they  may  properly  refer  to  the  reports  of  the  company  required  by  law  to  be 
made,  in  order  to  ascertain  the  earning  capacity  of  the  road.  People  v.  Hicks, 
105  N.  Y.  198,  affirming  40  Hun,  598. 

The  cost  of  acquisition  is  not  an  absolute  criterion  of  the  value,  but  is  an 
important  element  to  be  considered,  under  the  circumstances  upon  which  the 
value  is  to  be  formed.  Central,  etc.,  R.  Co.  v.  State  Board  of  Assessors 
(N.  J.),  7  Atl.  Rep.  306 ;  but  see  Illinois,  etc.,  R.  Co.  v.  Stookey  (III.),  31  Am. 
&  Eng.  R.R.  Cas.  479. 

Branch  roads  owned  or  leased  by  a  company,  though  constituting  but  one 
system,  should  be  assessed  and  valued  separately  from  the  main  line ;  counties 
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throueh  which  such  branch  roads  run  are  only  entitled  to  the  tax  on  the 
brancnes  according  to  their  respective  values.  Louisville,  etc.,  R.  Co.  v. 
Bates,  12  Lea  (Tenn.),  573;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  494. 

John  W.  Smith. 


State  of  California 

V. 

Central  Pacific  R.  Co.  ; 
Same  v.  Southern  Pacific  R.  Co.  ; 
Same  v.  Northern  Pacific  R.  Co.  ; 
Same  v.  California  Pacific  R.  Co. 

(127  United  States  Reports,  i.) 

Taxation^  —  Auessment  of  Connecting  Steamers  of  a  Railroad  Company 
by  State  Boardi  —  By  the  Constitution  of  California,  two  modes  of  assess- 
ment for  taxation  are  prescribed,  —  one  by  the  State  board  of  equalization,  the 
other  by  the  county  board  of  local  assessors.  All  property  is  directed  to  be 
assessed  in  the  county,  city,  etc.,  in  which  it  is  situated,  except  that  the  fran- 
chise, roadway,  road-bed,  rails,  and  rolling  stock  of  any  railroad  operated  in 
more  than  one  county  are  to  be  assessed  by  the  State  board,  and  to  be  appor- 
tioned to  the  several  counties,  etc.  By  an  Act  of  the  Legislature,  the  State 
board  is  required  to  include  in  their  assessment  steamers  engaged  in  trans- 
porting passengers  and  freight  across  waters  which  divide  the  railroad. 
This  Act  was  held  by  the  Supreme  Court  of  California  to  be  contrary  to  the 
Constitution,  and  steamboats  were  held  to  be  assessable  by  the  county  board, 
and  not  by  the  State  board.  This  court,  following  that  decision,  and  that  of 
Santa  Clara  County  2/.  Southern  Pac.  R.  Co.,  1 18  U.  S.  394 ;  s.  c,  24  Am.  &  Eng. 
R.  R.  Cas.  523,  holds  that  the  assessment  of  the  steamers  of  a  railroad  com- 
panv  by  the  State  board  is  in  violation  of  the  Copstitution  of  California,  and 
void ;  and,  being  inseparably  blended  with  the  other  property  assessed,  makes 
the  whole  assessment  void. 

Assessment  by  State  of  Franchises  granted  by  Congress^  —  The  State 
board  of  equalization  of  Califitrnia,  having  included  in  their  assessment  all 
the  franchises  of  a  railroad  company,  amongst  which  were  franchises  con- 
ferred by  the  United  States  of  constructing  a  railroad  from  the  Pacific  Ocean 
across  tne  State  as  well  as  across  the  Territories  of  the  United  States,  and 
of  taking  toll  thereon,  held^  that  tl^e  assessment  of  these  franchises  was  re- 
pugnant to  the  Constitution  and  laws  of  the  United  States,  and  the  power 
given  to  Congress  to  regulate  commerce  among  the  several  States.  Fran- 
chises conferred  by  Congress  cannot,  without  its  permission,  be  taxed  by  the 
State.  , 

Authority  of  Congress  to  authorize  Construction  of  Railroad. — Congress 
has  authority,  ui  the  exercise  of  its  power,  to  regulate  commerce  among  the 
several  States,  to  construct,  or  authorize  individual  corporations  to  construct^ 
railroads  across  the  States  and  Territories  of  the  United  States. 
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Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  California. 

These  cases  were  argued  together.  They  all  involved  the 
constitutionality  of  tax  laws  of  the  State  of  California,  in  many 
respects  the  same  constitutional  questions  being  presented  as 
those  which  were  argued  (and  not  decided)  in  Santa  Clara  Coun- 
ty v.  Southern  Pacific  Railroad  Company,  Ii8  U.  S.  394;  s.  c, 
24  Am.  &  Eng.  R.  R.  Cas.  523. 

Each  action  was  brought  by  the  people  of  the  State  of  Cali- 
fornia to  recover  a  tax  assessed  upon  the  property  and  franchises 
of  the  defendant. 

The  provisions  of  the  Constitution  and  laws  of  the  State  of 
California  authorizing  the  suits,  and  which  were  relied  upon  to 
sustain  the  validity  of  the  taxes,  were  stated  in  the  brief  of  the 
attorney-general. 

The  answers  of  the  defendants,  although  varying  according  to 
the  facts  in  each  case,  substantially  agreed  in  setting  up,  in  ad- 
dition to  general  denials,  that  the  tax  as  assessed  against  each 
of  them  was  not  assessed  in  the  same  mode,  and  with  the  same 
exemptions  of  their  mortgaged  property,  that  was  allowed  ta 
private  individuals  and  other  corporations,  and  that  consequently 
they  were  denied  the  equal  protection  of  the  laws ;  and  further,, 
that  it  was  assessed  without  the  notice  given  to  individuals,  and 
consequently  that  their  property  was  taken  without  due  process 
of  law.  Some  of  them  set  up  that  they  enjoyed  franchises 
conferred  by  the  United  States,  not  taxable  without  the  assent 
of  Congress ;  and  others  that  property  had  been  included  in  the 
valuation  in  violation  of  the  provisions  of  the  Constitution  of  Cal- 
ifornia, thereby  invalidating  the  whole  assessment. 

All  the  suits  were  commenced  in  a  court  of  the  State,  and 
were  removed  on  petition  of  the  defendants  to  the  Circuit  Court 
of  the  United  States  for  what  is  now  the  Northern  District  of 
California.  In  each,  judgment  was  rendered  for  the  defendant, 
to  review  which  the  plaintiff  below  in  each  case  sued  out  a  writ 
of  error. 

y,  M,  Wilson  for  plaintiffs  in  error.  «  Samuel  Shellabarger  with 
him  on  the  brief.  G,  A.  Johnson^  Attorney-General  of  California, 
filed  a  brief  for  same. 

George  R  Edmunds^  William  M.  Evarts,  and  Creed  Haymond  for 
defendants  in  error. 

Harvey  S.  Brown  also  filed  briefs  and  an  argument  for  de- 
fendants in  error. 

George  A.  Johnson^  Attorney-General  of  California,  closed  for 
plaintiff  in  error. 
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Bradley,  J.  —  These  cases  are  substantially  similar  to  those 
of  Santa  Clara  County  v.  The  Southern  Pacific  Railroad  Com- 
pany, and  the  other  cases  decided  at  the  same  time,  ^^^ 
and  reported  in  118  U.  S.  394;  s.  c,  24  Am.  &  Eng. 
R.  R.  Cas.  523.  It  will  be  unnecessary,  therefore,  to  set  out  many 
provisions  of  the  Constitution  and  laws  of  the  United  States 
and  of  California  which  are  involved  in  the  present  cases  in 
•common  with  those  referred  to.  The  actions  were  brought  by 
the  State  of  California  in  the  Superior  Court  for  the  county 
of  San  Francisco,  and  were  removed  into*  the  Circuit  Court  of 
the  United  States,  where  a  jury  was  waived  in  each  case,  and  the 
<:auses  were  tried  by  the  court,  whose  findings  of  fact  and  con- 
•clusions  of  law  are  contained  in  the  respective  records.  One  of 
the  cases  (No.  660  on  the  docket)  was  brought  against  The  Cen- 
tral Pacific  Railroad  Company  for  the  recovery  of  the  State  and 
•coimty  taxes  due  upon  the  assessment  of  the  company's  property 
made  by  the  State  board  of  equalization  for  the  year  1883  ;  said 
assessment  being  $18,000,000,  and  the  taxes  amounting  to  $276,- 
§{55.10,  sixty  per  cent  of  which  was  tendered  and  paid  without 
prejudice  to  either  party  after  the  suit  was  brought.  Another 
case  (No.  1157)  is  an  action  against  the  same  company  for  the 
taxes  of  1884,  due  upon  a  like  assessment  of  $24,000,000.  A 
third  (No.  664),  against  the  same  company,  is  for  the  taxes  of 
1884,  upon  an  assessment  of  $22,000,000.  No.  661  is  a  similar 
action  against  the  Southern  Pacific  Railroad  Company  for  the 
taxes  of  1883.  No.  662  is  a  similar  action  against  the  Northern 
Railway  Company  for  the  taxes  of  1883.  No.  663  is  a  similar 
action  against  The  California  Pacific  Railroad  Company  for  the 
taxes  of  1883.  Tender  and  payment  of  sixty  per  cent  of  the 
taxes  were  made  in  all  the  cases  except  1 157,  in  which  the  amount 
tendered  and  paid  was  fifty  per  cent.  Similar  defences  were  set 
up  in  these  cases  as  in  the  cases  reported  in  118  U,  S.  It  was 
claimed,  as  in  those  cases,  that  in  making  the  assessments  no 
deduction  was  made  for  the  mortgages  on  the  companies'  prop- 
erty, whilst  such  deduction  was  made  on  the  property  of  other 
citizens,  by  assessing  to  the  mortgagees  the  amount  of  the 
mortgages  as  an  interest  in  real  estate ;  thus  discriminating 
against  the  company,  and  denying  to  it  the  equal  protection  of 
the  laws,  contrary  to  the  Fourteenth  Amendment  of  the  Con- 
stitution. It  was  also  alleged  in  defence  that  the  board  of 
equalization  included  in  the  assessments  a  valuation  of  rights, 
franchises,  and  property  which  they  had  no  authority  to  assess ; 
as,  for  example,  franchises  granted  to  the  companies  by  the 
United  States,  and  ferry-boats,  fences,  and  other  property  subject 
to  be  assessed  by  the  local  county  boards,  and  not  by  the  State 
board ;  and  that  the  assessments  were  for  aggregate  amounts. 
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not  showing  on  their  face  what  part  of  the  valuation  represented 
the  property  illegally  included  therein,  thus  rendering  the  entire 
assessment  in  each  case  void.  It  was  on  this  latter  ground  that 
the  judgments  for  the  defendants  in  the  former  cases  were 
affirmed.  If  these  defences,  or  either  of  them,  are  supported  by 
the  facts,  it  is  unnecessary  for  us  to  decide  the  question  raised 
under  the  Fourteenth  Amendment  of  the  Constitution.  The 
questions  arising  under  that  amendment  are  so  numerous  and 
embarrassing,  and  require  such  careful  scrutiny  and  consideration, 
that  great  caution  is  required  in  meeting  and  disposing  of  them. 
By  proceeding  step  by  step,  and  only  deciding  what  it  is  neces- 
sary to  decide,  light  will  gradually  open  upon  the  whole  subject, 
and  lead  the  way  to  a  satisfactory  solution  of  the  problems  that 
belong  to  it.  We  prefer  not  to  anticipate  these  problems  when 
they  are  not  necessarily  involved. 

The  ground  on  which  it  is  alleged  that  the  assessments  in 
ProTiiioM  of  question  were  made  to  include  property  which  the 
the  Caiiforau  State  board  had  no  authority  to  assess,  is  to  be  found 
GoBstitatira.  jj^  ^^^  ^iii.  sects.  9  and  lo  of  the  State  Constitu- 
tion.    Those  sections  are  as  follows  :  — 

"  Sect.  9.  A  State  board  of  equalization,  consisting  of  one 
member  from  each  congressional  district  in  this  State,  shall  be 
elected  by  the  qualified  electors  of  their  respective  districts  at 
the  general  election  to  be  held  in  the  year  one  thousand  eight 
hundred  and  seventy-nine,  whose  term  ot  office,  after  those  first 
elected,  shall  be  four  years,  whose  duty  it  shall  be  to  equalize 
the  valuation  of  the  taxable  property  of  the  several  counties 
in  the  State  for  the  purposes  of  taxation.  The  controller  of 
State  shall  be  ex  officio  a  member  of  the  board.  The  boards 
of  supervisors  of  the  several  counties  of  the  State  shall  constitute 
boards  of  equalization  for  their  respective  counties,  whose  duty 
it  shall  be  to  equalize  the  valuation  of  the  taxable  property  in 
the  county  for  the  purpose  of  taxation  :  Provided^  such  State  and 
county  boards  of  equalization  are  hereby  authorized  and  em- 
powered under  such  rules  of  notice  as  the  county  boards  may 
prescribe  as  to  the  county  assessments,  and  under  such  rules  of 
notice  as  the  State  board  may  prescribe  as  to  the  action  of  the 
State  board,  to  increase  or  lower  the  entire  assessment  roll,  or 
any  assessment  contained  therein,  so  as  to  equalize  the  assess- 
ment of  the  property  contained  in  said  assessment  roll,  and  make 
the  assessment  conform  to  the  true  value  in  money  of  the  prop- 
erty contained  in  said  roll. 

"  Sect.  id.  All  property,  except  as  hereinafter  in  this  section 
provided,  shall  be  assessed  in  the  county,  city,  city  and  county, 
town,  township,  or  district  in  which  it  is  situated,  in  the  manner 
prescribed  by  law.     The  franchise,  roadway,  road-bed,  rails,  and 
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rolling  stock  of  all  railroads  operated  in  more  than  one  county  in 
this  State  shall  be  assessed  by  the  State  board  of  equalization 
at  their  actual  value,  and  the  same  shall  be  apportioned  to  the 
counties,  cities  and  counties,  cities,  towns,  townships,  and  dis- 
tricts in  which  such  railroads  are  located,  in  proportion  to  the 
number  of  miles  of  railway  laid  in  such  counties,  cities  and  coun- 
ties, cities,  towns,  townships,  and  districts.'* 

The  last  section  shows  explicitly,  that,  in  regard  to  a  railroad, 
the  State  board  has  power  to  assess  only  five  things,  — r-  the  fran- 
chise, roadway,  road-bed,  rails,  and  rolling  stock ;  the 
county  boards  are  authorized  to  assess  all  the  rest  ^JJfJJJ^Ji*^ 
of  the  property.  If  the  State  board  includes  in  its  power  to  mmm. 
assessment  any- more  of  the  railroad  property  than  it 
is  authorized  to  do,  the  assessment  will  be  pro  tanto  illegal  and 
void.  If  the  unlawful  part  can  be  separated  from  that  which  is 
lawful,  the  former  may  be  declared  void,  and  the  latter  may  stand  ; 
but  if  the  different  parts,  lawful  and  unlawful,  are  blended  to- 
gether in  one  indivisible  assessment,  it  makes  the  entire  assess- 
ment illegal.  This  is  so  well  settled,  that  it  needs  no  citation  of 
authorities  further  than  to  refer  to  the  opinion  of  this  court  in 
the  former  cases  (118  U.  S.).  In  the  present  assessments  all 
parts  of  the  property  are  blended  together  and  are  inseparable. 
If  it  be  true,  therefore,  that  property  not  authorized  to  be  in- 
eluded  in  the  assessments  is  included  therein,  the  assessments, 
must  be  deCfered  void. 

The  Legislature  of  California,  in  passing  laws  for  carrying  out 
the  principles  and  methods  of  taxation  laid  down  in  the  Consti- 
tution, has  deviated  from  its  words,  and  has  adopted 
some  provisions  which  would  seem  to  be  a  departure  ciJefor"(MJry. 
from   it.     As   the   State   board   of  equalization,  in  ib^  oat  eon- 
making  the  assessments  in  question,  undertook   to  "titatioBai 
follow  the  law,  it  will  be  necessary  to  examine  it.   JJJ^t'J***^ 
By  sect.  3628  of  the  Political  Code  as  amended  in 
1880  it  was  provided  as  follows  :  — 

"  The  franchise,  roadway,  road-bed,  rails,  and  rolling  stock  of 
all  railroads  operated  in  more  than  one  county  in  this  State  shall 
be  assessed  by  the  State  board  of  equalization  as  hereinafter 
provided  for.  Other  franchises,  if  granted  by  the  authorities  of 
a  county,  city,  or  city  and  county,  must  be  assessed  in  the  county, 
city,  or  city  and  county  within  which  they  were  granted  ;  if 
granted  by  any  other  authority,  they  must  be  assessed  in  the 
county  in  which  the  corporations,  firms,  or  persons  owning  or 
holding.them  have  their  principal  place  of  business.  All  other 
taxable  property  shall  be  assessed  in  the  county,  city,  city  and 
county,  town,  township,  or  district  in  which  it  is  situated.  .  .  . 
The  assessor  must,  between  the  first  Mondays  of  March  and  July 
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in  each  year,  ascertain  the  names  of  all  taxable  inhabitants,  and 
all  property  in  his  county  subject  to  taxation,  except  such  as  is 
required  to  be  assessed  by  the  State  board  of  equalization,  and 
must  assess  such  property  to  the  person  by  whom  it  was  owned 
or  claimed,  or  in  whose  possession  or  control  it  was  at  twelve 
o'clock  of  the  first  Monday  next  preceding." 

By  sect.  3665  of  the  same  Code,  as  amended  by  the  Act  of 
March  9,  1883,  it  is,  amongst  other  things,  provided  as  follows  :  — 

"  The  State  board  of  equalization  mu^t  meet  at  the  State  Cap- 
itol on  the  first  Monday  in  August,  and  continue  in  open  session 
from  day  to  day,  Sundays  excepted,  until  the  third  Monday  in 
August.  At  such  meeting  the  board  must  assess  the  franchise, 
roadway,  road-bed,  rails,  and  rolling  stock  of  all  racilroads  operated 
in  more  than  one  county.  Assessment  must  be  made  to  the 
corporation,  person,  or  association  of  persons  owning  the  same, 
and  must  be  made  upon  the  entire  railway  within  the  State,  and 
must  include  the  right  of  way,  bridges,  culverts,  wharves,  and 
moles  upon  which  the  track  is  laid,  and  all  steamers  which  are 
engaged  in  transporting  passengers,  freights,  and  passenger  and 
freight  cars  across  waters  which  divide  the  road.  The  depots, 
stations,  shops,  and  buildings  erected  lipon  the  space  covered  by 
the  right  of  way  are  assessed  by  the  assessor  of  the  county  where- 
in they  are  situate.  Within  ten  days  after  the  third  Monday  of 
August,  the  board  must  apportion  the  total  assessment  of  the 
franchise,  roadway,  road-beds,  rails,  and  rolling  stock  of  each  rail- 
way to  the  counties,  or  cities  and  counties,  in  which  such  railway 
is  located,  in  proportion  to  the  number  of  miles  of  railway  laid  in 
such  counties,  and  cities  and  counties." 

Here  it  will  be  perceived  that  the  Legislature  undertakes  to  de- 
fine what  things  are,  and  what  are  not,  comprised  within  the  five 

categories  of  railroad  property  assessable  by  the  State 
Legi"iS*iireof  ^oard,  and  declares  that  they  include  not  only  the 
things  to  be  entire  railway  within  the  State,  the  right  of  way, 
aMMsed  bj  bridges,  and  culvert,  but  also  the  **  wharves  and  moles 
steamen.  upon  which  the  track  is  l^id,  and  all  steamers  which 

are  engaged  in  transporting  passengers,  freights,  and 
passenger  and  freight  cars  across  waters  which  divide  the  road." 
This  is  clearly  an  enlargement  of  the  terms  of.  the  Constitution. 
Steamers,  at  least,  are  not,  and  have  been  held  by  the  Supreme 
Court  of  California  not  to  be,  embraced  in  the  five  categories. 

Now,  one  of  the  grounds  of  defence  set  up  by  the  Central 
i>efeBcetbftt  Pacific  Railroad  Company  in  Nos.  660  and  1157,  by 
steamen  were  the  Northern  Railway  Company  in  No.  662-,  and  by 
biendedby  ^^iQ  California  Pacific  Railroad  Company  in  No.  663, 
withother  ^^j  ^^at  the  value  of  their  steam  ferry-boats  was 
Tallies.  blended  by  the  State  board  of  equalization  with  the 
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Other  values  contained  in  the  assessments.  The  Central  Pacific 
Company,  in  its  answers  (and  the  others  contain  similar  aver- 
ments), says, — 

"  The  western  terminus  of  the  said  railroad  of  defendant  is  in 
the  city  of  San  Francisco,  on  the  west  side  of  the  Bay  of  San 
Francisco.  The  distance  across  said  bay  is  five  miles,  and  the 
whole  thereof  is  part  of  the  navigable  waters  of  said  bay.  The 
cars  of  the  company  are  transported  from  the  end  of  the  railroad 
track  of  said  road  on  the  eastern  side  of  said  bay  to  the  end  of 
the  railroad  track  on  the  western  side  of  said  bay  on  steam  ferry- 
boats belonging  to  the  defendant,  built,  owned,  and  constructed 
for  that  purpose,  and  are  of  great  value.  For  more  than  four 
years  past  the  defendant  has  been  the  owner  of  two  steam  ferry- 
boats, one  of  the  tonnage  of  1,566  tons,  and  one  of  the  tonnage 
of  1,012  tons,  and  during  the  whole  of  that  time  has  used  said 
boats  for  the  purposes  aforesaid.  Said  boats  now  are,  and  for 
more  than  four  years  last  past  have  been,  of  a  class  which  are  by 
law  required  to  be  registered,  and  now  are,  and  for  more  than 
four  years  last  past  have  been,  duly  registered  and  enrolled  in 
the  city  and  county  of  San  Francisco,  State  of  California. 

"The  State  board  of  equalization,  in  making  said  pretended 
assessment  of  the  said  roadway,  road-bed,  rails,  and  rolling  stock 
of  defendant,  did  wilfully  and  designedly  include  in  the  valuation 
thereof  the  value  of  said  boats,  and  the  value  of  said  boats  is 
blended  in  said  pretended  assessment  with  the  value  of  said  road- 
^way,  road-bed,  rails,  and  rolling  stock,  and  there  is  no  means  by 
which  such  value  can  be  separated  from  the  valuation  placed  by 
said  board  upon  said  road-way,  roadbed,  rails,  and  rolling  stock, 
or  either  of  them." 

This  allegation  is  sustained  by  the  court  below  in  its  findings 
•of  facts  in  the  cases  referred  to.  The  finding  in  660,  and  sub- 
stantially the  same  in  the  other  cases,  is  as  follows  :  — 

"  That  on  the  eighteenth  day  of  August,  1883,  the  State  board 
•of  equalization  of  the  State  of  California,  pretending  to  act  under 
and  by  virtue  of  the  powers  conferred  upon  it  by  sect.  10  of  art. 
xiii.  01  the  Constitution  of  the  State  of  California,  did  make  a 
pretended  assessment  for  the  purposes  of  taxation  for  the  fiscal 
year  of  said  State  then  next  ensuing  upon  the  franchise,  roadway, 
road-bed,  rails,  and  rolling  stock  of  said  railroad  against  defend- 
ant. Said  pretended  assessment  was  not  made  separately  upon 
the  franchise,  roadway,  road-bed,  rails,  and  rolling  stock,  or  any 
properties  of  said  railroad,  but  all  of  said  property  was  blended 
together  in  making  said  assessment,  which  assessment  was  then 
and  there  so  entered  upon  the  minutes  of  said  board.  Said 
assessment  is  the  assessment  upon  which  the  several  taxes  men- 
tioned in  the  complaint  herein  are  based,  and  no  other  assess- 
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ment  than  the  aforesaid  was  ever  made  of  said  property  or  any 
part  thereof  for  said  fiscal  year.  Said  assessment  included  all 
property  and  kinds  of  property  mentioned  in  sect.  3665  of  the 
Political  Code  of  California  as  amended  March  9,  1883,  except 
depots,  stations,  shops,  and  buildings  erected  upon  the  space 
covered  by  the  right  of  way,  which  last-mentioned  property  was 
assessed,  as  provided  in  said  section,  by  local  assessors." 

This  is  a  clear  affirmation  of  the  allegation  of  the  answer. 
Sect.  3665  of  the  Political  Code,  as  amended  March  9,  1883, 
requires  the  State  board  of  equalization  to  include  in  their 
assessment  of  railroad  property  "all  steamers  which  are  engaged 
in  transporting  passengers,  freights,  and  passenger  and  freight 
cars  across  waters  which  divide  the  road."  It  is  a  matter  of 
public  notoriety,  as  much  so  as  the  existence  of  the  railroad 
itself,  or  that  of  the  Sierra  Nevada,  or  any  other  geographical 
feature  on  the  route,  that  the  railroad  companies  in  the  cases 
referred  to  have  steam  ferry-boats  engaged  in  the  transportation 
of  passengers  and  freight  across  the  Bay  of  San  Francisco  and 
the  Straits  of  Carquinez,  and  that  without  such  means  of  trans- 
portation  those  waters  could  not  be  crossed. 

The  question  whether  steamers  and   ferry-boats   should   be 
included  in  the  property  assessed  by  the  State  board  of  equali- 
zation or  in  that  assessed  by  the  county  board,  was 


^uummhj*  distinctly  raised  in  the  case  of  San  Francisco  v, 
sute  botfd  Central  Pacific  Railroad  Company,  63  Cal.  467,  469 ; 
held  Toid  aBd«r  s.  c,  1 3  Am.  &  Eng.  R.  R.  Cas.  664,  and  decided  in 
ttoB?  *^"*"''  favor  of  the  county  board.   That  was  an  action  brought 

by  the  city  and  county  of  San  Francisco  against  the 
company  to  recover  taxes  imposed  upon  it  by  virtue  of  an  assess- 
ment made  by  the  county  board  upon  the  same  ferry-boats  now 
assessed  by  the  State  board.  The  company  resisted  the  tax,  on 
the  ground  that  these  boats  were  assessable  by  the  State  board, 
and  not  by  the  county  board.  The  Supreme  Court  of  California 
decided  against  the  company.  Its  finding  of  facts  was  as  follows ; 
namely,  "That  the  defendant  is  a  corporation  existing  under 
the  law  of  the  United  States,  and  of  this  State,  .  .  .  owner  of  a 
line  of  railroad  known  as  the  Central  Pacific  Railroad,  extending 
from  a  point  in  the  city  of  San  Francisco  ...  to  Ogden  in  the 
Territory  of  Utah ;  that  the  length  of  said  road  in  the  city  and 
county  of  San  Francisco  is  four  miles  from  a  point  within  said 
city  to  the  eastern  shore  of  the  southern  arm  of  the  Bay  of  San 
Francisco ;  that  from  said  point  on  the  eastern  shore  ...  to  a 
point  on  the  we&tern  shore  of  said  bay,  where  the  railway  of 
defendant  again  commences,  is  about  twelve  miles ;  that  across 
said  bay  no  line  of  railroad  has  been  constructed,  and  freight 
and  passengers  carried  upon  said  road  are  taken  across  said  bay 
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upon  Steam  ferry-boats  ;  .  .  .  that  upon  the  decks  of  said  vessels 
are  laid  railroad  tracks,  etc."  After  giving  judgment  for  the 
plaintifE  upon  these  facts,  the  court  says,  "The  sole  question 
presented  for  decision  herein  is  whether  the  steamers  'Thorough- 
fare' and  'Transit,'  mentioned  in  the  above  findings,  are  to  be 
assessed  by  the  assessor  of  the  city  and  county  of  San  Francisco 
or  by  the  State  board  of  equalization.  The  property  to  be 
assessed  by  the  board  is  defined  in  the  tenth  section  of  art. 
ix.  (xiii.)  of  the  Constitution  of  1879.  I^  ^s  the  franchise,  road- 
way, road-bed,  rails,  and  rolling  stock  of  all  railroads  operated 
in  more  than  one  county  in  the  State.  All  other  property  than 
the  above-mentioned  is  to  be  assessed  by  the  local  assessors. 
Are  the  steamers  above  named  embraced  within  the  category  of 
property  named  in  the  section  above  referred  to  ?  The  relation 
of  such  steamers  to  the  Central  Pacific  Railroad  Company  is  set 
forth  in  the  findings."  The  court  then  proceeds  to  show  that  the 
ferry-boats  cannot  be  included  in  either  of  the  five  categories, 
mentioned  in  the  Constitution,  namely,  in  either  the  franchise, 
roadway,  road-bed,  rails,  or  rolling  stock,  and  concludes  as  fol- 
lows :  "  We  are  of  opinion  that  the  assessment  of  the  steamers 
above  mentioned  pertained  to  the  local  assessor,  and  was  properly 
made  by  the  assessor  of  the  city  and  county  of  San  Francisco."' 
This  decision  was  made  in  June,  1883,  and  is  a  construction  of 
the  Constitution  of  California.  It  follows  that  the  Act  of  March 
9, 1883,  as  reproduced  in  sect.  3665  of  the  Political  Code,  departs- 
from  the  constitutional  provision ;  and  that  the  assessments,  in 
following  the  Act,  are  also  unconstitutional  and  void. 

In  No.  1 157,  one  of  the  cases  against  the  Central  Pacific  Rail- 
road Company,  being  for  the  taxes  of  the  year  1884,  the  court 
finds  that  the  State  board  of  equalization,  in  making 
the  assessment,  did  knowingly  and  designedly  include  'J^en**"*!****^ 
in  the  valuation  of  the  roadway  the  value  of  fences  Tainfttion. 
erected  upon  the  line  between  said  roadway  and  the 
land  of  coterminous  proprietors.    This  brings  that  case  precisely 
within  the  decision  made  in  the  former  cases  reported  in  11 8th 
United  States  Reports. 

Another  defence  set  up  by  the  Central  Pacific  Railroad  Com- 
pany in  the  three  cases  against  it,  namely,  Nos.  660,  664,  and 
1 1 57,  and  by  the  Southern  Pacific  Railroad  Company 
in  No.  661,  is,  that  the  State  board  of  equalization  agg/JJ^^iit* 
included  in  their  assessments  in  said  cases  the  value  included  fran- 
of  the  franchises  conferred  upon  said  companies  by  <*i»iw  «»nferr©d 
the  United  States,  which,  it  is  contended,  is  repug-  gj.^^^ 
nant  to  the  Constitution  and  laws  of  the   United 
States,  and  therefore  void.     Thus,  in  No.  660,  the  Central  Pacific 
Railroad  Company,  in  its  answer,  after  reciting  the  various  Acts 
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of  Congress  conferring  franchises  and  privileges,  and  imposing 
duties  upon  the  company,  avers  that  it  is  a  federal  corporation, 
and  holds  its  corporate  powers  and  franchises  under  the  govern- 
ment of  the  United  States,  and  that  the  said  government  has 
never  given  to  the  State  of  California  the  right  to  lay  any  tax 
upon  the  franchise,  existence,  or  operations  of  the  company. 
Similar  averments  are  made  in  the  other  cases,  664,  1157,  and 
^i.  The  court  finds  in  each  of  these  cases  that  the  assessment 
made  by  the  State  board  of  equalization  included  the  full  value 
of  all  franchises  and  corporate  powers  held  and  exercised  by  the 
defendant.  The  first  question,  then,  is  whether  the  defendants 
in  these  cases  held  any  franchises  granted  to  them  by  the  gov- 
ernment  of  the  United  States.  Of  this  there  can  hardly  be  a 
<ioubt. 

The  Central  Pacific  Railroad  Company  was  constituted  by  the 
DefeBdaati  Consolidation  of  two  State  corporations  of  California, 
held  fraachiMt  but  derived  many  of  its  franchises  and  privileges 
ffnntodbj  from  the  government  of  the  United  States.  The 
United  sutes.  findings  of  the  court  below  on  this  subject  are  as 
follows  ;  to  wit,  — 

"That  on  the  twenty-eighth  day  of  June,  1861,  a  corporation 
was  formed  and  organized,  under  the  laws  of  the  State  of  Cali- 
fornia, under  the  corporate  name  of  the  Central  Pacific  Railroad 
Company  of  California.  Said  corporation  was  formed  for  the 
purpose  of  constructing,  owning,  and  operating  a  line  of  railroad 
and  telegraph,  commencing  at  the  city  of  Sacramento,  in  said 
State,  and  running  thence  through  the  counties  of  Sacramento, 
Placer,  Sierra,  and  Nevada,  to  the  eastern  boundary  of  said  State, 
in  the  expectation  that  its  proposed  railroad  would,  when  con- 
structed, constitute  part  of  a  line  of  railroad  extending  from  the 
Missouri  River  to  the  Pacific  Ocean,  which  line^it  was  then  sup- 
posed was  about  to  be  constructed  under  the  legislative  super- 
vision and  authority  of  the  government  of  the  United  States, 
and  which  line  of  railroad  was  afterwards  so  constructed. 

**That  on  or  about  the  first,  day  of  July,  1862,  the  government 
of  the  United  States  undertook  to  construct,  or  to  cause  to  be 
constructed,  a  line  of  railroad  from  the  Missouri  River  to  the 
Pacific  Ocean,  and  to  that  end  Congress  passed  an  Act  entitled 
*  An  Act  to  aid  in  the  construction  of  a  railroad  from  the  Mis- 
souri River  to  the  Pacific  Ocean,  and  to  secure  to  the  govern- 
ment the  use  of  the  same  for  postal,  military,  and  other  purposes.' 
12  Stat.  489,  c.  120. 

**  That  to  facilitate  the  construction  of  said  road  the  govern- 
ment of  the  United  States,  by  said  Act  of  Congress,  conferred 
upon  the  said  Central  Pacific  Railroad  Company  of  California 
the  same  powers,  and  clothed  it  with  the  same  privileges  and 
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immifnities,  which  it  conferred  upon  and  clothed  with  the  said 
Union  Pacific  Railroad  Company,  except  that  the  said  Central 
Pacific  Railroad  Company  of  California  was  to  commence  the 
construction  of  said  railroad  at  the  Pacific  Ocean,  and  build  east 
until  it  met  the  said  Union  Pacific  Railroad  building  west. 

"That  on  or  about  the  second  day  of  July,  1864,  Congress 
passed  an  Act  entitled  *An  Act  to  amend  an  Act  entitled  An 
Act  to  aid  in  the  construction  of  a  railroad  and  telegraph  line 
from  the  Missouri  River  to  the  Pacific  Ocean,  and  to  secure  to 
the  government  of  the  United  States  the  use  for  the  same  for 
postal,  military,  and  other  purposes,'  approved  July  i,  1862.  13 
Stat.  356,  c.  216. 

"That  said  Central  Pacific  Railroad  Company  of  California 
filed  in  the  Department  of  the  Interior  its  acceptance  of  the 
terms  and  conditions  of  said  Act  of  Congress  of  July  i,  1862, 
within  the  time  therein  designated. 

"That  on  or  about  the  thirty-first  day  of  October,  1864,  said 

Sentral  Pacific  Railroad  Company  of  California  sold  and  assigned 
1  its  rights,  under  the  aforesaid  Acts,  to  a  corporation  then 
existing  under  the  laws  of  the  State  of  California,  and  known  as 
the  Western  Pacific  Railroad  Company,  so  far  as  said  rights 
related  to  the  construction  of  said  railroad  and  telegraph  between 
the  cities  of  San  Jos6  and  Sacramento,  in  said  State  of  Cali- 
fornia. Said  assignment  was  ratified  and  confirmed  by  the 
United  States  by  an  Act  of  Congress  passed  on  the  third  day  of 
March,  1865,  entitled,  *  An  Act  to  amend  an  Act  entitled.  An 
Act  to  aid  in  the  construction  of  a  railroad  and  telegraph  line 
from  the  Missouri  River  to  the  Pacific  Ocean,  and  to  secure  to 
the  government  the  use  of  the  same  for  postal,  military,  and 
other  purposes,  approved  July  i,  1862,  and  to  amend  an  Act 
amendatory  thereof,  approved  July  2,  1864.'  13  Stat,  504,  c.  88. 
"That  the  said  line  of  railroad  from  the  Pacific  Ocean  to 
Ogden,  in  Utah  Territory,  was  completed  and  put  in  operation 
in  1869,  and  has  been  in  operation  from  that  time  until  the 
present,  and  still  is  in  operation ;  and  the  whole  of  the  railroad 
mentioned  in  the  said  Acts  of  Congress  has  long  since  been 
completed,  and  is  now,  in  accordance  with  the  spirit  and  intent 
of  said  Acts  of  Congress,  operated  as  one  continuous  line  from 
the  Missouri  River  to  the  Pacific  Ocean,  and  is  so  operated  and 
maintained  for  the  uses  and  purposes  mentioned  in  said  Acts. 

"That  in  August,  1870,  acting  under  the  said  Acts  of  Con- 
gress, said  Central  Pacific  Railroad  Company  of  California  and 
the  said  Western  Railroad  Company  formed  themselves  into  one 
corporation  under  the  name  of  the  Central  Pacific  Railroad  Com- 
pany. Said  company  is  the  defendant  herein*,  and  has,  from  the 
completion  of  said  railroad  as  aforesaid  until  the  present  time. 
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owned  (except  in  the  respect  hereinafter  stated)  and  operated 
said  railroad  under  and  by  virtue  of  said  Acts  of  Congress,  and 
for  the  uses  and  purposes  therein  mentioned." 

If  we  turn  to  the  Acts  of  Congress  referred  to  by  the  court, 
we  shall  find  that  franchises  of  the  most  important  character 
were  conferred  on  this  company.  Originally  the  Central  Pacific 
Railroad  Company  of  California  had  only  power  to  construct  a 
railroad  from  Sacramento  to  the  eastern  boundary  of  the  State. 
Congress,  by  the  Act  of  1862,  authorized  the  company  (in  the 
words  of  the  Act)  "  to  construct  a  railroad  and  telegraph  line 
from  the  Pacific  Coast,  at  or  near  San  Francisco,  or  the  navigable 
waters  of  the  Sacramento  River,  to  the  eastern  boundary  of 
California,  upon  the  same  terms  and  conditions,  in  all  respects, 
as  are  contained  in  this  Act  for  the  construction  of  said  railroad 
and  telegraph  line  first  mentioned  [the  Union  Pacific],  and  to 
meet  and  connect  with  the  first-mentioned  railroad  and  telegraph 
line  on  the  eastern  boundary  of  California."  Sect.  9.  In  the 
following  section  it  was  enacted,  that,  after  the  completion  of  its 
road  to  the  eastern  boundary  of  California,  the  Central  Pacific 
might  unite  upon  equal  terms  with  the  Union  Pacific  Railroad 
Company  in  constructing  so  much  of  said  railroad  and  telegraph 
line,  and  branch  railroads  and  telegraph  lines,  through  the  Ter- 
ritories, from  the  State  of  California  to  the  Missouri  River,  as 
should  then  remain  to  be  constructed,  on  the  same  terms  and 
conditions  as  provided  in  relation  to  the  Union  Pacific  Railroad 
Company.  Thus,  without  referring  to  the  other  franchises  and 
privileges  conferred  upon  this  company,  the  fundamental  fran- 
chise was  given,  by  the  Acts  of  1862  and  the  subsequent  Acts, 
to  construct  a  railroad  from  the  Pacific  Ocean,  across  the  State 
of  California  and  the  Federal  Territories,  until  it  should  meet 
the  Union  Pacific,  which  it  did  meet  at  Ogden  in  the  Territory 
of  Utah.  This  important  grant,  though  in  part  collateral  to,  was 
independent  of,  that  made  to  the  company  by  the  State  of  Cali- 
fornia, and  has  ever  since  been  possessed  and  enjoyed.  The 
present  company  has  it  by  transfer  from,  and  consolidation  of, 
the  original  companies,  by  which  its  existence  and  capacities 
were  constituted.  Such  consolidation  was.  authorized  by  the  six- 
teenth section  of  the  Act  of  Congress  of  July  i,  1862,  and  the 
sixteenth  section  of  the  Act  of  July  2,  1864,  taken  in  connection 
with  the  second  section  of  the  Act  of  March  3,  1865,  referred 
to  in  the  findings  of  the  court.  The  last-named  Act  ratified  the 
transfer  by  the  Central  Pacific  to  the  Western  Pacific  of  a  por- 
tion of  its  road  extending  from  San  Josi  to  Sacramento,  and  con- 
ferred upon  the  latter  company  all  the  privileges  and  benefits  of 
the  several  Acts  of  Congress  relating  thereto,  and  subject  to  all 
the  conditions  thereof.    If,  therefore,  the  Central  Pacific  Railroad 
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Company  is  not  a  federal  corporation,  its  most  important  fran- 
chises, including  that  of  constructing  a  railroad  from  the  Pacific 
Ocean  to  Ogden  City,  were  conferred  upon  it  by  Congress. 

It  cannot  at  the  present  day  be  doubted  that  Congress,  under 
the  power  to  regulate  commerce  among  the  several  States,  as 
well  as  to  provide  for  postal   accommodations   and  power  of  coa- 
military  exigencies,  had  authority  to  pass  these  laws,  grew  to  au- 
The  power  to  construct,  or  to  authorize  individuals  thoriw  Con- 
or corporations  to  construct,  national  highways  and  "^iJ"*^"**' 
bridges  from  State  to  State,  is  essential  to  the  com- 
plete control  and  regulation  of  interstate  commerce.     Without 
authority  in  Congress  to  establish  and  maintain  such  highways 
and  bridges,  it  would  be  without  authority  to  regulate  one  of  the 
most  important  adjuncts  of  commerce.     This  power  in  former 
times  was  exerted  to  a  very  limited  extent,  the  Cumberland  or 
National   road  being  the  most  notable  instance.     Its   exertion 
was  but  little  called  for,  as  commerce  was  then  mostly  conducted 
by  water,  and  many  of  our  statesmen  entertained  doubts  as  to 
the  existence  of  the  power  to  establish  ways  of  communication 
by  land.     But  since,  in  consequence  of  the   expansion   of   the 
country,  the  multiplication  of  its  products,  and  the  invention  of 
railroads  and  locomotion  by  steam,  land  transportation  has  so 
vastly  increased,  a  sounder  consideration  of  the  subject  has  pre- 
vailed, and  led  to  the  conclusion  that  Congress  has  plenary  power 
over  the  whole  subject.     Of  course,  the  authority  of  Congress 
over  the  Territories  of  the  United  States,  and  its  power  to  grant 
franchises  exercisible  therein,  are  and  ever  have  been  undoubted. 

But  the  wider  power  was  very  freely  exercised,  and  much  to 
the  generaft  satisfaction,  in  the  creation  of  the  vast .  system  of 
railroads  connecting  the  East  with  the  Pacific,  traversing  States 
as  well  as  Territories,  and  employing  the  agency  of  State  as 
well  as  federal  corporations.  See  Pacific  Railroad  Removal  Cases, 
115  U.  S.  I,  14,  18. 

Assuming,  then,  that  the  Central  Pacific  Railroad  Company 
has  received  the  important  franchises  referred  to  by  grant  of  the 
United'  States,  the  question  arises,  whether  they  are 
legitimate  subjects  of  taxation  by  the  State.     They  ii'»>»t  of  8iat« 
were  granted  to  the  company  for  national  purposes  chiiw  granted 
and  to  subserve  national  ends.     It  seems  very  clear  bj  congress, 
that  the  State  of  California  can  neither  take  them 
away,  nor  destroy  nor  abridge  them,  nor  cripple  them  by  onerous 
burdens.     Can  it  tax  them  ?     It  may  undoubtedly  tax  outside 
visible  property  of  the  company  situated  within  the  State.     That 
is  a  different  thing.     But  may  it  tax   franchises  which  are  the 
grant  of  the  United  States  ?     In  our  judgment  it  cannot.     What 
is  a  franchise  ?     Under  the  English  law,  Blackstone  defines  it  as 
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« 

"  a  royal  privilege  or  branch  of  the  king's  prerogative,  subsisting- 
in  the  hands  of  a  subject."  2  Bl.  Com.  37.  Generalized  and 
divested  of  the  special  form  which  it  assumes  under  a  monarchical 
government  based  on  feudal  traditions,  a  franchise  is  a  rights 
privilege,  or  power  of  public  concern,  which  ought  not  to  be 
exercised  by  private  individuals  at  their  mere  will  and  pleasure, 
but  should  be  reserved  for  public  control  and  administration, 
either  by  the  government  directly,  or  by  public  agents  acting 
under  such  conditions  and  regulations  as  the  government  may 
impose  in  the  public  interest  and  for  the  public  security.  Such 
rights  and  powers  must  exist  under  every  form  of  society.  They 
are  always  educed  by  the  laws  and  customs  of  the  community. 
Under  our  system,  their  existence  and  disposal  are  under  the 
control  of  the  legislative  department  of  the  government,  and 
they  cannot  be  assumed  or  exercised  without  legislative  author- 
ity. No  private  person  can  establish  a  public  highway,  or  a 
public  ferry  or  railroad,  or  charge  tolls  for  the  use  of  the  same, 
without  authority  from  the  Legislature,  direct  or  derived.  These 
are  franchises.  No  private  person  can  take  another's  property, 
even  for  a  public  use,  without  such  authority ;  which  is  the  same 
as  to  say  that  the  right  of  eminent  domain  can  only  be  exercised 
by  virtue  of  a  legislative  grant.  This  is  a  franchise.  No  persons 
can  make  themselves  a  body  corporate  and  politic  without  legis- 
lative authority.  Corporate  capacity  is  a  franchise.  The  list 
might  be  continued  indefinitely. 

In  view  of  this  description  of  the  nature  of  a  franchise,  how 
can  it  be  possible  that  a  franchise  granted  by  Congress  can  be 
subject  to  taxation  by  a  State  without  the  consent  of  Congress? 
Taxation  is  a  burden,  and  may  be  laid  so  heavily  as  to  destroy 
the  thing  taxed,  or  render  it  valueless.  As  Chief  Justice 
Marshall  said  in  McCulloch  v,  Maryland,  "The  power  to  tax 
involves  the  power  to  destroy."  Recollecting  the  fundamental 
principle  that  the  Constitution,  laws,  and  treaties  of  the  United 
States  are  the  supreme  law  of  the  land,  it  seems  to  us  almost 
absurd  to  contend  that  a  power  given  to  a  person  or  corporation 
by  the  United  States  may  be  subjected  to  taxation  by  a  State. 
The  power  conferred  emanates  from,  and  is  a  portion  of,  the 
power  of  the  government  that  confers  it.  To  tax  it*  is  n6t  only 
derogatory  to  the  dignity,  but  subversive  of  the  powers,  of  the 
government,  and  repugnant  to  its  paramount  sovereignty.  It  is 
unnecessary  to  cite  cases  on  this  subject.  The  principles  laid 
down  by  this  court  in  McCulloch  v,  Maryland,  4  Wheat.  316; 
Osborn  v.  The  Bank  of  the  United  States,  9  Wheat.  738 ;  and 
Brown  v,  Maryland,  12  Wheat.  419,  and  in  numerous  cases  since 
which  have  followed  in  their  lead,  abundantly  sustain  the  views 
we  have  expressed.     It  may  be  added  that  these  views  are  not 
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in  conflict  with  the  decisions  of  this  court  in  Thomson  v.  Pacific 
Railroad,  9  Wall.  579,  and  Railroad  Co.  v,  Peniston,  18  Wall.  5. 
As  explained  in  the  opinion  of  the  court  in  the  latter  case,  the 
tax  there  was  upon  the  property  of  the  company,  and  not  upon 
its  franchises  or  operations.     18  Wall.  35,  37. 

The  taxation  of  a  corporate  franchise  merely  as  such,  unless 
pursuant  to  a  stipulation  in  the  original  charter  of  the  company, 
is  the  exercise  of  an  authority  somewhat  arbitrary  in  its  charac- 
ter. It  has  no  limitation  but  the  discretion  of  the  taxing  power. 
The  value  of  the  franchise  is  not  measured  like  that  of  property, 
but  may  be  ten  thousand  or  ten  hundred  thousand  dollars,  as 
the  Legislature  may  choose.  Or,  without  any  valuation  of  the 
franchise  at  all,  the  tax  may  be  arbitrarily  laid.  It  is  not  an  idle 
objection,  therefore,  made  by  the  company  against  the  tax 
imposed  in  the  present  cases. 

It   only  remains  to  consider  whether  the   Southern   Pacific 
Railroad  Company,  as  well  as  the  Central  Pacific,  was  invested 
with  any  franchises  derived  from  the  government  of       ^^ 
the  United  States.     Of  this  we  think  there  can  be  central  and 
no  question.     The  court  below,  in  its  findings  of  fact  soaUem 
in  the  Southern  Pacific  case  (No.  661),  finds  that  the  p*****"*^* 
defendant  is  a  corporation  existing  under  the  laws  of  J^cWim. 
California,  except  in  so  far  as  its  existence,  rights, 
privileges,  duties,  and  obligations  have  been  affected  by  various 
Acts  of  Congress.     It  then  describes  the  course  of  the  defend- 
ant's road,  which  commences  on  the  waters  of  the  Pacific  Ocean, 
in  the  city  of  San  Francisco,  aind  extends  thence  southerly  to 
Tres  Pinos,  in  the  county  of  San   Benito,  from  which  place 
to  Huron,  a  distance  of  forty  or  fifty  miles,  a  portion  of  the 
road  is  yet  unfinished,  and  the  road  of  the  Central  Pacific  Com- 
pany is  temporarily  used  in  its  stead.     From  Hifron  the  route  of 
the  road  extends  easterly  to  Goshen,  and  thence  southerly  to 
Mojave.     At  Mojave  it  separates  into  two  main  branches,  — one 
extending  in  an  easterly  direction  to  the  Colorado  River,  near  the 
thirty-fifth  parallel  of  north  latitude,  where  it  meets  and  connects 
with  the  Atlantic  and  Pacific  Railroad,  leading  to  Springfield,  in 
the  State  of  Missouri ;  the  other  branch  extends  southerly  to  Los 
Angeles  and  thence  easterly  to  Fort  Yuma,  and  connects  with 
the  Southern  Pacific  Railroad  of  Arizona,  and  by  means  of  other 
roads  forms  a  continuous  line  to  New  Orleans.     The  findings 
then  continue  to  state  as  follows ;  namely,  — 

"That  on  the  twenty-seventh  day  of  July,  1866,  the  govern- 
ment of  the  United  States  undertook  to  construct,  or  cause  to 
be  constructed,  a  line  of  railroad  from  a  point  at  or  near  the  town 
of  Springfield,  in  the  State  of  Missouri,  to  the  headwaters  of 
the  Colorado  Chiquito,  and  thence  along  the  thirty-fifth  parallel 

33  A.  &  £.  R.  Gas. — 50. 
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of  latitude,  as  near  as  might  be  found  suitable  for  a  railroad  route, 
to  the  Colorado  River  at  such  point  as  might  be  selected,  and 
thence  by  the  most  practicable  and  eligible  route  to  the  Pacific 
Ocean  ;  and  to  that  end  Congress  passed  an  Act  entitled  *  An  Act 
granting  lands  to  aid  in  the  construction  of  a  railroad  and  tele- 
graph line  from  the  States  of  Missouri  and  Arkansas  to  the 
Pacific  Ocean,*  which  Act  was  approved  on  said  twenty-seventh 
day  of  July,  1866,  14  Stat.  292,  c.  278.  By  said  Act,  certain 
persons  therein  named  were  made  and  erected  into  a  corporation 
under  the  name  and  style  of  the  *  Atlantic  &  Pacific  Railroad 
Company/ 

**  That  to  facilitate  the  construction  of  said  road,  the  govern- 
ment of  the  United  States,  by  said  Act  of  Congress,  adopted  the 
defendant  [the  Southern  Pacific  Railroad  Company]  as  the  in- 
strument or  agent  of  the  United  States,  and  conferred  upon 
defendant  the  same  powers,  and  clothed  defendant  with  the  same 
privileges  and  immunities,  which  it  conferred  upon  and  clothed 
the  Atlantic  &  Pacific  Railroad  Company  with,  except  that  the 
said  defendant  was  to  construct  only  that  portion  of  said  railroad 
between  the  Colorado  River  and  the  city  and  county  of  San 
Francisco. 

"That  said  Atlantic  &  Pacific  Railroad  Company  organized 
under  said  Act ;  .  .  .  and  said  company  and  defendant,  immedi- 
ately after  the  passage  of  said  Act,  accepted  the  terms  and 
conditions  thereof,  and  have  duly  complied  therewith. 

*'  That  said  Atlantic  &  Pacific  Company  has  fully  completed 
the  whole  of  said  road  from  Springfield  to  the  Colorado  River, 
and  defendant  has  constructed  said  road  as  aforesaid  to  Mojave, 
with  the  exception  hereinbefore  set  out. 

"That  on  the  third  day  of  March,  1871,  the  government  of 
the  United  Stales  undertook  to  construct,  or  cause  to  be  con- 
structed, a  line  of  railroad  from  Marshall,  in  the  State  of  Texas, 
to  San  Diego,  in  the  State*  of  California,  and  from  said  line  of 
road  at  the  Colorado  River  to  construct,  or  cause  to  be  constructed, 
a  line  of  railroad  which  would  connect  the  road  from  Marshall 
to  San  Diego  with  the  line  of  road  provided  for  in  the  Act  of 
Congress  of  July  27,  1866,  hereinbefore  referred  to,  and  by  means 
of  said  connecting  road  to  connect  the  road  from  Marshall  to 
San  Diego  with  the  city  of  San  Francisco  ;  and  to  that  end 
Congress  passed  an  Act  entitled  *  An  Act  to  incorporate  the 
Texas  Pacific  Railroad  Company,  and  to  aid  in  the  construction 
of  its  road,  and  for  other  purposes,'  approved  March  3,  1870;  and 
subsequently,  on  the  second  day  of  May,  1872,  passed  an  Act 
entitled  'An  Act  supplementary  to  an  Act  entitled  An  Act  to 
incorporate  the  Texas  Pacific  Railroad  Company,  and  to  aid  in 
the  construction  of  its  road,  and  for  other  purposes,*  approved 
March  3,  1871.     16  Stat.  573,  c.  122;  17  Stat.  59,  c.  132.    * 
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"  That  immediately  after  the  passage  of  said  Act  of  March, 
1871,  the  Texas  Pacific  Railroad  Company  was  organized  in 
pursuance  thereof,  and  it  and  defendant  accepted  all  the  terms 
and  conditions  of  each  of  said  Acts  of  1871  and  1872,  and  have 
fully  and  in  every  respect  complied  therewith  and  under  them, 
and,  in  compliance  with  the  spirit  and  intent  of  said  Acts,  have 
completed  the  roads  mentioned  in  the  third  finding  "  [to  wit,  the 
line  of  the  defendant's  railroads  hereinbefore  described]. 

An  examination  of  the  Acts  referred  to  in  these  findings 
shows  that  Congress  authorized  the  Southern  Pacific  Railroad 
Company  to  connect  with  the  Atlantic  &  Pacific  Railroad  at 
such  point  near  the  boundary  line  of  the  State  of  California  as 
it  should  deem  most  suitable  for  a  railroad  line  to  San  Francisco ; 
and,  to  aid  in  the  construction  of  such  a  railroad  line.  Congress 
declared  that  the  company  should  have  similar  grants  of  land, 
and  should  be  required  to  construct  its  road  on  the  like  regula- 
tions, as  to  time  and  manner,  with  the  Atlantic  &  Pacific. 
Like  powers  were  also  given  to  the  Southern  Pacific  Railroad 
Company  to  construct  a  line  of  railroad  from  Tehachapa  Pass, 
by  way  of  Los  Angeles,  to  the  Texas  Pacific  road  at  the  Colorado 
River  (Fort  Yuma).  The  Southern  Pacific  Company  was  not 
authorized  by  its  original  charter  to  extend  its  railroad  to  the 
Colorado  River,  as  we  already  know  by  other  cases  brought 
before  us,  and  as  appears  by  the  Act  of  the  State  Legislature, 
passed  April  4,  1870,  which  assumed  to  authorize  the  company 
to  change  the  line  of  its  railroad  so  as  to  reach  the  eastern  boun- 
dary-line of  the  State  ;  thus  duplicating  the  power  given  to  it  by 
the  Act  of  Congress.  (See  the  State  Act  quoted  in  118  U.  S. 
p.  399).  This  State  legislation  was  probably  procured  to  remove 
all  doubts  with  regard  to  the  company's  power  tg  (Construct  such 
roads.  It  is  apparent,  however,  that  the  franchise  to  do  so  was 
fully  conferred  by  Congress,  and  that  franchise  was  accepted, 
and  the  roads  have  been  constructed  in  conformity  thereto. 

It  conclusively  apipears,  therefore,  that  the  Southern  Pacific 
Railroad  Company  did  receive  from  the  United  States  govern- 
ment, and  still  enjoys,  important  franchises  connected  with  its 
railroads. 

It  follows  that  in  each  one  of  the  cases  now  before  us  the 
assessment  made  by  the  State  board  of  equalization  comprised 
the  value  of  franchises  or  property  which  the  board 
was  prohibited  by  the  Constitution  of  the  State  or  condMioni, 
of  the  United  States  from  including  therein  ;   and 
that  these  values  are  so  blended  with  the  other  items  of  which 
the  assessment  is  composed,  that  they  cannot  be  separated  there- 
from.     The  assessments  are,  therefore,  void.      This  renders  it 
^unnecessary  to  express  any  opinion  on  the  application  of  the 
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Fourteenth  Amendment,  as  the  result  would  not  be  different^ 
whatever  view  we  might  take  on  that  subject. 
The  judgments  in  all  the  cases  are  affirmed 

Taxation  of  Franchises  of  National  Corporations.  —  See  note  to  Allen  v. 
Texas  &  Pacific  R.  Co^  24  Am.  &  Eng.  R.  R.  Cas.  21. 


State  Board  of  Assessors 

V. 

Paterson  &  Ramapo  R.  Co. 

{New  yersey  Court  of  Errors  and  Appeals^  May  23,  1888.) 

Taxation. —  Exemption.  —  Application  of  New  Jersey  Act  of  1873. —  Sect. 

10,  Act  of  New  Jersey,  April  2,  1873  (P- L'  1873,  p.  112),  providing  that 
*^  whereas  certain  railroad  corporations  then  owning  and  occupying  railroads 
in  the  State,  claim  exemption  from  all  taxation  beyond  that  which  was  pro< 
vided  itt  by  their  charters  or  by  special  laws,"  therefore  any  such  corporation 
might  surrender  all  claims  to  exemption  from  taxation,  and  accept  the  provis- 
ions of  that  Act  in  lieu  thereof,  does  not  apply  to  a  railroad  having  a  repealable 
charter. 

Same. — Revocability  of  Charter  Provisions  exempting  from  Taxation. — 
The  provisions  in  the  charter  of  a  railroad  company  by  which  the  Legislature 
limits  its  taxation,  is  not  binding  upon  the  State  as  an  irrevocable  contract, 
when  both  the  Act,  the  incorporation,  and  its  supplements  expressly  provide 
that  its  pr6 visions  shall  be  subject  to  the  will  of  the  Legislature  to  repeal, 
modify,  or  amend. 

Error  to  Supreme  Court. 

John  P.  Stocktofty  Attorney-General,  and  Barker  Gummere,  for 
plaintiff  in  error. 
John  Hopper  diTiA  Joseph  D,  Bedle  for  defendant  in  error. 

McGiLL,  Ch.  —  The  tax  assessment  in  question  was  made 
against  the  franchises  and  property  of  the  Paterson  &  Ramapo 
^^  Railroad  Company,  under  the  provisions  of  the  "  Act 
for  the  taxation  of  railroad  and  canal  property,"  ai>- 
proved  April  10,  1884,  P.  L.  1884,  p.  142.  The  judgment  of 
the  Supreme  Court  set  the  assessment  aside,  and  declared  it  to 
be  void,  in  consequence  of  the  opinion  of  that  court  in  the  case 
of  Railroad  Co.  v.  Board,  etc.,  48  N.  J.  Law,  i,  upon  the  constitu- 
tionality of  the  Act  under  which  the  assessment  was  laid.  Sub- 
sequently, by  the  judgment  of  this  court  in  that  case  upon  error^ 
the  constitutionality  and  validity  of  the  tax  was   maintained. 
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48  N.  J.  Law,  146.  The  defendant  in  error  now  claims  that  it  has 
an  irrepealable  contract  with  the  State,  which  limits  the  power 
to  tax  it,  by  the  provisions  of  the  "Act  to  establish  just  rules  for 
the  taxation  of  railroad  corporations,  and  to  induce  their  accept- 
ance and  uniform  adoption,*'  approved  April  2,  1873.  The  Pat- 
erson  &  Ramapo  Railroad  Company  was  incorporated  by  an  Act 
of  the  Legislature  of  this  State  passed  March  10, 184 1  (P.  L.  1841, 
p.  96),  and  by  the  twenty-second  section  of  that  Act  was  subjected 
to  a  tax  of  five  cents  for  every  passenger,  and  eight  cents  for 
■every  ton  of  freight,  transported  "  on  "  its  road.  The  Act  pro- 
vided that  no  other  State  tax  should  be  levied  or  assessed  on  said 
company,  and  also  that  it  should  be  lawful  for  the  Legislature,  at 
any  time  thereafter,  to  alter,  amend,  or  modify  the  Act  whenever, 
in  its  opinion,  the  public  good  might  require  it  A  supplement 
to  this  charter  was  passed  on  Feb.  28,  1844  (P.  L.  1844,  p. 
136),  which  provided  that  the  payments  to  the  State  for  passen- 
gers and  freight  transported  should  be  construed  to  be  for  pas- 
sengers and  freight  transported  "  over  *'  the  road,  "  and  that  the 
exemption  from  taxation  should  be  construed  to  extend  only  to 
taxes  for  the  use  of  the  State,  any  thing  in  said  Act  to  the  con- 
trary notwithstanding."  Another  supplement  to  the  charter  was 
approved  April  i,  1845,  which  provided  for  a  tax  of  one-half  of 
I  per  cent  upon  the  capital  stock  expended  until  the  net  earnings 
of  the  road  should  amount  annually  to  6  per  centum  on  the  cost 
thereof,  and  from  that  time  a  tax  of  i  per  centum,  and  that  such 
tax  should  be  received  and  taken  in  full  discharge  and  satisfac- 
tion "  of  the  transit  duties  of  five  cents  a  passenger,  and  eight 
cents  a  ton,  provided  for  in  the  twenty-second  section  of  their 
Act  of  incorporation,"  and  that  the  Legislature  might,  at  any  time 
thereafter,  alter,  modify,  or  repeal  that  supplement.  By  an  Act 
of  the  Legislature  approved  April  2,  1873  (P-  L.  1873,  p.  112), 
which  was  entitled  "An  Act  to  establish  just  rules  for  the  taxa- 
tion of  railroad  corporations,  and  to  induce  their  acceptance  and 
uniform  adoption,"  a  State  tax  was  imposed  upon  all  railroad  cor- 
porations after  the  rate  of  taxation  which  was  theretofore 
imposed  by  law  upon  them,  respectively,  or,  in  defaiflt  of  such 
imposition,  one-half  of  i  per  centum  upon  the  cost  of  their 
respective  roads,  equipments,  and  appendages,  and  also  an  annual 
county  and  municipal  tax  of  i  per  centum  upon  their  realty  out- 
side of  the  main  stem  of  the  road.  The  tenth  section  of  that  Act 
provided  that,  whereas  certain  railroad  corporations  then  owning 
and  occupying  railroads  in  the  State  claimed  exemption  from  all 
taxation  beyond  that  which  was  provided  for  by  their  charters  or 
by  special  laws,  which  claims,  even  if  legal,  subjected  the  corpo- 
rations to  the  ill-will  of  the  public,  and  made  it  to  their  interest  to 
forego  the  same,  and  agree  to  the  scheme  of  taxation  established 
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by  that  Act,  that,  therefore,  any  such  corporation  might  within 
six  months  from  the  approval  of  that  Act,  make  a  declaration  in 
writing,  under  its  common  seal,  signed  by  its  president,  surren- 
dering all  claim  of  exemption  from  taxation,  and  accepting  the 
provisions  of  that  Act,  in  lieu  thereof,  and  file  such  declaration  in 
the  office  of  the  Secretary  of  State.  On  the  twenty-seventh  day  of 
September,  1873,  in  the  form  provided  by  the  Act  last  mentioned, 
the  Paterson  &  Ramapo  Railroad  Company  declared  that  it  made 
claim  to  exemption  from  taxation  in  excess  of  that  which  was 
provided  for  in  its  charter,  and  the  supplements  thereto,  and  that 
it  surrendered  such  claim,  and  accepted  the  provisions  of  the  said 
Act  of  1873,  and  filed  that  declaration  in  the  office  of  the  Secre* 
tary  of  State.     It  is  claimed  for  the  defendant  in  error,  not  only 

that,  before  the  Act  of  1873  it  had  an  irrepealable 
^"**"*J*"  •'  contract  with  the  State  upon  the  subject  of  its  taxa- 
•rror.  '  ^^^^*  ^^^  ^^^^  by  its  action,  under  that  Act,  it  ob- 
tained such  a  contract.  It  has  been  held  by  this 
court,  in  Railroad  Co.  v.  Commissioners,  38  N*.  J.  Law,  472,  that 
the  tenth  section  of  the  Act  referred  to,  under  which  the  defend- 
ant's intended  surrender  was  made,  does  not  extend  to  corpora- 
tions that  have  repealable  charters  on  the  subject  of  their  taxa- 
tion. This  position,  as  will  be  seen  by  an  examination  of  the 
case  cited,  is  manifestly  founded  in  sound  reasoning,  and  is 
the  only  conclusion  which  can  be  reached  that  will  give  effect 
to  the  first  nine  sections  of  that  law.  It  is  not  affected  by  the 
reversal  of  the  judgment  of  this  court  in  that  case  in  the  Supreme 
Court  of  the  United  States.     95  U.  S.  104. 

We  are,  then,  brought  to  the  question  whether  the  Paterson  & 
Ramapo  Railroad  Company  had  an  irrevocable  contract  with  the 

State,  upon  the  subject  of  taxation,  prior  to»the  Act 
p^tenoB^M-  ^^  '^73-  T^^  presumption  is  against  such  contract, 
pftnywithsute  Mr.  Justicb  Swaync,  in  Tucker  v.  Ferguson,  22  Wall. 
oHBabjeftof  527,  says  I  "The  taxing  power  is  vital  to  the  func- 
trnxation.  ^j^^^  ^^  government.     It  helps  to  sustain  the  social 

compact,  and  to  give  it  efficacy.  It  is  intended  to  promote  the 
general  welfare.  It  reaches  the  interests  of  every  member  of 
the  community.  ...  It  may  be  restrained  by  contract,  in  special 
cases,  for  the  public  good  where  such  contracts  are  not  forbidden. 
But  the  case  must  be  shown  to  exist.  There  is  no  presumption 
in  its  favor.  Every  reasonable  doubt  should  be  resolved  against 
it.  Where  it  exists,  it  is  rigidly  scrutinized,  and  never  permitted 
to  extend,  either  in  scope  or  duration,  beyond  what  the  terms  of 
the  concession  clearly  require.  It  is  in  derogation  of  public  right, 
and  narrows  a  trust  created  for  the  good  of  all."  This  is  the 
settled  doctrine  of  the  United  States  Supreme  Court.  Railroad 
Co.  V.  Board,  93  U.  S.  598 ;  Railroad  Co.  v.  Commissioners,  1 1 2 
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U.  S.  609;  Railroad  Co.  v.  Wright,  116  U.  S.  231  ;  Railroad  Co. 
V.  Dennis,  116  U.  S.  665 ;  Railroad  Co.  v,  Guffey,  120  U.  S.  569. 
It  is,  however,  determined  beyond  all  controversy  that  a  State, 
unless  its  constitution  restricts  it,  may  bind  itself  by  contract  in 
treating  with  a  corporation  upon  the  subject  of  taxation.  It  may 
create  such  a  contract  by  positive  statutory  enactment  sa  irre- 
sistibly clear  that  its  intention  to  irrevocably  bind  itself  cannot 
be  mistaken,  or  it  may  couple  its  bounty  with  conditions  which 
may  require  the  corporation  to  render  a  consideration  for  a  par- 
tial or  entire  exemption  from  taxation.  Such  consideration  may 
arise  from  a  service,  a  duty,  an  expenditure,  or  other  remunera- 
tive condition  imposed  upon  the  corporation,  either  directly  or 
as  a  consequence  of  the  exercise  of  privileges  and  franchises  con- 
ferred by  the  same  legislation.  College  v.  Woodward,  4  Wheat. 
518;  Hospital  r.  Philadelphia  Co.,  24  How.  300;  Tucker  v.  Fer- 
guson, 22  Wall.  527 ;  University  v.  People,  99  U.  S.  309. 
Where,  however,  the  legislation  limiting  taxation  is  of  such  a 
character  that  there  is  no  positive  declaration  of  a  permanent  and 
irrevocable  exemption  or  commutation,  and  nothing  is  exacted 
from  the  corporation  which  must  operate  as  a  consideration 
therefor,  it  is  a  gratuity,  not  a  contract.  Hospital  v.  Philadelphia 
Co.,  Tucker  v.  Ferguson,  Railroad  Co.  v.  Board,  supra.  An 
illustration  of  legislation  of  this  kind  is  furnished  in  the  first  of 
these  cases.  In  1833  an  Act  was  passed  by  the  Pennsylvania 
Legislature  which  recited  the  charitable  character  of  the  Christ 
Church  Hospital  of  Philadelphia,  the  dilapidation  of  its  buildings, 
and  the  increasing  burden  of  its  taxes  upon  its  slender  means, 
and  enacted  "that  the  real  property  including  ground-rents,  now 
belonging  and  payable  to  Christ  Church  Hospital  in  the  city  of 
Philadelphia,  so  long  as  the  same  shall  continue  to  belong  to 
said  hospital,  shall  be  and  remain  free  from  taxes."  This  exemp- 
tion was  held  to  be  a  spontaneous  concession  of  the  Legislature, 
which  required  no  consideration  from  the  corporation  in  return 
for  it,  and  was  revocable  at  the  pleasure  of  the  sovereign.  Legis- 
lation may  be  of  such  a  character  that  it  would  be,  in  effect, 
a  contract  but  for  express  provisions  in  it  which  subject  it  to  the 
will  of  the  Legislature.  Such  legislation  binds  only  until  it  is 
repealed  by  subsequent  enactment.  That  which  is  under  consid- 
eration belongs  to  this  class.  In  the  charter  of  1841,  the  right 
to  alter,  amend,  or  modify  that  statute,  whenever  the  public  good 
should,  in  the  opinion  of  the  Legislature,  require  it,  and,  in  the 
supplement  of  1845,  the  right  to  alter,  modify,  or  repeal  that 
statute,  was  expressly  reserved,  and  no  special  conditions  were 
attached  to  the  clauses  which  limit  taxation  that  now  restrain  the 
Legislature  in  the  exercise  of  that  right.  It  is  clear  that  neither 
the  charter  in  question  nor  its  supplements  involve  the  State 


472        BOARD   OF  ASSESSORS   V.  PATERSON   &   RAMAPO    R.  CO. 

in  contract  upon  the  subject  of  the  defendant's  taxation.  The 
defendant  had  no  substantial  claim  to  surrender,  and  was  not 
among  the  corporations  contemplated  by  the  tenth  section  of  the 
Act  of  1873,  above  referred  to.  It  was  taxable  under  the  other 
sections  of  that  Act,  and  is  now  subject  to  taxation  under  the 
Act  of  1884,     Railroad  Co.  v.  Commissioners,  supra. 

It  is  insisted,  for  the  defendant,  that  the  value  of  property- 
belonging  to  another  corporation  has  been  included  in  the  assess- 
ment objected  to,  and  that  tjie  amount  so  included  should  be 
ascertained  and  eliminated.  This  question  was  not  considered 
by  the  Supreme  Court.  It  should  be  dealt  with  in  that  court. 
The  judgment  of  the  court  below  should  be  reversed,  and  the 
record  should  be  remitted  to  the  Supreme  Court,  that  it  may 
render  its  judgment  anew.     Unanimously  reversed. 

Exemption  of  Land  bought  for  Railroad  Purposes.  —  In  St.  Paul  M.  &M. 
R.  Co.  V,  City  of  St.  Paul  (Minn.),  38  N.  W.  Rep.  925,  the  question  before  the 
court  was  whether  certain  land  was  exempt  from  taxes  and  assessments  under 
sect.  18  of  the  company's  charter.  The  construction  of  this  section,  and  a 
similar  one  in  another  charter,  was  recently  before  the  same  court  in 
County  of  Ramsey  v.  Railway  Co.,  33  Minn.  537 ;  County  of  Todd  v.  Rail- 
way Co.,  31  Am.  &  Eng.  R.  R.  Cas.  482.  The  court  held  m  these  cases  that 
the  exemption  from  taxation  extends  only  to  such  property  as  may  be  fairly 
said  to  be  held  and  presently  used  for  railroad  purposes ;  and  the  property 
not  so  used,  although  held  with  the  purpose  at  some  future  time  of  devot- 
ing it  to  such  use,  is  not  within  the  exemption.  It  was  said,  however,  that 
this  does  not  mean  that  the  exemption  will  not  under  any  circumstances 
apply  to  property  not  for  the  time  in  actual  use,  as  the  word  is  ordinarily- 
applied  ;  that,  as  some  time  must  necessarily  elapse  between  the  date  of  the 
acquisition  of  property  and  the  date  at  which  it  can  be  prepared  for  and 
put  to  actual  use  for  railroad  purposes,  hence  lands  purchased  in  good 
faith  for  the  purposes  of  so  using  them  as  soon  as  present  plans  are  fully 
executed,  and  the  process  of  appropriating  them  to  such  uses  proceeds 
without  unreasonable  delay,  would  be  within  the  fair  construction  of  the 
exemption,  although  not  yet  put  to  actual  use.  **  But,"  say  the  court, 
'^the  exemption  would  not  apply  to  lands  not  being  thus  appropriated  to 
use,  but.  merely  held  for  possible,  or  even  probable,  future  use."  As  was 
said  in  County  of  Ramsey  v.  Railway  Co.,  supra:  "These  charters  do 
not  exempt  the  property  from  taxes,  but  provide  a  substituted  method  of 
taxation,  based  upon  the  assumption  that  the  property  of  the  companies  will  be 
used  for  railroad  purposes,  and  thereby  an  income  be  derived,  the  percentage 
of  which  received  by  the  State  will  be  equivalent  in  its  results  to  taxation  of 
the  property.  In  so  far  as  the  property  is  not  so  used  this  end  is  not  accom- 
plished, because  it  yields  no  income  to  the  corporation,  and  hence  no  revenue 
to  the  State."  Hence,  while  it  may  be,  and  doubtless  is,  wise  railroad  man- 
agement to  buy  and  hold  large  tracts  of  land  with  reference  to  the  probable  or 
possible  future  needs  of  the  road,  yet  such  lands  are  not  within  the  exemption 
until  appropriated  to  present  railroad  uses,  as  that  term  has  been  already 
defined. 

*Mt  remains  to  apply  this  rule  to  the  facts  of  the  present  case.  It  is  appar- 
ent from  what  has  been  said  that  no  precise  rule  can  be  laid  down  that  will 
determine  with  absolute  certainty  in  every  case  whether  the  property  is  within 
the  exemption.    This  will  often  be,  under  the  evidence,  rather  a  question  of 
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fact  than  of  law.  This  is  so  to  a  certain  extent  in  the  present  case.  The 
court  below  did  not,  and  was  not  required  to,  make  any  findings  of  fact,  but 
merely  overruled  the  objections  to  the  assessments,  and  ordered  judgment 
against  the  property.  In  reviewing  this  order  the  question  for  us  to  deter- 
mine, is  whether  the  evidence  would  sustain  the  finding  of  such  facts  as  would 
justify  the  conclusion  that  this  property  was  not  exempt.  If  it  would,  we 
cannot  say  that  there  was  error.  While  there  was  no  conflict  of  evidence,  the 
president  of  the  railway  company  being  the  only  witness  examined,  )ret,  tak- 
in|^  the  whole  of  his  testimony  together,  we  think  the  conclusion  might  be 
fairly  drawn  from  it  that  this  property  had  been  acquired,  and  was  being 
held,  merely  for  the  possible,  or  perhaps  probable,  future  use  of  the  corpora- 
tion, in  view  of  its  probable  need  of  greltter  terminal  facilities  at  some  future 
time,  but  that  it  has  never  been  appropriated,  or  put  in  process  of  appropria- 
tion, to  any  railroad  use.  If  so,  then,  within  the  doctrine  of  the  cases  referred 
to,  the  land  was  not  within  the  exemption." 

Taxation  of  Logs  cut  for  Sale  upon  Lands  exempt  from  Taxation.  —  In  State 
V,  Northern  Pac.  R.  Co.  (Minn.),  38  N.  W.  Rep.  635,  the  question  for  consid- 
eration was  the  taxabili^  of  a  quantity  of  pine  logs  cut  upon  lands  belonging 
to  the  Northern  Pacific  R.  Co.,  which  lands  were  confessedly  exempt  from 
taxation  by  virtue  of  sect,  i,  c.  8.  Sp.  Laws,  1865,  and  sect,  i,  c.  45,  Sp. 
Laws,  1870,  and  were  acouired  by  the  Act  of  Congress,  of  July  2,  i8i54,  m 
which  every  odd  numbered  section  of  land,  not  mineral,  and  lying  within  ten 
miles  of  its  proposed  line  of  railway,  was  by  the  general  government,  granted 
the  appellant  to  aid  in  the  construction  and  operation  of  its  road.  In  the  winter 
of  1886,  appellant  entered  upon  a  portion  of  its  lands,  so  granted,  cut  down 
trees  thereon  standing,  converted  them  into  logs  for  the  purpose  of  sale, 
and  actually  did  sell  the  same  after  May  i,  following.  After  the  severance,  and 
before  the  sale,  the  proper  officials  levied  the  tax,  which  the  company  refused 
to  pay,  upon  the  sole  ground  that  the  logs  were  exempt  from  taxation.  The 
court  said  :  "  By  means  of  the  Acts  of  the  Legislatures  of  1865  and  1870,  above 
cited,  the  appellant,  in  lieu  of  other  taxation  upon  its  *  lands,  franchises,  prop- 
erty, stock,  and  capital,'  is  permitted  to  pay  into  the  State  treasury  a  per  cen- 
tum of  its  gross  earnings.  And  while  the  language  used  in  the  Acts  mentioned 
is  broad  and  comprehensive,  it  is  well  settled  in  this  State  that  it  embraces 
but  two  classes  of  real  property, —  the  first,  the  lands  granted  defendant  by 
the  general  government ;  the  second,  such  real  property  as  may  be  used  in  the 
operation  of  its  railway.  County  of  Ramsey  v.  Railway  Co.,  33  Minn.  537; 
County  of  T6dd  ?/.  Railroad  Co.,  31  Am.  &  feng.  R.  R.  Cas.  482.  It  may  also 
be  safely  asserted,  that  only  such  personality  is  exempt  as  is  held  and  used  in 
the  proper  purposes  of  the  corporation,  in  the  carrying  on  of  the  business  for 
which  it  was  given  life,  and  for  repairs  and  further  construction.  These  prop- 
ositions are  not  seriously  controverted  by  the  appellant,  and  are  decisive  of 
its  case,  because,  when  severed  from  the  soil,  these  logs  were  no  longer  a  part 
of  the  exempt  land  grant,  became  personal  property  at  once,  and  as  such 
{having  been  cut  for  sale,  and  not  tor  use  upon  the  railway)  subject  to  the 
revenue  laws  of  the  State,  precisely  as  property  of  the  same  character  owned  by 
a  private  individual  or  some  other  corporation.  Its  line  of  argument  is,  that 
when  exempting  the  lands  the  Legislature  had  in  view  the  fact  that  they  were 
chiefly  valuable  for  the  growing  tigiber  thereon,  and  that  those  who  hela  them 
designed  the  most  advantageous  disposition  possible  ;  that,  as  it  was  entitled 
to  realize  in  any  manner,  it  could  sell  the  land  outright,  or  could  sell  the  tim- 
ber, retaining  the  land,  or  could  itself  cut  off  and  market  the  pine.  Un- 
questionably the  appellant  could  have  pursued  any  method  of  disposal  which 
would  not  change  the  character  of  that  which  was  real  estate,  and  as  such 
exempt  from  taxation.  But  we  doubt  if  there  is  any  force  in  appellant's  sug- 
gestion (the  base  of  his  argument)  that  the  Legislature  had  in  mind  or  expected 
that  a  corporation  formed  to  construct  a  railway  across  a  continent  would  ever 


474        BOARD   OF  ASSESSORS   V.  PATERSON   &    RAMAPO    R.  CO. 

engage  in  an  enterprise  so  foreign  to  its  purpose  as  is  lumbering,  by  putting 
its  own  men  and  teams  into  the  woods,  or  by  contracting  with  those  who  make 
it  a  business  to  cut  for  others.  The  rule  is  well  settled,  that  'statutes  impos- 
ing restrictions  upon  the  taxing  power  of  the  State,  except  so  far  as  the^-  tend 
to  secure  uniformity  and  equality  of  assessment,  are  to  be  construed  strictly;  * 
and  if  we  depart  from  the  proposition,  that,  wherever  the  form  of  exempt  prop- 
erty changes  (as  it  has  in  this  case  from  real  to  personal)  from  that  clearly 
within  the  exemption,  it  ceases  to  be  favored,  there  is  no  safe  place  to  halt,  and 
no  defined  limit  in  the  degree  of  departure.  This  is  apparent  from  the  facts 
here.  The  appellant  has  by  its  skilful  labor,  by  cutting  and  marketing  its 
timber,  greatly  decreased  the  value  of  its  land,  and  doubled  or  trebled  the 
value  of  the  pine  which  grew  thereof.  If  it  can  double  or  treble  this  value 
by  adding  labor  to  it,  and  still  claim  the  benefit  of  the  exempting  statute,  it 
can  as  szSely  increase  the  value  a  hundred-fold.  If  it  can  make  its  standing 
timber  into  saw-logs  without  incurring  the  burden  of  taxation,  and  upon  a  plea 
that  such  a  disposition  is  justified,  and  was  contemplated  because  advanta- 
geous, it  can  with  equal  propriety  convert  the  logs  into  boards,  and  thence 
uirough  all  the  grades  of  manufacturing  to  the  furnished  article  of  merchan- 
dise. The  argument  advanced  that  cutting  into  logs  promotes  the  interests  of 
the  appellant  by  enabling  it  to  realize  more  for  its  lands,  and  tl^erefore  must 
have  been  meditated  by  the  Legislature,  is  as  pertinent  when  the  logs  are  cut 
into  boards,  and  when  the  boards  are  made  into  boxes,  as  at  any  prior  point  in 
the  attempt  to  convert  the  natural  product  of  the  soil  into  cash.  And  the 
argument  is  just  as  appropriate  should  the  appellant  discover  minerals  upon 
its  lands,  ana  mine  and  market  the  same.  The  only  safe  and  consistent  rule 
to  adopt  is  that  fixed  by  the  court  below." 

Exemption  of  Elevator  situated  Some  Distance  from  Road.  —  In  State  7/. 
Nashville,  C.  &  St.  L.  R.  Co.  (Tenn.),  6  S.  W.  Rep.  880,  it  was  held  that  under 
the  charter  of  a  railroad -exempting  from  taxation  the  road,  its  franchises,  ware- 
houses, etc.,  an  elevator  situated  some  distance  from  the  road,  necessary  for 
and  used  as  a  warehouse,  and  so  much  land  as  is  occupied  by  it,  and  so  much 
land  as  is  necessary  for  spurs  and  side-tracks  connecting  the  elevator  with  the 
railroad,  are  exempt,  the  elevator  being  located  at  such  distance  on  account  of 
natural  disadvantages. 

The  court  said :  "  The  railroad  compan}',  under  its  charter,  is  exempt  from 
taxation,  for  a  period  of  twenty-five  years  (now  nearly  expired^  as  to  its 
road,  with  all  its  fixtures  and  appurtenances^  including  the  workshops,  ware- 
houses, and  vehicles  of  transportation.  It  is  manifest  that  the  elevator  is 
merely  a  depot  or  warehouse,  and  the  tracks  leading  thereto,  and  in  connec- 
tion therewith,  are  only  side-tracks  or  spurs,  and  as  such  are  exempt  under  the 
express  terms  of  the  charter  as  above  quoted.  If  these  extensions  be  not 
necessary  or  proper  to  the  exercise  and  enjoyment  of  its  franchise  under  its 
charter,  then  the  State  could,  by  appropriate  proceedings,  question  its  rio^ht  to 
extend  its  track  ;  but  if  the  addition  and  erection  be  legally  made,  unoer  its 
charter,  they  are,  under  the  same  instrument,  exempt  from  taxation  for  the 
years  for  which  this  suit  is  brought. 

"All  the  rights,  privileges,  and  immunities  appertaining  to  the  franchise  of 
the  Nashville  &  North-western  Railroad  were  sold  and  decreed  to  the  defend- 
ant company  under  foreclosure  proceedir^s  inaugurated  by  the  State,  and 
under  the  special  terms  of  the  State's  decree,  as  was  held  by  this  court  in  the 
case  of  State  v.  Railroad,  12  Lea,  583,  passes  to  the  purchaser  the  exemption 
from  taxation.  This  exemption  embraces  manifestly  property  in  the  shape  of 
tracks  and  depot  or  warehouse  buildings,  laid  and  erected  after  the  purchase, 
and  rolling-stock  necessary  for  its  operation  acquired  afterwards  as  well  as 
before,  so  long  as  such  tracks,  depot,  warehouses,  etc.,  were  rightfully  acquired 
as  appertaining  to  the  due  operation  of  the  road  under  its  charter.  The  question 
now  and  here  is  not  one  of  a  right  to  the  exemption  stipulated  for  in  the  charter, 
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but  whether  the  property  in  question  is  a  warehouse,  and  the  side-track  or 
spur  are  appurtenances,  under  the  charter,  and  as  such  entitled  to  the  benefits 
of  the  exemption,  where  they  are  removed,  as  shown,  from  the  right  of 
way  of  the  company.  If  the  elevator,  under  the  proof  in  this  case,  be  a  depot 
or  a  warehouse,  ana  the  side-tracks  connected  therewith  be  appurtenances,  it 
must  follow  that  they  are  exempt  under  the  adjudication  referred  to.  It  has 
been  elsewhere  held,  *  A  general  exemption  01  railroad  property  is  co-exten- 
sive with  the  light  of  the  railroad  company  to* take  property  for  its  use  by  con- 
demnation, and  the  limit  of  such  ri^ht  is  the  limit  of  the  exemption!'  State 
V,  Hancock,  33  N.  J.  Law,  315  ;  Railway  v.  Milwaukee.  34  Wis.  271.  It  will 
not  be  deemed  that  the  company  here  could  have  condemned  the  ground 
necessary  for  its  spur  tracks  and  the  building  in  question.  Let  decree*  be 
entered  as  herein  directed." 

Exemption  of  Lands  until  "sold  or  conveyed."  — Where  a  railroad  com- 
pany to  which  lands  are  granted  by  the  State  to  aid  in  the  construction  of  its 
roaa,  such  lands  to  be  exempt  from  taxation  until  '*  sold  and  conveyed,"  has 
sold  the  lands  and  received  the  consideration,  so  that  it  retains  no  lien  upon 
nor  actual  interest  in  them,  though  it  retains  the  naked  le^I  title  only  as  trus- 
tee for  the  purchaser,  it  has  "  sold  and  conveyed  "  them  within  the  meaning  of 
the  exempting  clause.  In  such  case,  the  effect  in  this  particular  of  the  con- 
tract, and  the  status  of  the  lands  as  to  taxability,  are  not  affected  by  the  fact 
that  a  controversy  between  the  parties  to  the  contract  as  to  the  quantity  and 
specific  tracts  sold  by  it  arose,  and  had  to  be  settled  by  the  judgment  of  a 
court.     State  v.  Webber  (Minn.),  37  N.  W.  Rep.  949. 

Exemption  of  Company  purchasing  Road  whose  Charter  originally 
provided  for  Exemption.  —  An  Act  of  the  General  Assembly  of  Virginia 
(Acts  1845-46,  p.  90)  provided,  inter  alia,  that  the  purchasers  of  the  Ports- 
mouth &  Roanoke  Railroad  Company,  of  which  the  appellant  company  is  the 
successor,  should  become  "  ipso  facto,  by  the  purchase  ...  a  body  politic 
and  corporate  by  the  name  and  style  of  the  Seaboard  &  Roanoke  Railroad 
Company,  and  .  .  .  hold,  use,  enjoy,  and  empfoy  the  road,  and  all  the  other 
property  and  effects  of  every  nature  and  kind,  as  aforesaid,  of  the  present  com- 
pany, with  all  the  rights,  franchises,  privileges,  and  immunities  granted  to  and 
conferred  upon  it  at  any  time  heretofore  by  this  State,  ...  in  as  ample  a 
manner  as  the  Legislature  of  this  State  can  confer  them,  subject,  in  all 
respects  and  in  all  things,  to  all  the  duties,  regulations,  ana  penalties 
required,  described,  and  enjoined  by  any  law  or  laws  now  in  force  respect- 
ing the  present  company. '  Held,  that  the  appellant  company  could  not 
claim  exemption  from  taxation  under  this  Act  upon  the  ground  that  the 
charter  of  the  Portsmouth  &  Roanoke  Railroad  Company  originally  pro- 
vided for  such  exemption,  when  it  further  appeared  that  said  company  had 
voluntarily  waived  its  right,  previous  to  the  date  of  said  transfer,  to  claim 
such  exemption,  by  permitting  itself  to  be  brought  within  the  provisions 
of  the  general  railroad  law  (Acts  1836-37,  p.  loi)  in  consideration  of  cer- 
tain benefits  conferred  by  the  Legislature  and  accepted  by  the  company  in 
lieu  of  said  original  charter  privilege.  Seaboard  &  R.  R.  (Jo.  v.  Norfolk  Co. 
(Va.),  2  S.  East.  Rep.  278. 

Exemption  by  Payment  of  Certain  Sum  in  Lieu  of  Taxes.  —  To  what  Such 
Exemption  applies.  —  By  the  first  section  of  an  Act  of  the  General  Assembly 
of  the  State  of  Delaware,  passed  April  11,  1873,  it  was  enacted,  "That  the 
treasurer  of  the  State  be  and  he  is  hereby  authorized  and  directed  to  accept 
and  receive  from  the  Philadelphia,  Wilmington  &  Baltimore  Railroad  Com- 
pany, in  the  year  of  our  Lord  1873,  and  >"  ^^ch  and  every  year  thereafter, 
until  otherwise  directed  by  the  Legislature,  the  annual  sum  of  $27,000,  to  be 
paid  in  equal  quarterly  payments  on  the  first  day  of  July,  October,  January^ 
and  April  of  each  year ;  the  first  payment  to  be  made  on  the  first  day  of  July 
next,  in  lieu  of  all  taxes  which  may  nereafter  become  due  from  said  company 
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in  each  year  as  aforesaid  under  any  and  all  laws  of  this  State,  except  such 
taxes  as  may  become  due  under  the  provisions  of  an  Act  entitled  *  An  Act  to 
raise  Revenue  for  this  State,' passed  Aug.  ii,  1864.''  And  by  the  second 
section,  thus  :  **  Upon  the  payment  by  the  said  Philadelphia,  Wilmington,  & 
Baltimore  Railroad  Company  to  the  treasurer  of  the  State  of  the  said  sum  of 
$27,000  in  equal  quarterly  payments  as  aforesaid  in  any  vear,  it  shall  be  the 
dutv  of  the  said  State  treasurer,  and  he  is  herebv  authonzed,  to  execute  and 
deliver  to  said  company  a  proper  acquittance  and  discharge  irom  the  payment 
•of  all  taxes  due  or  to  become  due  in  the  year  for  which  such  payment  shall 
have  been  made,  except  the  taxes  due  or  to  become  due  under  the  provisions 
of  the  aforesaid  Act,"  etc.  Held,  (a)  That  upon  the  payment  of  the  amount 
therein  specified,  the  company  was  exempt  as  such  from  all  other  taxes,  and 
could  not  thereafter  be  assessed  for  local  purposes.  (Ji)  That  this  exemption 
applied  only  to  the  road-bed  and  appurtenances,  and  did  not  include  other  real 
estate  owned  by  the  company,  and  that  this  latter  might  be  lawfully  assessed 
for  all  purposes,  {c)  That  while  there  is  an  adequate  remedy  at  law  for  per- 
sons compelled  to  pay  taxes  unlawfully  assessed,  yet  in  a  case  like  this,  when 
the  line  of  the  road  runs  through  different  tax  districts,  in  all  of  which  it  may 
be  assessed,  a  court  of  equity  will  interfere  by  injunction  to  prevent  the  unlaw- 
ful assessment  and  collection.  Philadelphia,  W.  &  B.  R.  Co.  z/.  Neary  (Del.), 
6  Cent.  Rep.  857. 

Act  providing  that  Payment  of  Certain  Sum  shall  be  in  Lieu  of  all  Taxes 
includes  Taxes  for  County  Purposes.  —  It  is  the  meaning  and  intention  of  the 
Act  of  April  II,  1873  ('4  ^^^-  Laws,  339,  Amended  Code,  44),  that  the  sums 
stated  therein,  when  paid  by  the  Philadelphia,  Wilmington,  &  Baltimore  R.  R. 
Co.,  to  the  State  treasurer,  should  be  in  lieu  of,  or  in  exchange  for,  all  taxes 
which  might  thereafter  become  due  from  said  company  in  each  year  under  amr 
and  all  laws  of  this  State,  subjecting  said  company  to  taxation  for  the  benefit 
of  the  State  or  any  part  of  it,  including  taxation  upon  its  road-bed  or  right  of 
way  in  a  county  collection  district  for  county  purposes,  under  the  general  law 
of  the  State.    Neary  v.  Philadelphia,  W.  &  B.  R.  Co.  (Del.),  8  Cent.  Rep.  651. 
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V. 

Woodruff  Sleeping  and  Parlor  Coach  Co. 

(Indiana  Supreme  Courts  March  9,  1888.) 

Taxation  of  Earnings  of  Sleeplng.car  Company  engaged  in  Interstate 
Commerce!  —  A  sleeping-car  company,  engaged  in  the  business  of  transporting^ 
passengers  from  one  State  to  another,  is  not  subject  to  have  a  State  tax  levied 
upon  its  gross  earnings.  The  fact  that  the  amount  of  tax  is  restricted  to  the 
distance  passengers  are  carried  through  the  State  does  not  render  it  valid, 
for  the  tax  assumed  to  be  levied  is  upon  interstate  commerce,  and  aot  upon 
the  internal  commerce  of  the  State. 

Samei  —  Tax  for  Privilege  of  doing  Business  in  States  —  In  no  event  can 
a  corporation  engaged  in  the  business  of  interstate  commerce  be  taxed  for  the 
privilege  of  doing  business  in  a  certain  State. 
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Appeal  from  Circuit  Court,  Marion  County;  Alexander  C. 
Ayres,  Judge. 

Z.  7!  MufuneTy  Attorney-General,  and  yohn  H,  Gillette  for 
appellant. 

A,  C.  Harris,  William  H.  Calkins,  and  O.  T,  Morton  for 
appellee. 

Elliott,  J.  —  The  relator,  as  auditor  of  State,  avers  in  his 
complaint  that  the  defendant  is  a  corporation  organized  under 
the  laws  of  another  State ;  that  for  more  than  two  ^ 

years  past  it  has  been  engaged  in  the  business  "of 
conveying  to,  from,  and  through  the  State  of  Indiana  passengers 
for  hire,  in  sleeping-cars,  under  contracts  with  railway  companies 
for  the  transportation  of  its  cars ;  that  during  the  year  immedi- 
ately preceding  the  first  day  of  April,  1887,  it  earned  and 
collected  for  the  transportation  of  passengers  in  its  cars  in  this 
State,  and  by  the  transportation  of  passengers  by  continuous 
passage,  for  an  entire  consideration,  from  other  States  into  and 
across  this  State  and  other  States,  a  large  sum  of  money,  to  wit, 
one  million  of  dollars,  of  which  sum  two  hundred  thousand  dollars 
represented  and  was  the  proportion  which  the  distance  travelled 
in  this  State  bore  to  the  whole  distance  paid  for ;  that,  notwith- 
standing the  receipt  of  such  money,  the  defendant  has  wholly 
failed  to  report  to  plaintiff's  relator  its  receipts,  or  any  part  thereoi, 
and  has  wholly  failed  to  file  any  report  whatever."  The  complaint 
is  based  upon  the  following  statute :  "  Every  joint-stock  association, 
company,  or  corporation,  incorporated  under  the  laws  of  any  other 
State,  and  conveying  to,  from,  and  through  this  State,  or  any 
part  thereof,  passengers  and  travellers  in  palace-cars,  drawing- 
room  cars,  sleeping-cars,  or  chair-cars,  on  contract  with  any  rail- 
road company,  or  the  manager,  lessee,  agent,  or  receiver  thereof, 
shall  be  held  and  deemed  to  be  a  sleeping-car  company.  Every 
such  sleeping-car  company  doing  business  in  this  State  shall 
annually,  between  the  first  day  of  April  and  the  first  day  of  June, 
report  to  the  auditor  of  State,  under  the  oath  of  an  officer  or 
agent  of  such  corporation,  the  gross  amount  of  all  its  receipts, 
within  or  without  the  State,  fopfares  earned,  or  business  done,  by 
such  company  within  this  State  for  the  year  then  nejct  preced- 
ing the  first  day  of  April  of  the  current  year ;  and,  in  computing 
such  gross  receipts,  the  same  shall  be  in  the  proportion  that  the 
distance  traversed  in  this  State  bears  to  the  whole  distance  paid 
for.  At  the  time  of  making  such  report,  such  company  shall  pay 
into  the  treasury  of  the  State  the  sum  of  two  dollars  on  every 
one  hundred  dollars  of  such  receipts.  Every  sleeping-car  com- 
pany failing  or  refusing,  for  more  than  thirty  days  after  the  first 
day  of  June,  to  render  an  accurate  account  of  such  gross  receipts, 
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as  above  provided,  and  to  pay  the  required  tax  thereon,  shall  for- 
feit twenty-five  dollars  for  each  additional  day  such  report  and 
payment  shall  be  delayed,  to  be  recovered  in  an  action  in  the 
name  of  the  State  of  Indiana,  on  the  relation  of  the  auditor  of 
State,  in  any  court  of  competent  jurisdiction,  and  the  attorney- 
general  shall  conduct  such  prosecution ;  and  such  sleeping-car 
company,  so  failing  or  refusing,  shall  be  prohibited  from  carrying 
on  such  business  until  such  payment  is  made.  All  railroad  com- 
panies in  this  State,  or  the  persons  managing  or  operating  the 
same,  are  prohibited  from  hauling  any  cars  of  any  sleeping-car 
company  while  so  in  default,  and  for  each  violation  of  this  pro- 
hibition shall  be  liable  to  pay  to  the  State  of  Indiana  the  sum  of 
one  hundred  dollars,  to  be  recovered  in  the  proper  action  by 
the  State  ;  and  it  shall  be  the  duty  of  the  attorney-general,  at  the 
request  of  the  auditor  of  State,  to  prosecute  all  such  suits." 

It  is  firmly  established,  that  a  State  has  power  to  prescribe  the 
terms  upon  which  a  foreign  corporation  may  do  business  within 
Power  of  sute  ^^^  territory,  unless  the  corporation  is  engaged  in  the 
to  prescribe  busincss  ot  interstate  commerce.  If  it  is  not  engaged 
**™""'*"  in  transacting  business  of  that  kind,  the  State  may 
^riK>r«tioii*"  levy  a  tax  upon  its  receipts  within  this  State,  and 
naydobiisi.  enforce  collection.  Insurance  Co.  v,  Burdett,  ii2 
■•"•  Ind.  204;  Doyle  v.  Insurance  Co.,  94  U.  S.  535;  Du- 

cat V,  Chicago,  10  Wall.  410;  Insurance  Co.  v.  French,  18  How. 
404 ;  Goldsmith  v.  Insurance  Co.,  62  Ga.  379 ;  Insurance  Co.  v, 
Welch,  29  Kan.  672;  People  v.  Fire  Ass*n,  92  N.  Y.  311,  44 
Amer.  Rep.  380.  In  the  cases  referred  to,  this  principle  is  ex- 
plicitly and  strongly  asserted,  and  in  many  cases  it  has  been 
assumed  without  discussion,  and  applied  as  a  settled  rule  of  law. 
Insurance  Co.  v.  Brim,  in  Ind.  281  ;  Aid  Ass'n  v.  Porter,  58  Vt. 
581  ;  Ohio  V.  Moore,  39  Ohio  St.  486 ;  State  v.  Insurance  Co.,  81 
Mo.  89;  State  v.  Insurance  Co.,  25  N.  W.  Rep.  81  ;  Ehrman  v. 
Insurance  Co.,  i  McCrary,  126;  Insurance  Co.  v.  Bales,  92  Pa. 
St.  352.  We  cannot,  therefore,  assent  to  the  argument  of  coun- 
sel which  assumes  that  a  State  may  not  classify  and  regulate  for- 
eign corporations,  even  though  they  are  not  engaged  in  the  affairs 
of  interstate  commerce.  We  da  aflfirm,  however,  that  in  mat- 
ters of  commerce  between  the  States  the  power  of  the  federal 
government  is  exclusive  and  supreme.    The  later  decisions  of  the 

Supreme  Court  of  the  United  States  close  the  ques- 
suteiiMiio      ^JQj^  ^Q  yg  ^j^^j  ^Q  ^jj  State  courts  ;  for  it  is  ,a  federal 

intontote'  question,  and  on  such  questions  the  decisions  of  that 
commeroe.         high  tribunal  are  final.    Its  earlier  decisions  were  not 

harmonious,  —  there  was  much  of  conflict,  and  more 
of  confusion  ;  but  the  later  cases  have  carried  the  doctrine  to  the 
utmost  length.    These  decisions  have  much  restricted,  if,  indeed. 
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they  have  not  completely  annulled,  the  police-power  of  the 
States,  where  interstate  questions  are  involved,  and  they  have 
in  effect  swept  away  all  State  lines.  In  a  very  late  case  it  was 
said  by  Mr.  Justice  Bradley,  speaking  for  the  court,  that,  "  in  a 
word,  it  may  be  said  that  in  the  matter  of  interstate  commerce 
the  United  States  are, but  one  country,  and  are,  and  must  be, 
subject  to  one  system  of  regulations,  and  not  to  a  multitude  of 
systems."  Robbins  v.  Taxing  Dist,  120  U.  S.  489;  s.  c,  16 
Am.  &  Eng.  Corp.  Cas.  i.  Although  the  chief  justice  and  two 
of  the  associate  justices  in  a  vigorous  opinion  dissented,  the 
decision  is  to  us  as  law.  But  there  are  other  decisions  of  that 
court  which,  while  not  going  so  far  as  the  decision  in  the  case 
from  which  we  have  quoted,  go  quite  far  enough  to  require  us  to 
decide  that  the  State  has  no  power  to  levy  a  tax  upon  ^^^^  ^^ 
the  earnings  of  a  sleeping-car  company  engaged  in  the  power  to  tax 
business  of  transporting  passengers  from  one  State  earnings  of 
to  another.  Steamship  Co.  z/.  Pennsylvania,  122  ''^'**Y?*' 
U.  S.  326;  s.  c,  18  Am.  &  Eng.  Corp.  Cas.  i  ;  Tele- 
graph Co.  V,  Pendleton,  122  U.  S.  347;  Railway  Co.  v,  Illinois, 
1x8  U.  S.  SS7  \  s.  c,  26  Am.  &  Eng.  R.  R.  Cas.  i  ;  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196;  Transportation  Co.  v,  Parkersburg, 
107  U.  S.  691  ;  Telegraph  Co.  v.  Texas,  105  U.  S.  460 ;  Tele- 
graph Co.  V.  Telegraph  Co.,  96  U.  S.  i ;  Welton  v.  State,  91 
U.  S.  275.  In  the  case  first  cited,  one  of  the  points  decided  in 
the  State  Freight  Tax  Cases,  15  Wall.  282,  was  declared  to  be 
wrongly  decided,  and  it  was  held  that  "  a  tax  upon  freights  and 
fares  is  virtually  a  tax  upon  the  transportation  itself,"  and  this 
tax  no  State  can  levy.  The  rule  as  established  by  the  recent 
decisions,  which  stand  as  law  to  us,  is  thus  stated  in  Robbins  v. 
Taxing  Dist.,  supra :  "  As  before  said,  the  State  may  tax  its  own 
internal  commerce,  but  that  does  not  give  it  any  right  to  tax 
interstate  commerce." 

The  attorney-general  ably  and  ingeniously  argues  that  the 
statute  is  valid,  because  it  is  competent  for  the  State  to  "tax 
the  loCal  occupation  of  appellant  by  the  measure  of  its  gross  re- 
ceipts for  the  proportionate  amount  of  travel  in  this  State."  But 
this  argument,  while  not  without  plausibility,  is  radically  unsound. 
Under  the  law  as  authoritatively  declared  by  the  court  of  last 
resort,  no  tax  in  any  form,  or  for  any  purpose,  can  be  laid  upon 
interstate  commerce.  The  matter  of  interstate  commerce  is  a 
national  matter,  with  which  States  can  in  nowise  interfere.  The 
jurisdiction  of  the  federal  government  absolutely  excludes  the 
States  from  directly  or  indirectly  hampering  or  taxing  the  com- 
merce between  the  States. 

The  claim  of  the  State  is  also  put  upon  the  ground  that  the 
appellee  can  be  compelled  to  pay  a  tax  upon  its  gross  earnings 
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for  the  privilege  of  doing  a  local  business  in  Indiana.  This  posi- 
tion is  untenable.  In  no  event  can  a  corporation  engaged  in  the 
business  of  interstate  commerce  be  taxed  for  the  privilege  of 
doing  business  in  this  or  any  other  State.  This  principle  early 
found  a  place  in  our  jurisprudence.  Much  as  the  highest  court 
of  the  nation  has  wavered  upon  kindred  questions,  from  this  prin- 
ciple it  has  never  departed.  Indeed,  one  of  the  great  causes 
which  led  to  the  adoption  of  our  federal  Constitution  was  the 
evil  produced  by  the  levying  of  tribute,  in  the  form  of  taxes, 
upon  the  commerce  between  the  States,  by  some  of  the  States, 
under  the  articles  of  Confederation.  It  is  evident  that  to  permit 
each  State  to  levy  taxes  upon  the  earnings  of  common  carriers 
whose  lines  of  railroad  traverse  its  territory  would  lead  to  deplor- 
able results ;  for,  once  the  power  is  conceded,  then  the  method 
of  its  exercise,  the  amount  of  the  tax,  and  like  matters  would  be 
within  the  exclusive  control  of  the  Legislature  of  each  State,  as 
neither  the  Federal  nor  the  State  courts  could  supervise  or  con- 
trol their  discretion. 

The  complaint  does  not  aver  that  passengers  were  carried  from 
point  to  point  within  the  State ;  on  the  contrary,  the  theory  of 
that  pleading  is,  that  the  State  may  levy  a  tax  upon  the  gross 
earnings  of  the  corporation  in  the  proportion  that  the  distance 
travelled  through  this  State  bears  to  the  entire  distance  for  which 
fares  were  received.  That  theory  is  unsound,  and  the  complaint 
bad.  It  is,  however,  not  the  fault  of  the  pleader  that  the  com- 
plaint falls,  for  it  is  constructed  upon  the  statute  as  well  as  a 
complaint  can  be  constructed.  The  statute  itself  is  without 
force.  The  statute  is  invalid,  because  it  assumes  to  tax  inter- 
state xommerce.  It  is  true  that  it  restricts  the  amount  of  the 
tax  to  be  paid  by  the  corporation  to  the  distance  passengers  are 
carried  through  this  State ;  but  that  does  not  relieve  it  of  the 
objection  we  have  stated,  for  the  tax  it  assumes  to  levy  is  upon 
interstate  commerce,  and  not  upon  the  internal  commerce  of  the 
State.  A  man  on  his  way  to  the  seaboard,  who  travels  through 
Indiana,  is  carried  in  the  course  of  the  interstate  commerce,  and 
not  in  the  course  of  domestic  commerce ;  and  a  fare  received  from 
him  is  received  in  the  matter  of  interstate  commerce.  A  fare 
thus  received  no  State  can  tax. 

The  complaint  is  bad,  and  the  judgment  is  affirmed. 

Taxation  upon  Earnings  of  Carrier  engaged  in  Interstate  Commeroe. — See 
Fargo  V,  Stevens,  and  note,  31  Am.  &  £ng.  R.  R.  Cas.  452. 

See  also  Southern  S.  S.  Co.  v.  Pennsylvania,  and  note,  18  Am.  &  Eng. 
Corp.  Cas.  11. 
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Oregon  Short  Line  R.  Co. 

V, 

Yeates,  Assessor.  \ 

{Idaho  Supreme  Court,  Feb,  20,  1888.) 

.  Taxation.  —  Machinery  and  Repair-Shops  should  be  assessed  by  Local  Assessor. 

~  Where  machinery  and  repair-shops  are  situated  upon  laiids  other  than  the 
right  of  way,  but  are  connected  with  the  main  line  of  the  railroad  by  side 
tracks,  helaj  that  under  sect.  1463,  Rev.  St.,  they  should  be  assessed  by 
the  local  assessor  rather  than  by  the  Territorial  board  of  equalization. 

Appeal  from  District  Court,  Altures  County ;  before  Justice 
Broderick. 

Bill  for  injunction  by  Oregon  Short  Line  Railway  Company 
against  W.  W.  Yeates,  assessor  of  Alturas  County.  Injunction 
granted,  and  defendant  appeals. 

V.  Bierbower  and  R,  Z,  Johnson  for  appellant. 

P,  L.  Williams  for  respondent. 

Hays,  C.  J.  —  By  the  Act  of  Congress  of  March  3,  1875  (i 
Supp.  Rev.  St.  U.  S.  187),  the  right  of  way  was  granted  through 
the  public  lands  of  the  United  States  in  this  Territory  to  any 
railway  company  duly  organized  under  the  laws  of 
any  State  or  Territory,  upon  certain  conditions,  to 
the  extent  of  a  hundred  feet  on  each  side  of  the  centre  line  of 
said  road,  "also  grounds  adjacent  to  such  right  of  way  for  station 
buildings,  depots,  machine-shops,  side-tracks,  turn-outs,  and  water 
stations,  —  not  to  exceed  in  amount  twenty  acres  for  each  ten 
miles  of  road."  The  respondent  company  was  duly  organized, 
and  obtained  the  right  of  way,  under  said  Act,  through  the  lands 
of  the  United  States  in  this  Territory,  and  built  their  road  there- 
on. Section  1463  of  the  Revised  Statutes  of  this  Territory  is 
as  follows :  "  The  president,  secretary,  superintendent,  or  other 
principal  accounting  officers  of  any  railroad  or  telegraph  company 
having  property  in  this  Territory,  whether  incorporated  under 
the  law  of  this  Territory  or  not,  when  any  portion  of  the  property 
of  said  railroad  or  telegraph  company  is  situated  in  more  than 
one  county,  .shall  list  for  assessment  and  taxation,  verified  by  the 
oath  of  the  person  so  listing,  all  the  following  described  property 
belonging  to  said  corporation  within  the  Territory ;  viz.,  road-bed, 
superstructure,  right  of  way,  and  all  structures  situate  thereon, 
rolling  stock,  side-track,  telegraph  lines,  furniture  and  fixtures, 

33  A.&  £.  R.  Gas.  — 31. 
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and  personal  property,  belonging  to  such  corporation.  Socb  Kst 
shall  contain,  first,  the  number  of  miles  of  such  railroad  or  tele- 
graph line  in  the  Territory,  and  the  number  of  miles  of  the  same 
in  each  organized  county  therein ;  and  such  return  must  be  made 
to  the  Territorial  comptroller  on  or  before  the  first  day  of  April, 
annually.  If  the  return  aforesaid  be  not  received  by  said  comp- 
troller by  the  third  day  of  May,  he  must  thereupon  proceed  to 
obtaiti  the  facts  and  information  aforesaid  in  any  manner  that 
may  appear  most  likely  to  secure  the  same  correctly,  and  for  that 
same  purpose  may  address  a  written  communication  to  the  cor- 
poration, or  to  some  oflHcer  of  the  corporation,  who  has  failed  or 
refused  to  make  the  return  aforesaid.  As  soon  as  practicable 
after  the  comptroller  has  received  said  return,  or  procured  the 
information  to  be  set  forth  in  said  return,  a  meeting  of  the  Terri- 
torial board  of  equalization,  consisting  of  the  governor,  Territorial 
treasurer,  and  comptroller,  shall  be  held  at  the  office  of  said  comp- 
troller ;  and  the  said  board  must  then  value  and  assess  the  prop- 
erty of  said  corporation  for  each  mile  of  said  road  or  line,  the 
value  of  each  mile  to  be  determined  by  dividing  the  sum  of 
the  whole  valuation  by  the  number  of  miles  of  said  road  or  line. 
In  making  up  such  valuation  or  assessment,  the  said  board  shall 
examine  and  .consider  the  return  herein  required  to  be  made,  or 
the  information  procured  by  the  comptroller  in  default  of  such 
return,  together  with  such  other  reliable  information  relative 
thereto  as  they  may  be  able  to  procure.  Said  board  shall  not 
assess  the  value  of  any  machine-shop  or  repair-shop,  or  other 
buildings  not  situated  on  said  right  of  way  or  grounds  or  other 
real  estate  of  any  corporation  or  company  within  this  Territory  ; 
but  it  shall  be  the  duty  of  the  assessor  of  the  county,  city,  or 
district  in  which  said  machine  or  repair  shops,  or  other  buildings 
or  grounds,  or  other  real  estate,  is  situated,  to  assess  the  same, 
and  make  return  thereof,  in  the  manner  provided  for  the  assess- 
ment and  return  of  real  estate  belonging  to  individuals,  on  or 
before  the  second  Monday  of  May,  or  as  soon  thereafter  as  the 
said  board,  or  any  two  thereof,  shall  have  made  and  determined 
said  valuation  and  assessment.  The  Territorial  comptroller  must 
certify  to  the  clerks  of  the  boards  of  county  commissioners  of  the 
several  counties  in  which  property  of  the  aforesaid  corporations, 
or  any  part  thereof,  may  be  situated,  the  assessment  per  mile  so 
made  on  the  property  of  any  such  corporation,  specifying  the 
number  of  miles,  and  amount,  in  each  of  said  counties.  The 
county  commissioners  must  thereupon  divide  and  adjust  the  num- 
ber of  miles,  and  the  amounts  falling  within  each  precinct,  city, 
town,  school-district,  or  other  division,  in  their  respective  coun- 
ties, and  cause  such  amounts  to  be  entered  and  placed  on  the  lists 
of  taxable  property,  or  assessment  rolls,  returned  by  the  several 
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assessors.  The  comptroller  must  certify  whether  a  return  was 
made  to  him  by  such  corporation,  or  proper  officer  thereof,  or 
whether  the  information  required  in  and  by  such  returns  was 
procured  by  himself ;  and  in  case  the  return  was  not  made  as 
required  by  this  Act,  or,  being  made,  was  not  sworn  to,  it  is  the 
duty  of  the  county  commissioners  to  add  any  amount  not  exceed- 
ing ten  per  cent  to  the  valuation  thus  brought  before  them. 

The  officers  of  the  railroald  company,  in  listing  its  property, 
pursuant  to  this  statute,  for  assessment  by  the  Territorial  board 
of  equalization,  listed,  together  with  their  road  and  right  of  way, 
the  machine  and  repair  shops,  and  the  other  property  described 
in  the  complaint,  which  is  situate  at  Shoshone  in  Alturas  County. 
The  said  board  assessed  the  right  of  way  and  such  property  as 
they  found  to  be  thereon,  but  did  not  assess  the  property  de- 
scribed in  the  complaint,  because  they  thought  the  same  was  not 
upon  the  right  of  way,  and  that  they  had  no  authority,  under 
the  statute,  to  do  so,  and  notified  the  assessor  of  Alturas  County 
of  this  fact.  The  county  assessor  then  assessed  the  same,  and 
made  return  thereof.  The  respondent  then  brought  this  action 
to  restrain  this  appellant  from  assessing  or  collecting  any  tax 
on  the  property  described  in  the  complaint.  The  case  coming 
on  to  be  heard,  the  facts  were  stipulated  as  follows :  "  (i)  It  is 
hereby  stipulated,  by  and  between  the  parties  hereto,  that  the 
machine  and  repair  shops,  round-house,  and  other  buildings 'men- 
tioned in  the  pleadings  herein,  and  situated  at  Shoshone  station, 
in  said  county,  are  more  than  one  hundred  feet  from  the  main 
track  of  plaintiff's  railway,  and  within  four  hundred  feet  thereof ; 
that  the  said  main  track,  at  and  near  shops  and  other  buildings, 
runs  in  an  easterly  direction,  and  said  shops  are  on  the  south 
side  of  said  main  track ;  that  there  are  three  side-tracks,  running 
through  or  near  said  shops  and  buildings,  which  are  united,  by 
means  of  switches,  both  to  the  east  and  west  thereof,  into  a  sin- 
gle side-track ;  and  such  single  track  unites,  by  means  of  switches, 
with  the  said  main  track,  both  east  and  west  of  said  shops. 
(2)  That  said  side-tracks,  so  extending  to,  through,  and  near  said 
shops  and  other  buildings,  afford  the  means  of  running  locomo- 
tive engines  and  cars  from  said  main  track  into  and  out  of  the  said 
shops  and  round-house,  and  connect  with  a  turn-table  situate 
between  said  main  track  and  said  round-house,  constructed  ^nd 
used  for  the  purpose  of  turning  engines.  (3)  That  said  side- 
tracks, so  extending  to  said  shops,  round-house,  and  turn-table, 
and  the  said  turn-table  and  buildings,  are  used  by  the  plaintiff 
for  changing  its  engines  and  cars,  affording  the  means  of  neces- 
sary repairs,  and  also  to  enable  the  plaintiff  to  supply  its  engines 
with  coal  from  a  large  coal  platform  situated  west  of  and  near  to 
said  shops,  and  on  either  side  of  which  there  is  one  of  said  tracks 
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extending  to  and  near  said  shops  and  other  buildings.  (4)  That 
said  shops,  round-house,  turn-table,  and  tracks  leading  thereto- 
are  used  by  the  said  plaintiff  exclusively  with,  and  in  connec- 
tion with,  the  operation  of  its  said  railway,  and  are  necessary 
for  such  operation,  but  are  not  used  for  the  purpose  of  running 
trains  over  the  same,  or  for  the  transaction  of  its  business  as  a 
common  carrier.*'  The  injunction  prayed  for  was  granted,  and 
an  appeal  taken  to  this  court. 

We  are  now  called  upon  to  construe  the  statute  above  quoted, 

so  far  as  it  relates  to  this  action.  In  construing 
tt*iiutnS!"*'  statutes  of  this  nature.  Judge  Cooley,  in  his  very  ex- 
A«tiiortti«i.       cellent  work    on    taxation,   says,  "The   underlying 

principle  of  all  construction  is,  that  the  intent  of  the 
Legislature  should  be  sought  in  the  words  employed  to  express 
it ;  and  that  when  found  it  should  be  made  to  govern,  not  only 
in  all  proceedings  which  are  had  under  the  law,  but  in  all  judicial 
controversies  which  bring  those  proceedings  under  review.  Be- 
yond the  words  employed,  if  the  meaning  is  plain  and  intelligible, 
neither  officer  nor  court  is  to  go  in  search  of  the  legislative 
intent ;  but  the  Legislature  must  be  understood  to  intend  what  is 
plainly  expressed,  and  nothing  then  remains  but  to  give  the 
intent  effect.**  Cooley,  Tax*n  (2d  ed.),  264.  We  fully  approve 
the  above  rule  of  construction.  It  is  contended  by  respondent, 
that  a  statute  almost  identical  with  ours  has  been  construed  by 
the  Supreme  Court  of  the  United  States  in  Railway  Co.  v, 
Cheyenne,  113  U.  S.  516.  If  such  was  the  case,  we  would  follow 
the  construction  placed  upon  it  by  that  court  implicitly.  After 
a  careful  examination  of  that  case,  we  do  not  so  understand  it. 
There  the  Territorial  board  of  equalization  had  assessed  the 
right  of  way,  as  it  was  clearly  their  duty  to  do ;  but  the  city 
authorities,  disregarding  such  assessment,  sought,  by  virtue  of 
their  corporate  power,  to  assess  the  same  property  ;  and  the  ques- 
tion there  litigated  was  as  to  which  assessment  was  correct 
The  court  there  holds  in  favor  of  the  assessment  by  the  Territo- 
rial board  of  equalization.  We  do  not  understand  that  the  ques- 
tion •  in  the  suit  at  bar  was  litigated  in  that  case.  We  presume 
that  all  of  the  machine-shops  and  other  buildings  there  assessed 
were  upon  the  right  of  way  ;  otherwise,  the  Territorial  board  would 
not  have  assessed  them.  The  respondent  contends,  however, 
that  notwithstanding  the  property  described  in  the  complaint 
herein  is  not  upon  any  of  the  lands  obtained  by  congressional 
grant,  and  is  more  than  one  hundred  feet  from  the  centre  line 
of  said  road,  yet,  because  said  machine-shops,  repair-shops,  etc., 
are  connected  with  the  main  track  of  their  road  by  switches 
and  side-tracks,  therefore  the  land  upon  which  they  stand  all 
becomes  right  of  way,  and  should  be  assessed  as  such,  and,  in 
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:support  of  this  claim,  cites  us  to  Keener  v.  Railway  Co.,  31  Fed. 
Rep.  126;  Pfaff  V.  Railway  Co.,  29  Amer.  &  Eng.  R.  Cas.  181 ; 
Railway  Co.  v.  Goar,  Id.  189.  In  the  first  case  the  court  says, 
■"  The  term  '  right  of  way  '  has  a  twofold  signification.  It  some- 
times is  used  to  mean  the  mere  intangible  right  to  cross,  —  a 
right  of  crossing,  a  right  of  way.  It  is  often  used  to  otherwise 
indicate  that  strip  which  the  railroad  company  appropriates  for 
its  use,  and  upon  which  it  builds  its  road-bed."  They  there  only 
determine  how  it  is  used  in  their  statute,  and  how  the  term  is^ 
to  be  construed  under  the  facts  in  that  case.  In  the  last  two 
cases  cited,  the  courts  hold,  in  substance,  that,  under  the  revenue 
laws  of  their  respective  States,  the  term  "  railroad  track "  in- 
cludes lands  occupied  by  a  railroad  company  with  its  main  track, 
side-tracks,  depot,  round-houses,  coal-sheds,  and  water-tanks. 
The  reason  for  so  holding  is  because  they  are  so  designated  by 
their  statutes.  Hence  they  give  us  no  light;  except,  perhaps,  to 
impress  upon  our  minds  the  necessity  of  looking  to  our  own 
statutes  to  ascertain  the  true  legislative  intent.  If  the  position 
taken  by  respondent  is  correct,  then,  as  a  sequence  therefrom, 
we  must  give  no  force  or  effect  to  that  portion  of  the  legisla- 
tive enactment  which  provides  that  the  Territorial  board  shall 
not  assess  any  machine  or  repair  shops  not  situate  on  said  right 
of  way,  but  that  it  shall  be  the  duty  of  the  assessor  to  assess 
the  same,  unless  we  further  find  that  the  Legislature  presumed 
that  the  railroad  company  would  have  machine  and  repair  shops 
which  would  not  be  connected  with  the  main  track  by  some  kind 
of  a  railroad  track.  It  is  our  duty  to  give  force  and  effect  to 
all  parts  of  the  enactment,  where  we  can.  It  follows,  we  think, 
that  the  Legislature  intended  that  where  the  railroad 
owned  machine  and  repair  shops,  or  other  buildings,  inTended  uat 
not  situate  on  that  strip  of  land  designated  by  the  property 
act  of  Congress  as  a  right  of  way,  or  where  they  «i>oiiid  be 
owned  other  grounds  than  the  right  of  way,  the  JJJJI^^J.*^ 
assessor  should  assess  the  same,  and  that  it  should 
not  be  assessed  by  the  Territorial  board.  Of  course,  if  the  rail- 
road company  had  obtained  the  strip  of  land  two  hundred  feet 
wide,  or  less,  for  constructing  its  main  line  or  buildings  thereon, 
through  private  property,  it  would  still  be  "  right  of  way,'*  and 
assessed,  with  buildings  thereon,  by  the  Territorial  board.  We 
do  not  think  that  the  Legislature  expected  the  railroad  company 
to  have  machine-shops  and  repair-shops  without  having  a  track  to 
connect  the  same  with  the  main  line ;  and  when  they  enacted 
that  the  Territorial  board  "  shall  not  assess  the  value  of  any  ma- 
chine-shop or  repair-shop  or  other  buildings  not  situate  on  said 
right  of  way  or  grounds  or  other  real  estate  of  any  corporation 
or  company  within  this  territory,  but  it  shall  be  the  duty  of  the 
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assessor  of  the  county,  city,  or  district  in  which  said  machine  or 
repair  shops,  or  other  buildings  or  grounds  or  other  real  estate, 
is  situated,  to  assess  the  same,"  their  intent  seems  plain,  and 
that,  under  the  facts  of  this  case,  we  must  therefore  hold  it  was 
the  duty  of  this  appellant  to  assess  the  property  in  controversy. 
It  has  thus  been  ably  argued  that  it  would  be  better  that  the 
Territorial  board  should  assess  all  railroad  property.  Conceding 
such  to  be  the  case,  that  argument  should  be  addressed  to  the 
Legislature  rather  than  the  court ;  for  it  is  not  our  province  to 
pass  upon  the  wisdom  of  the  enactment,  but  rather  to  give  effect 
to  the  legislative  intent. 

For  the  reasons  before  given,  we  think  the  judgment  of  the 
District  Court  should  be  reversed.     It  is  so  ordered. 

Buck  and  Broderick,  JJ.,  concurring. 

See  Peoria,  D.  &  E.  R.  Co.  v.  Goar,  and  note,  29  Am.  &  Eng.  R.  R.  Cas. 
189;  Pfaff  v.  Terre  Haute,  etc.,  R.  Co.,  29  lb.  181. 

Iowa  Statute  requiring  Assessment  of  Railroad  Bridges  over  Mississippi  and 
Missouri  Rivers  by  Township  Assessor  not  Unconstitutional. —  In  Missouri, 
etc.,  R.  Co.  V,  Harrison  Co.  (Iowa),  37  N.  W.  Rep.  372,  Code  Iowa,  sect.  808, 
providing  that  railway  bridfi^s  over  the  Mississippi  and  Missouri  Rivers  shall 
oe  assessable  by  the  townsnip  assessor,  it  was  held  not  contrary  to  the  con- 
stitutional provision  requiring  that  **  all  laws  of  a  general  nature  shall  have  a 
uniform  operation,"  as  under  it  all  citizens  are  placed  on  the  same  plane ;  and 
this  is  the  case  though  under  sects.  1317-1319  other  railway  property  is 
assessable  by  the  executive  council. 

Taxation  of  Rolltne  Stocic  of  Foreign  Corporation.  —  Virginia  Statute.  —  In 
Marye  v.  Baltimore  &  O.  R.  Co.,  127  u.  S.  117,  it  was  held  that  Acts  Gen. 
Assem.  Va.  1881-82,  sect.  20,  chap.  119,  providing  for  taxation  of  the  rolling 
stock  of  "  every  railroad  company  not  exempted  from  taxation  by  virtue  of  its 
charter,"  is,  by  its  terms,  inapplicable  to  the  rolling  stock  of^a  foreign  cor- 
poration, which  is  used  on  its  leased  railways  within  the  State,  and  owned  by 
home  corporations  not  exempt. 

Justice  Mathews  said,  "  It  is  not  denied,  as  it  cannot  be,  that  the  State  of 
Virginia  has  rightful  power  to  levy  and  collect  a  tax  upon  such  property  used 
and  found  within  its  territorial  limits  as  this  property  was  used  and  found, 
if  and  whenever  it  may  choose,  by  apt  legislation,  to  exert  its  authority  over 
the  subject.  It  is  quite  true,  as  the  situs  of  the  Baltimore  &  Ohio  Railroad 
Company  is  in  the  State  of  Maryland,  that  also,  upon  general  principles,  is 
the  situs  of  all  its  personal  property;  but  for  purposes  of  taxation,  as  well 
as  for  other  purposes,  that  situs  may  be  fixed  in  whatever  locality  the  prop- 
erty may  be  brought  and  used  by  its  owner  by  the  law  of  the  place  where  it 
is  found.  If  the  Baltimore  &  Ohio  Railroad  Company  is  permitted  by  the 
State  of  Virginia  to  bring  into  its  territory,  and  there  habitually  to  use  and 
employ,  a  portion  of  its  movable  personal  property,  and  the  railroad  company 
chooses  so  to  do,  it  would  certainly  be  competent  and  legitimate  for  the  State 
to  impose  upon  such  property,  thus  used  and  employed,  its  fair  share  of  the 
burdens  of  taxation  imposea  upon  other  similar  property  used  in  the  like  way 
by  its  own  citizens.  And  such  a  tax  might  be  properly  assessed  and  collected, 
in  cases  like  the  present,  where  the  specific  and  individual  items  of  property 
so  used  and  employed  were  not  continuously  the  same,  but  were  constantly 
changing  according  to  the  exigencies  of  the  business.  In  such  cases  the  tax 
might  be  fixed  by  an  appraisement  and  valuation  of  the  average  amount  of 
the  property  thus  habitually  used,  and  collected  by  distraint  upon  any  portioa 
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that  might, at  any  time  be  found.  Of  course,  the  lawfulness  of  a  tax  upon 
vehicles  of  transportation  used  b^  common  carriers  might  have  to  be  con- 
sidered, in  particular  instances,  with  reference  to  its  operation  as  a  regulation 
of  commerce  among  the  States ;  but  the  mere  fact  that  they  were  employed  as 
vehicles  of  transportation  in  the  interchange  of  interstate  commerce  would 
not  render  their  taxation  invalid.  No  question  on  that  account  arises  in  this 
case.  But,  looking  at  the  statute  under  which  the  proceeding  in  question  has 
been  taken  for  the  taxation  of  this  property,  we  think  it  quite  clear  that  it 
has  no  application  to  the  rolling  stock  owned  by  the  Baltimore  &  Ohio  Rail- 
road Company  employed  by  it,  in  the  manner  described,  in  th6  operation  of 
other  railroads  in  Virginia.  The  terms  of  the  Act,  indeed,  include  *  every 
railroad  and  canal  company  not  exempted  from  taxation  by  virtue  of  its  char- 
ter ; '  but  that  language,  according  to  a  general  rule  of  interpretation,  must 
be  confined  to  corporations  deriving  their  authority  from  the  laws  of  Virginia. 
It  is  apparent,  also,  from  the  other  expressions  contained  in  the  law,  as  well 
as  its  whole  purview,  that  it  was  intended  to  apply  only  to  such  domestic  cor- 
porations as,  in  the  case  of  railroad  companies,  were  the  owners  of  railroads, 
and  the  property  usually  appurtenant  thereto,  lying  and  being  within  the  State. 
According  to  the  descnption  of  the  Act,  the  railroad  company  is  supposed  to 
own  a  roadway  and  track,  depots  and  depot  grounds,  station  buildings  and 
fixtures,  and  machine-shops,  together  with  real  estate,  rolling  stock,  and  tele- 
graph lines.  Every  such  company  is  required  to  report  its  gross  and  net 
receipts ;  and  a  specific  provision  is  made,  that,  if  its  road  is  only  in  part 
within  the  Commonwealth,  the  report  shall  show  what  part  is  so,  and  what 
proportion  the  same  bears  to  its  entire  length,  apportioning  the  receipts 
accordingly.  In  case  of  a  failure  of  the  company  to  make  such  a  report,  or  to 
pay  the  tax  assessed  upon  its  property,  it  is  provided  that  it  shall  be  immedi- 
ately assessed,  under  the  direction  of  the  auditor  of  public  accounts,  by  some 
person  appointed  by  him  for  that  purpose,  ratine  its  real  estate  and  rolling 
stock  at  twenty  thousand  dollars  per  mile,  on  which  a  tax  shall  be  levied  at 
the  annual  rate  levied  upon  the  value  of  other  property  for  the  year.  None 
of  these  provisions  are  applicable  to  the  case  of  the  Baltimore  ol  Ohio  Rail- 
road Company  in  respect  to  its  ownership  of  the  rolling  stock  in  question." 

In  Pennsylvania,  Public  Works  of  a  Railroad  are  not  Taxable  as  Real  Estate. 
—  In  Northumberland  Co.  v.  Philadelphia  &  E.  R.  Co.,  8  Cent.  Rep.  (Pa.)  531, 
it  was  held  that  the  public  works  of  a  railroad  corporation,  used  as  such,  with 
their  necessary  appurtenances,  are  not,  in  the  absence  of  legislation  specially 
imposing  such  liability,  liable  to  taxation  as  real  estate  under  the  general  laws 
of  the  State. 

Length  of  Road  in  Proportion  to  which  the  Sum  it  Is  to  pay  in  Lieu  of  Taxes  is 
to  be  determined  is  Leneth  of  Main  Line  only.  — Act  Del.  1873  (Rev.  Code,  p. 
44)  provides  that  the  Philadelphia,  Wilmington,  &  Baltimore  Railroad  Company 
shall  pay  annually  the  sum  of  $40,000  in  lieu  of  all  taxes.  At  that  time  the 
company  was  the  owner  of  a  road  23.60  miles  long  in  the  State.  By  Act 
Leg.  1879  the  company  added  two  branch  roads  to  its  line  11.40  miles  in 
length.  Act  March  i,  1881  (volume  16,  Laws,  526),  provides  that,  whenever 
the  Delaware  &  Western  Railroad. Company  shall  become  a  part  of  a  main 
trunk  line,  they  shall  pay  as  a  State  tax  a  sum  bearing  the  same  proportion 
to  $40,000  that  the  length  of  their  line  did  to  the  length  of  the  Philadelphia, 
Wilmington,  &  Baltimore  Railroad  Company.  The  length  of  the  Delaware 
&  Western  Railroad,  when  united  with  a  trunk  line,  was  21  ^^^^  miles.  I/eldf 
that  in  computing  the  length  of  the  Philadelphia,  Wilmington,  &  Baltimore 
Railroad,  the  branch  lines  are  not  to  be  considered,  and  the  Baltimore  & 
Philadelphia  Railroad  Company,  successor  to  the  Delaware  &  Western  Rail- 
road, must  pay  a  tax  bearing  the  same  proportion  to  $40,000  that  its  line  of 
21.30  miles  does  to  the  23.60  miles  of  the  Philadelphia,  Wilmington,  &  Balti- 
more Railroad.  Herbert  v.  Baltimore  &  P.  R.  Co.  (Del.),  13  Atlantic  Rep. 
902. 
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Old  Colony  R.  Co. 
Tripp.- 

(Massachusetts  Supreme  Judicial  Courts  June  i,  1888.) 

Use  of  Pastenger  Station.  —  Baggage-Expressmen.  —  Discrimination.  — 

Under  Pub.  St  Mass.  c.  1 12,  sect.  188,  which  reads  as  follows,  '*  Every  railroad 
corporation  shall  give  to  all  persons  or  railroad  companies  reasonable  and 
equal  terms,  facilities,  and  accommodations  for  the  transportation  of  themselves, 
their  agents  and  servants,  and  of  any  merchandise  and  other  propertv  upon 
its  railroad,  and  of  the  use  of  its  depot  and  other  buildings  and  grounas,  and 
at  any  point  where  its  railroad  connects  with  another  railroad  reasonable 
and  eaual  terms  and  facilities  of  interchange,"  heldy  that  a  railroad  company 
may  allow  one  local  carrier  of  passengers  and  their  lugeage  to  come  upon  its 
premises  for  the  purpose  of  soliciting  the  patronage  of  incomine  passengers, 
and  exclude  all  other  persons  engaged  in  the  same  business ;  that  such  car- 
riers have  no  relation  with  a  railroad  company  as  common  carriers ;  and  fur- 
thermore, that  an  action  of  tort  for  trespass  lies  against  persons  entering 
without  permission  upon  the  grounds  of  such  company  for  the  purposes  afore- 
said. 

On  report.  Judgment  on  the  verdict.  Action  in  tort  for 
trespass,  tried  in  Superior  Court.  Thompson,  J.,  ordered  a 
verdict  for  the  plaintiff  for  nominal  damages,  and  reported  the 
case  to  the  Supreme  Judicial  Court. 

The  facts  sufficiently  appear  in  the  opinion. 

y.  H,  Benton^  Jr,y  and  C.  W,  Sumnery  for  plaintiff. 

J.  M,  &  T.  C,  Day  and  Hosea  Kingntan  for  defendant. 

W.  Allen,  J.  —  Whatever  implied  license  the  defendant  may- 
have  had  to  enter  the  plaintiff's  close  had  been  revoked  by  the 

regulations  made  by  the  plaintiff  for  the  manage- 
tiff i»to*it«"  i^ent  of  its  business  and  the  use  of  its  property  in 
depot.  i^s  business.     The  defendant  entered  under  a  claim 

of  right,  and  can  justify  his  entry  only  by  showing  a 
right  superior  to  that  of  the  plaintiff.  The  plaintiff  has  all  the 
rights  of  an  owner  in  possession,  except  such  as  are  inconsistent 
with  the  public  use  for  which  it  holds  its  franchise ;  that  is,  with 
its  duties  as  a  common  carrier  of  persons  and  merchandise.  As 
concerns  the  case  at  bar,  the  plaintiff  is  obliged  to  be  a  common 
carrier  of  passengers ;  it  is  its  duty  to  furnish  reasonable  facili- 
ties and  accommodations  for  the  use  of  all  persons  who  seek  for 
transportation  over  its  road.     It  provided  its  depot  for  the  use 
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of  persons  who  were  transported  on  its  cars  to  or  from  the  station, 
and  holds  it  for  that  use  ;  and  it  has  no  right  to  exclude  from  it 
persons  seeking  access  to  it  for  the  use  for  which  it  was  intended 
and  is  held.  It  can  subject  the  use  to  rules  and  regulations ; 
but  by  statute,  if  not  by  common  law,  thtf  regulations  must  be 
such  as  to  secure  reasonable  and  equal  use  of  the  premises  to  all 
having  such  right  to  use  them.  See  Pub.  Stat.  chap.  112,  sect. 
188 ;  Fitchburg  R.  Co.  v.  Gage,  12  Gray,  393 ;  Spofford  v.  Boston 
-&  M.  R.  Co.,  128  Mass.  326.  The  station  was  a  passenger 
station.  Passengers  taking  and  leaving  the  cars  at  the  station, 
and  persons  setting  down  passengers  or  delivering  merchandise 
or  baggage  for  transportation  from  the  station,  or  taking  up  pas- 
sengers or  receiving  merchandise  that  had  been  transported  to 
the  station,  had  a  right  to  use  the  station  buildings  and  grounds, 
superior  to  the  right  of  the  plaintiff  to  exclusive  occupancy.  All 
such  persons  had  business  with  the  plaintiff,  which  it  was  bound 
to  attend  to  in  the  place  and  manner  which  it  had  provided  for 
all  who  had  like  business  with  it. 

The  defendant  was  allowed  to  use  the  depot  for  any  business 
that  he  had  with  the  plaintiff.  But  he  had  no  business  to 
transact  with  the  plaintiff.  He  had  no  merchandise 
or  baggage  to  deliver  to  the  plaintiff  or  to  receive  J*?^^  ^L 
from  it.  His  purpose  was  to  use  the  depot  as  a  place  to  depot, 
for  soliciting  contracts  with  incoming  passengers 
for  the  transportation  of  their  baggage.  The  railroad  com- 
pany may  be  under  obligation  to-  the  passenger  to  see  that  he 
has  reasonable  facilities  for  procuring  transportation  for  himself 
and  his  baggage  from  the  station  where  his  transit  ends.  What 
conveniences  shall  be  furnished  to  passengers  within  the  station 
for  that  purpose  is  a  matter  wholly  between  them  and  the  com- 
pany. The  defendant  is  a  stranger  both  to  the  plaintiff  and  to 
its  passengers,  and  can  claim  no  rights  against  the  plaintiff  to  the 
use  of  its  station,  either  in  his  own  right  or  in  the  right  of  pas- 
sengers. The  fact  that  he  is  willing  to  assume  relations  with 
any  passenger,  which  will  give  him  relations  with  the  plaintiff 
which  will  involve  the  right  to  use  the  depot,  does  not  establish 
such  relations  or  such  right ;  and  the  right  of  passengers  to  be 
solicited  by  drivers  of  hacks  and  job-wagons  is  not  such  as  to 
give  to  all  such  drivers  a  right  to  occupy  the  platforms  and 
depots  of  railroads.  If  such  right  exists,  it  exists,  under  the 
statute,  equally  for  all ;  and  railroad  companies  are  obliged  to 
admit  to  their  depots,  not  only  persons  having  business  there 
to  deliver  or  receive  passengers  or  merchandise,  but  all  persons 
seeking  such  business,  and  to  furnish  reasonable  and  equal 
facilities  and  conveniences  for  all  such. 

The  only  case  we  have  seen  which  seems  to  lend  any  counte- 
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nance  to  the  position  that  a  railroad  company  has  no  right  to 

exclude  persons  from  occupying  its  depots  for  the 
Brown^xui.  P^^P^se  of  Soliciting  the  patronage  of  passengers,  is 
iii«d.         '     Markham  v.  Brown,  8  N.  H.  523,  in  which  it  was  held 

that  an  innholder  had  no  right  to  exclude  from  his 
inn  a  stage-driver  who  entered  to  solicit  guests  to  patronize  his 
stage  in  opposition  to  a  driver  of  a  rival  line  who  had  been  ad- 
mitted for  a  like  purpose.  It  was  said  to  rest  upon  the  right  of 
the  passengers  rather  than  that  of  the  driver.  However  it  may 
be  with  a  guest  at  an  inn,  we  do  not  think  that  passengers  in  a 
railroad  depot  have  such  possession  of  a  right  in  the  premises 
as  will  give  to  carriers  of  baggage,  soliciting  their  patronage^ 
an  implied  license  to  enter,  irrevocably  by  the  railroad  company. 
Barney  v.  Oyster  Bay  H.  Steamboat  Co.,  67  N.  Y.  301,  and 
Jencks  v,  Coleman,  2  Sumn.  221,  are  cases  directly  in  point. 
See  also  Com.  v,  iPower,  7  Met.  496,  and  Harris  v,  Stevens,  31 
Vt.  79. 

It  is  argued  that  the  statute  gave  to  the  defendant  the  same 
right  to  enter  upon  and  use  the  buildings  and  platforms  of  the 

plaintiff  which  the  plaintiff  gave  to  Porter  &  Sons. 
fend«^w>der  ^^^  plaintiff  made  a  contract  with  Porter  &  Sons 
suute.  to  do  all  the  service  required  by  incoming  passengers, 

in  receiving  from  the  plaintiff,  and  delivering  in  the 
town,  baggage  and  merchandise  brought  by  them,  and  prohibited 
the  defendant  and  all  other  owners  of  job-wagons  from  entering 
the  station  for  the  purpose  of  soliciting  from  passengers  the  car- 
riage of  their  baggage  and  merchandise,  but  allowed  them  to 
enter  for  the  purpose  of  delivering  baggage  or  merchandise,  or 
of  receiving  any  for  which  they  had  orders.  The  statute.  Pub. 
Stat.  chap.  112,  sect.  188,  is  in  these  words  :"  Every  railroad 
corporation  shall  give  to  all  persons  or  companies  reasonable  and 
equal  terms,  facilities,  and  accommodations  for  the  transportation 
of  themselves,  their  agents  and  servants,  and  of  any  merchandise 
and  other  property  upon  its  railroad,  and  for  the  use  of  its  rail- 
road, and  for  the  use  of  its  depots  and  other  buildings  and 
grounds,  and,  at  any  point  where  its  railroad  connects  with 
another  railroad,  reasonable  and  equal  terms  and  facilities  of 
interchange.*'  A  penalty  is  prescribed  in  sect.  191  for  violations 
of  the  statute.  The  statute,  in  providing  that  railroad  corpora- 
tions shall  give  to  all  persons  equal  facilities  for  the  use  of  its 
depot,  obviously  means  a  use  of  right.  It  does  not  intend  to- 
prescribe  who  shall  have  the  use  of  the  depot,  but  to  provide  that 
all  who  have  the  right  to  use  it  shall  be  furnished  by  the  railroad 
company  with  equal  conveniences.  The  statute  applies  only  to- 
relations  between  railroads  as  common  carriers  and  their  patrons. 
It  does  not  enact  that  a  license  given  by  a  railroad  company  to  a 
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stranger  shall  be  a  license  to  all  the  world.  If  a  railroad  com- 
pany  allows  a  person  to  sell  refreshments  or  newspapers  in  its 
depot,  or  to  cultivate  flowers  on  its  station  grounds,  the  statute 
does  not  extend  the  same  right  to  all  persons.  If  a  railroad 
company,  for  the  convenience  of  its  passengers,  allows  a  baggage 
expressmen  to  travel  in  its  cars  to  solicit  the  carriage  of  the  bag- 
gage of  passengers,  or  to  keep  a  stand  in  its  depot  for  receiving 
orders  from  passengers,  the  statute  does  not  require  it  to  furnish 
equal  facilities  and  conveniences  to  all  persons.  The  fact  that 
the  defendant,  as  the  owner  of  a  job-wagon,  is  a  common  carrier, 
gives  him  no  special  right  under  the  statute :  it  only  shows  that 
it  is  possible  for  him  to  perform  for  passengers  the  service  which 
he  wishes  to  solicit  of  them. 

The  English  Railway  &  Canal  Traffic  Act,  17  &  18  Vict, 
chap.  31,  requires  every  railway  and  canal  company  to  afford  all 
reasonable  facilities  for  traffic,  and  provides  that  "  no 
such  company  shall  make  or  give  any  undue  or  un-  ^.d^JlIi^***"**^ 
reasonable  preference  or  advantage  to  or  in  favor  of 
any  particular  person  or  company,  or  any  particular  description  of 
traffic,  in  any  respect  whatever."  Marriott  v.  London  &  S.  W. 
R.  Co.,  I.  C.  B.  N.  S.  499,  was  under  this  statute.  The  com- 
plaint was,  that  the  omnibus  of  Marriott,  in  which  he  brought 
passengers  to  the  railroad,  was  excluded  by  the  railway  company 
from  its  station  grounds,  when  other  omnibuses  which  brought 
passengers  were  admitted.  An  injunction  was  ordered.  Beadell 
V.  Eastern  Counties  R.  Co.,  2  C.  B.  N.  S.  509,  was  a  complaint^ 
under  the  statute,  that  the  railway  company  refused  to  allow  the 
complainant  to  ply  for  passengers  at  its  station,  it  having  granted 
the  exclusive  right  of  taking  up  passengers  within  the  station 
to  one  Clark.  The  respondent  allowed  the  complainant's  cabs  to 
ent  erthe  station  for  the  purpose  of  putting  down  passengers,  and 
then  required  him  to  leave  the  yard.  An  injunction  was  refused. 
One  ground  on  which  the  case  was  distinguished  from  Marriott's- 
is,  that  the  complainant  was  allowed  to  enter  the  yard  to  set 
down  passengers,  and  was  only  prohibited  from  remaining  to  ply 
for  passengers.  See  also  Painter  v.  London,  B.  &  S.  C.  R.  Co., 
2  C.  B.  N.  S.  702 ;  Barker  v.  Midland  R.  Co.,  18  C.  B.  46.  Be- 
sides* Marriott's  Case,  supra^  Palmer  v,  London,  B.  &  S.  C.  R. 
Co.,  L.  R.  6  C.  P.  194,  and- Parkinson  v.  Great  Western  R.  Co., 
L.  R.  6  C.  P.  554,  are  cases  in  which  numerous  injunctions  were 
granted  under  .the  statute  :  in  the  former  case,  for  refusing  to 
admit  to  the  station-yard  vans  containing  goods  for  delivery  to  the 
railway  company  for  transportation  by  it ;  in  the  latter  case,  for 
refusing  to  deliver  at  the  station,  to  a  carrier  authorized  to  re- 
ceive them,  goods  which  h^d  been  transported  on  the  railroad. 

We  have   not   been  referred  to  any  decision  or  dictum,  in. 
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England  or  in  this  country,  that  a  common  carrier  of  passengers 
and  their  baggage  to  and  from  a  railroad  station  has 
tommoT^t^  any  right,  without  the  consent  of  the  railroad  com- 
ri«r,iuidiio  pany,  to  ifse  the  grounds,  buildings,  and  platforms  of 
liffhttoBM  the  station  for  the  purpose  of  soliciting  the  patron- 
•tation.  j^gg  q£  passengers,  or  that  a  regulation  of  the  com- 

pany which  allows  such  use  by  particular  persons,  and  denies  it 
to  others,  violates  any  right  of  the  latter.  Cases  at  common  law 
or  under  statutes  to  determine  whether  railroad  companies  in 
particular  instances  gave  equal  terms  and  facilities  to  different 
parties  to  whom  they  furnished  transportation,  and  with  whom 
they  dealt  as  common  carriers,  have  no  bearing  on  the  case  at 
bar.  The  defendant,  in  his  business  of  solicitor  of  the  patronage 
of  passengers,  held  no  relations  with  the  plaintiff  as  a  common 
carrier,  and  had  no  right  to  use  its  station  grounds  and  buildings. 
A  majority  of  the  court  are  of  the  opinion  that  there  should  be 
judgment  on  the  verdict. 

Field,  J.,  dissenting.  —  The  chief  justice,  Mr.  Justice  Devens, 
and  myself  think  that  our  statutes  should  receive  a  different  con- 
struction from  that  given  to  them  by  a  majority  of 
pwWoM.        ^^^  court.     Pub.  Stat.  chap.  112,  sect,  188,  provides 

that  **  every  railroad  corporation  shall  give  to  all 
persons  or  companies  reasonable  and  equal  terms,  facilities, 
and  accommodations  for  the  transportation  of  themselves,  their 
agents  and  s*ervants,  and  of  any  merchandise  and  other  property, 
upon  its  railroad,  and  for  the  use  of  its  depot  and  other  build- 
ings and  grounds,  and,  at  any  point  where  its  railroad  connects 
with  another  railroad,  reasonable  and  equal  terms  and  facilities 
of  interchange.*'  Sect.  189  of  the  same  chapter  provides  that 
*'  every  railroad  corporation  shall  promptly  forward  merchandise 
consigned  or  directed  to  be  sent  over  another  road  connecting 
with  its  road,  according  to  the  directions  contained  thereon  or 
accompanying  the  same ;  and  shall  not  receive  and  forward  over 
its  road  merchandise  consigned,  ordered,  or  expressly  directed  to 
be  received  and  forwarded,  by  a  different  route."  By  sect.  191, 
ibid.,  a  railroad  corporation  which  violates  these  provisions  is 
liable  for  all  damages  sustained  by  reason  of  such  violation,  and 
to  a  penalty  of  $200,  which  may  be  recovered  to  the  use  of  the 
party  aggrieved  or  to  the  use  of  the  Commonwealth. 

These  sections  are  taken  from  Stat.  1874,  chap.  372,  sects.  138, 
139,  141 ;  and  Stat.  1880,  chap.  258.  Pub.  Stat.  chap.  112,  sect. 
188,  was  first  enacted  by  Stat.  1867,  chap.  339. 

This  section  does  not,  in  terms,  require  that  the  persons  or 
companies  to  which  the  corporation  is  required  to  give  "  reason- 
able and  equal  terms,  facilities,  and  accommodations/'  shall  own 
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the  merchandise  which  is  transported,  nor  is  it  limited  to  the 
delivery  of  merchandise  to  be  transported  by  the  railroad  cor- 
poration. In  the  clause  relating  to  connecting  railroads,  the 
section  plainly  means  that  railroads  shall  give  to  other  railroads 
connecting  with  them,  and  shall  receive  from  such  other  rail- 
roads, reasonable  and  equal  terms  and  facilities  of  interchange, 
both  in  delivering  passengers  and  merchandise  to,  and  in  receiv- 
ing them  from,  the  railroads  with  which  they  connect. 

The  provision  that  every  railroad  corporation  shall  give  to  all 
persons  or  companies  reasonable  and  equal  terms,  facilities,  and 
accommodations  for  the  use  of  the  depot  and  other 
buildings  and  grounds,  must  include  the  use  of  the  to*iri!JtTnd" 
depot  and  other  buildings  and  grounds  for  receiving  gro.ndfor 
passengers  and  merchandise  from  a  railroad  at  the  r««eiTiBg  pm* 
terminus  where  the  transportation  on  the  railroad  ■•■«^*"' 
ends,  as  well  as  for  delivering  passengers  and  merchandise  to  a 
railroad  at  the  terminus  where  such  transportation  begins.     As 
the  last  clause  of  the  section  makes  provision  for  carriers  con- 
necting by  railroad,  we  think  that  the   preceding  clause  was 
intended  to  make  provision  for  other  connecting  carriers,  and  to 
include  public  or  common  carriers  as  well  as  private  carriers 
actually  employed  by  passengers  or  by  the  owners  or  consignees 
of  merchandise:     Stages  and  expresses   are  the  only  common 
carriers  of  passengers  and  of  merchandise  to  and  from  many 
places  in  the  Commonwealth,  and,  in  connection  with  railroads, 
often  form  a  continuous  line  of  transportation.     The  statute,  we 
think,  was  intended  to  prevent  unjust  discrimination  by  a  rail- 
road corporation  between  common  carriers  connected  with  it  in 
any  manner,  and  to  require  that  the  railroad  corporations  should 
furnish  to  such  carriers  reasonable  and  equal  terms,  facilities, 
and  accommodations  in  the  use  of  its  depot  and  other  buildings 
and  grounds  for  the  interchange  of  traffic. 

A  railroad  corporation  can  make  reasonable  rules  and  regula- 
tions concerning  the  use  of  its  depot  and  other  buildings  and 
grounds,  and  can  exclude  all  persons  therefrom  who  comMayeaa- 
have  no  business  with  the  railroad  ;  and  it  can  proba-  not  •dmit-oae 
bly  prohibit  all  persons  from  soliciting  business  for  <»nier  aad 
themselves  on  its  premises.     Whatever  may  be  its  •»«»■«•  »**•"• 
right  to  exclude  all  common  carriers  of  passengers  or  of  mer- 
chandise from  its  depot  and  grounds  who  have  not  an  order  to 
enter,  given  by  persons  who  are,  or  who  intend  to  become,  pas- 
sengers, or  who  own  or  are  entitled  to  the  possession  of  merchan- 
dise which  has  been  or  is  to  be  transported,  it  cannot  arbitrarily 
admit  to  its  depot  and  grounds  one  common  carrier,  and  exclude 
all  others.     The  effect  of  such  a  regulation  would  be  to  enable 
a  railroad  corporation  largely  to  control  the  transportation  of 
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passengers  and  merchandise  beyond  its  own  line,  and  to  establish 
a  monopoly  not  granted  by  its  charter,  which  might  be  solely  for 
its  own  benefit,  and  not  for  the  benefit  of  the  public.  Such  a 
regulation  does  not  give  "  to  all  persons  or  companies  reasonable 
and  equal  terms,  facilities,  and  accommodations  .  .  .  for  the  use 
of  its  depot  and  other  buildings  and  grounds,"  in  the  transporta- 
tion of  persons  and  property.  See  Parkinson  v.  Great  Western 
R.  Co.,  L.  R.  6  C.  P.  554;  Palmer  v,  London,  B.  &  S.  C.  R.  Co., 
Id.  194;  New  England  Express  Co.  v.  Maine  Central  R.  Co.,  57 
Me.  188. 

Marriott  v.  London  &  S.  W.  R.  Co.,  i  C.  B.  N.  S.  499,  was  an 
application  for  an  injunction  under  Stat.  17  &  18  Vict.  chap.  31, 

sect.  2 ;  and  an  injunction  was  issued  compelling 
*"d'rt\T**  ^^  company  to  admit  the  complainant's  omnibuses 
•zamiDed.         i^to  its  yard  "at  all  reasonable  times,  for  the  purpose 

of  forwarding,  receiving,  and  delivering  traffic  upon 
and  from  its  said  railway,  and  in  the  same  manner,  and  to  the 
same  extent,  as  other  public  vehicles  of  a  similar  description  are 
admitted  into  the  said  yard  for  that  purpose."  In  that  case  the 
company  had  made  arrangements  with  one  Williams  to  provide 
sufficient  accommodations,  by  means  of  omnibuses,  for  passengers 
over  a  part  of  the  route  on  which  the  complainant's  omnibuses 
ran ;  but  it  appears  that  there  were  passenger*  from  Twicken- 
ham and  Hamptonwick  whose  sole  reliance  was  upon  the 
complainant's  omnibuses.  Williams's  omnibuses  were  admitted 
within  the  yard,  to  set  down  and  to  receive  passengers,  but  the 
complainant's  omnibuses  were  not  permitted  to  enter  the  yard 
for  either  purpose.  The  court  held,  that,  as  it  did  not  appear 
that  there  was  any  public  benefit  which  justified  the  course  pur- 
sued by  the  company,  the  arrangement  with  Williams  was  an 
"undue  and  unreasonable  preference  and  advantage "  in  his 
favor,  within  the  meaning  of  the  statute. 

Beadell  zk  Eastern  Counties  R.  Co.,  2  C.  B.  N.  S.  509,  and 
Painter  v,  London,  B.  &  S.  C.  R.  Co.,  2  C.  B.  N.  S.  702,  were 
both  applications  under  the  same  statute.  In  one  of  these  cases 
the  railway  company  had  agreed  with  a  cab  proprietor,  in  consid- 
eration of  six  hundred  pounds,  to  allow  him  the  exclusive  liberty 
of  plying  for  hire  within  its  station ;  and  in  the  other,  similar 
exclusive  privileges  had  been  granted  to  a  limited  number  of  cab 
proprietors.  The  application  of  a  cab  proprietor  to  be  admitted 
on  equal  terms  was  refused  in  each  case,  on  the  ground  that 
it  was  not  shown  that  the  arrangement  made  by  the  companies 
was  not  beneficial  to  the  public ;  and  it  was  said  that  "  the 
statute  in  question  was  passed  for  the  benefit  of  the  public,  and 
not  for  that  of  individuals."  The  later  English  cases  we  have 
cited  seem  to  show,  that,  under  the  English  statute,  the  public 
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convenience  or  inconvenience  is  not  exclusively  the  test,  but  is 
only  one  element  to  be  taken  ipto  account  in  considering  what 
is  an  undue  and  unreasonable  preference,  and  that  a  common 
carrier  may  be  regarded  as  representing  all  those  persons  who 
choose  to  employ  him. 

While  the  English  statute  provides  against  undue  and  unrea- 
sonable preferences  and  advantages,  it  does  not,  in  terms,  pro- 
vide that  all  persons  and  companies  shall  have  reasonable  and 
equal  terms,  facilities,  and  accommodations  for  the  use  of  the 
depot  and  other  buildings  and  grounds  of  a  railroad  corporation. 
The  statute  relating  to  expressmen,  construed  in  New  England 
Express  Co.  v,  Maine  Central  R.  Co.,  57  Me.  188,  is  in  this 
respect  similar  in  terms  to  Pub.  Stat.  chap.  112,  sect.  188. 

It  is  undoubtedly  a  convenience  to  passengers  on  a  railroad 
that  common  carriers  of  passengers,  or  of  baggage  and  other 
merchandise,  should  be  in  waiting  on  the  arrival  of  trains  at  a 
station,  although  no  order  requiring  the  attendance  of  such  car- 
riers has  been  previously  given. 

While  the  statute  requiring  a  railroad  corporation  to  give  to 
all  persons  and  companies  reasonable  and  equal  terms,  facilities, 
and  accommodations  for  the  use  of  its  depot  and  other  buildings 
and  grounds,  must,  from  the  nature  of  the  subject,  be  so  con- 
strued as  to  permit  the  corporation  to  make  such  reasonable 
regulations  as  are  necessary  to  enable  it  to  perform,  without 
inconvenience,  its  duties  as  a  common  carrier,  and  as  the  size 
and  condition  of  its  depot  and  other  buildings  and  grounds 
require,  yet  the  facts  stated  in  the  report  cannot  be  held  suf- 
ficient to  warrant  the  plaintiff  in  admitting  one  company  of 
expressmen  to,  and  in  excluding  all  others  from,  the  advantages 
of  bringing  express- wagons  within  its  grounds,  and  of  accepting 
or  of  soliciting  employment  as  a  common  carrier  of  baggage 
from  the  passengers  arriving  at  its  depot.  The  report  does  not 
show  that  any  inconvenience  to  the  railroad  company,  or  to  the 
public  using  the  railroad,  was  occasioned  by  the  defendant  enter- 
ing the  grounds  of  the  company  for  the  purpose  of  soliciting 
employment  of  a  common  carrier  of  baggage.  Upon  the  facts, 
as  they  appear  in  the  report,  it  cannot  be  said,  that,  within  any 
reasonable  construction  of  the  statute,  reasonable  and  equal  facil- 
ities were  granted  to  the  defendant  and  to  A.  S.  Porter  &  Sons, 
or  that  any  necessity  existed  for  giving  a  preference  to  the 
latter. 

In  Hole  V.  Digby,  27  Week.  Rep.  884,  it  was  held,  that,  if  a 
railway  company  licensed  one  person  to  ply  with  carriages  with- 
in its  station  yard,  a  person  not  so  licensed  commits  a  trespass 
in  entering  the  yard  against  the  prohibition  of  the  company, 
although  the  license  given  was  an  undue  preference  within  the 
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meaning  of  Stat  17  &  i8  Vict  chap.  31,  sect  2.  See  Barker  v^ 
Midland  R.  Co.,  18  C.  B.  46. 

That  statute  authorized  an  application  to  the  Court  of  Com- 
mon Pleas,  or  to  a  judge  of  that  court,  by  any  person  complain- 
ing of  a  violation  of  the  Act,  and  authorized  the  court  or  judge 
to  issue  a  writ  of  injunction  restraining  the  company  from  con- 
tinuing to  violate  the  Act ;  and,  in  case  of  disobedience  by 
the  company,  authorized  the  court  or  judge  to  issue  a  writ  of 
attachment,  and  to  direct  the  payment  of  a  sum  of  money  not 
exceeding  two  hundred  dollars  for  every  day  during  which,  after 
a  day  to  be  named,  the  company  failed  to  obey  the  injunction  ; 
and  by  sect.  6  it  was  provided  that  "no  proceeding  shall  be  taken 
for  any  violation  or  contravention  of  the  above  enactment,  except 
in  the  manner  provided,"  saving,  however,  all  rights  under  exist- 
ing laws.  By  Stat  36  &  37  Vict  chap.  48,  sect  6,  the  jurisdic- 
tion given  to  the  Court  of  Common  Pleas  was  transferred  to 
railway  commissioners. 

The  remedies  provided  by  our  Statutes  (Public  Stat,  chaps.  112, 

191)  are  an  action  for  damages,  and  also  an  action  of  tort  for  a 

penalty,  which  may  be  recovered  by  the  party  ag- 

MoBdaiit  Bot    grieved  to  his  own  use.     If,  then,  the  railroad  com- 

,.iit,.f  .tort.  S^^^^  ^^^  ^^^  ^^^^^  appearing  in  the  report,  had  no 

right  absolutely  to  exclude  the  defendant,  as  a  common  carrier, 
from  entering  its  depot  and  grounds  to  solicit  employment  from 
passengers,  while  it  permitted  A.  S.  Porter  &  Sons  to  enter  for 
this  purpose,  and  if  it  would  be  liable  to  the  defendant  in  an 
action  for  excluding  him,  the  defendant  could  not  be  guilty  of  a 
tort  in  entering  for  this  purpose  in  a  reasonable  manner  and  at 
reasonable  times. 

Rules  and  Regulations  by  Railroad  Companies  generally.  —  A  railroad  company, 
both  as  the  owner  and  proprietor  of  the  houses  and  buildings  connected  wiui 
its  road  and  as  a  carrier  01  passengers,  has  authority  to  make  reasonable  and 
suitable  rules  and  regulations  in  regard  to  passengers  intending  to  pass 
and  repass  on  its  road,  m  its  passenger-cars,  and  in  regard  to  all  other  persons 
having  business  with  it.     Com.  v.  Power,  7  Met.  600;  s.  c,  41  Am.  Dec  472. 

Rules  must  be  Reasonable^  —  All  rules  must,  of  course,  be  reasonable,  and 
must  be  enforced  in  a  reasonable  manner.  State  v,  Overton,  24  N.  J.  L.  435 ; 
Chicago,  etc.,  R.  R.  Co.  v.  Williams,  55  III.  185 ;  Donovan  v,  Tex.  &.  Pac.  R.. 
Co.,  29  Am.  &  Eng.  R.  R.  Cas.  320. 

Determination  as  to  Reasonableness.  —  The  decisions  do  not  agree  as  to 
whether  the  court  or  the  jury  shall  determine  al  to  whether  or  not  a  certain 
rule  is  reasonable. 

It  has  been  held  in  some  cases  that  the  reasonableness  of  regulations  other 
than  by-laws  is  a  question  of  fact  for  the  jury.  State  v.  Overton,  24  N.  J.  L, 
435 ;  State  v.  Charin,  7  Iowa,  204,  and  cases  cited  therein. 

In  other  cases  it  has  been  held  that  such  question  is  for  the  court  111., 
etc.,  R.  R.  Co.  V,  Whittemore,  43  111.  420;  Vedder  v.  Fellows,  20  N.  Y.  126; 
Tracy  v,  N.  Y.  &  H.  R.  R.  Co.,  9  Bos.  396 ;  HofiR^auer  v,  Delhi,  etc.,  R.  R. 
Co.,  52  la.  342 ;  Louisville  &  Nashville  R.  R.  Co.  v,  Fleming,  18  Am.  & 
Eng.  R.  R.  Cas.  347. 
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**  The  better  opinion  is,  however,  that  the  question  ts  generally  a  mixed 
one  of  law  and  fact."  i  Kedf.  on  Railw.  95 ;  Thomp.  on  Car.  335 ;  Day  v. 
Owen,  5  Mich.  520 ;  Bass  v.  Chicago,  etc.,  K.  R.  Co.,  36  Wis.  450 ;  Brown 
V.  Memphis,  etc.,  R.  R.  Co.,  4  Fed.  Rep.  37. 

**  So  far  as  the  reasonableness  of  the  rule  in  controversy  depends  upon  the 
existence  of  particular  facts  and  circumstances,  it  is  necessarily  a  question 
for  the  jury ;  but  if  the  facts  are  undisputed,  the  question  is  a  proper  one  for 
the  court  to  determine.  Keeping  this  distinction  in  view,  the  cases  on  this 
subject  may  perhaps  be  reconciled  without  diflficulty."  Com.  v.  Power, 
41  Am.  Dec.  472,  note,  and  cases  cited  therein. 

And  see  in  this  connection  Thomp.  on  Carriers,  335 ;  Jencks  v,  Coleman, 
2  Sumn.  221 ;  Merrihew  v.  Milwaukee,  etc.,  R.  R.  Co.,  5  Am.  Law.  Reg.  364; 
Chicago,  etc.,  R.  R.  Co.  v.  Williams,  55  111.  185;  State  v.  Charin,  7  la.  204; 
Day  v.  Owen,  5  Mich  520;  People  v,  Gillson,  3  Park,  Cr.  234;  Pennsylvania 
R.  K.  Co.  V.  Langdon,  92  Pa.  St.  21 ;  Houston,  etc.,  R.  R.  Co.  v.  Moore,  49 
Tex.  31 ;  Stephen  v.  Smith,  29  lb.  r6o;  Gleason  v,  Goodrich  I.  Co.,  32  Wis. 
85 ;  Williams  v.  Great  Western  Ry.  Co.,  10  Ex.  15.  But  see  i  Redf.  on  Railw. 
92,  note. 

But,  of  course,  no  rule  can  be  made  which  infringes  the  rights  of  a  patron 
of  the  road  ;  and,  furthermore,  a  rule  to  be  valid  must  be  general  and  perma- 
nent in  its  nature,  and  not  made  for  a  particular  occasion  or  emergency.  Day 
V,  Owen,  5  Mich.  520. 

And  it  is  clear  that  the  occasional  non-enforcement  of  a  rule  does  not  abro- 
gate it  so  as  to  prevent  its  enforcement  in  other  cases.  Chicago,  etc.,  R.  R. 
Co.  V,  Williams,  55  111.  185;  Bass  v.  Chicago,  etc.,  R.  R.  Co.,  36  Wis.  450. 

Delegation  of  Power  of  Enforcement.  — Station  Agent.  —  It  is  also  well  settled 
that  '*  the  power  which  the  company  thus  has  to  regulate  its  several  depots 
may  be  dele|;ated  to  suitable  officers ;  .  .  .  and  where  it  has  appointed  a  super- 
intendent with  authority,  by  himself  and  his  assistants,  to  have  charge  of  the 
depot,  and  manage  its  concerns,  it  is  incident  to  his  authority  to  exclude,  or 
direct  the  exclusion  of,  persons  who  persist  in  violating  the  reasonable  regula- 
tions prescribed,  and  thereby  interrupt  the  officers  and  servants  of  the  com- 
pany in  the  discharge  of  their  respective  duties,  or  annoy  passengers." 
Com.  V.  Power,  7  Met.  602 ;  i  Redfield  on  Railways,  88. 

Hotel  Runners.  —  When  holding  Ticket.  —  And  where  the  facts  were  as  fol- 
lows. Certain  innkeepers  had  been  in  the  habit  of  sending  their  servants  to  the 
platform  of  a  depot  to  solicit  the  patronage  of  passengers  arriving  in  the  cars ; 
it  had  become  a  great  annoyance,  in  consequence  of  which  the  station  agent 
addressed  a  circular  letter  to  said  innkeepers,  requesting  them  to  discontinue 
the  practice.  All  did  so  but  the  complainant,  who  was  after  a  time  forbidden 
to  enter  the  depot ;  this  he  ignored,  and  was  finally  removed  therefrom  upon 
one  occasion  by  force,  —  it  was  held  that  the  fact  of  his  having  at  the  time  a 
ticket  in  his  pocket  for  a  station  on  the  road,  procured  for  him  by  a  third 
person,  cut  no  figure  whatever ;  the  station  agent  and  his  employees  being 
ignorant  that  such  was  the  case.  Com.  v.  Power,  7  Met.  604;  and  see  Harris 
V.  Stevens  ^/  a/.,  31  lb.  79. 

Express- Agent.  —  Waiver  at  Regulations.  —  In  a  New  York  case  it  was  held 
that  the  removal  from  a  boat  o!  an  express-agent  was  justifiable  where  he 
persisted  in  soliciting  business  against  the  remonstrance  of  the  carrier,  al- 
though he  had  obtained  a  ticket  for  the  passage  ;  and  furthermore,  that,  while 
a  common  carrier  is  not  bound  to  permit  a  busmess  which  interferes  with  his 
own  interests  to  be  transacted  on  his  vehicles,  his  waiver  of  his  rights  in  re- 
cord to  one  person  does  not  obligate  him  to  waive  them  as  to  another.  The 
D.  R.  Martm,  11  Blatch.  233.  And  see  Barney  v,  O.,  B.  &  H.  Steamboat 
Co.,  67  N.  Y.  301.  And  in  another  and  similar  case  in  the  same  State,  where 
the  plaintifE,  who  was  the  known  agent  of  the  Tremont  line  of  stage-coaches, 
knew  that  the  proprietors  of  the  steamboat  *'  Benjamin  Franklin ''  had  entered 
33  A.  &  E.  R.  Cas.— 33. 
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into  a  contract  with  the  Citiaens*  Stage«Coach  Company,  to  cany  passengers  be- 
tween Boston  and  Providence,  in  connection  with  and  to  meet  the  steamboat, 
notwithstanding  ^hich  he  was  in  the  habit  of  coming  on  board  the  stcancr  at 
Providence  and  Newport  for  the  purpose  of  soliciting  passengers  for  the  Tre- 
mont  line,  it  was  held,  that  if  the  jury  was  of  the  opinion  that  such  eontract 
was  reasonable  and  bona  fide,  and  not  entered  into  for  the  purpose  of  an 
oppressive  monopoly,  the  exclusion  of  the  plaintiff  from  the  boat  itn  qitestioa 
was  a  reasonable  regulation,  and  so  the  jury  found.  Jencks  v.  Cofenaiv  2 
Sum.  221. 

Conditions  Imposed.  —  Undue  Preference  of  Company's  Agent.  —  Bat  it  was 
held  in  an  English  case,  where  a  railway  company  permitted  ;a  carrier  (who  also 
acted  as  superintendent  of  its  goods  traffic)  to  hold  himself  out  as  its  agent 
for  the  receipt  of  goods  to  be  carried  on  its  line,  and  his  office  as  the  receiv- 
ing office  01  the  company,  and  ^oods  were  received  by  him  at  that  place, 
without  requiring  the  senders  to  sign  conditions  which  the  company  required 
all  other  carriers  who  brought  goods  to  its  station  to  sign,  that  such  action 
was  an  undue  preference,  and  could  be  enjoined.  Baxendale  v.  The  Bristol  & 
Exeter  Ry.  Co.,  11  C.  B.  N.  S.  787. 

Use  of  Station.  —  Truckmen.  —  It  was  held  in  another  English  case  that  a 
railway  company  which  employed  agents  to  deliver  goods  in  a  large  town  to 
consignees,  sucn  agents  bein^  allowed  to  pack  and  arrange  such  goods  npon 
vans  within  the  station,  coiud  rightfully  refuse  the  same  privilege  to  other 
carriers,  on  the  ground  that  **a  thing  may  be  very  reasonable  and  proper  to 
be  done  by  the  railway  within  its  own  premises,  which  it  is  not  in  the  least 
degree  bound  to  communicate  to  other  people.  Pickford  v,  Caledonian  Ry. 
Co.,  4  Sess.  Cas.  755. 

Admission  of  Vans  to  Station  Grounds.  —  And  it  was  held,  in  still  another 
English  case  where  the  facts  were  as  follows  :  **  A  railway  company  refused  to 
receive  goods  sent  to  their  station  by  the  public  generally,  after  a  quarter  past 
five  o'clock  p.m.,  to  be  forwarded  by  the  goods  train  which  left  such  station 
on  the  same  night;  but  they  receivea  goods  for  the  same  train  brought  there 
by  their  agent,  **  W.,"  as  late  as  eight  o'clock  p.m.  "  W."  had  a  receiving- 
office  for  goods  about  a  mile  from  the  station,  where  he  weighed,  classified,  and 
prepared  the  same  for  loading,  which  would  otherwise  have  had  to  be  done  at 
the  station,  and  but  for  which  having  been  so  previously  done,  the  same 
could  not  have  generally  been  received  at  the  station  at  so  late  an  hour,"  that 
the  admission  of  "  W.'s  "  vans  and  the  receipt  of  goods  from  him  at  a  later  hour 
than  a  quarter  after  five  was  an  undue  prejudice  to  others.  Garton  v.  Bristol 
&  Exeter  Ry.  Co.,  6  C.  B.  N.  S.  639.  And  see  Baxendale  v.  London  &  South- 
western Ry  Co.,  12  C.  B.  N.  S.  758.  Compare  Palmer  v»  same,  L.  R.  i  C. 
P-  588,  35  L.  J.  C.  P.  289.  And  see  same  v,  London,  Brighton,  &  So.  Coast 
Ry.  Co.,  68  L.  R.  C.  P.  194,  40  L.  J.  C.  P.  133. 

Refusal  to  permit  Omnibus  Proprietors  and  Drivers  in  Station  Yard.  —  In  the 
case  of  Barker  v.  The  Midland  Railway  Company,  18  C.  B.  46,  where  an 
omnibus  proprietor  sought  to  compel  a  railway  company  to  allow  his  vehicles 
to  enter  the  yard  of  a  certain  station  to  set  down  passengers  and  solicit  patron- 
age, it  was  held  that  the  action  could  not  be  maintained.  As  we  have  seen  in 
the  opinions  of  the  judges  in  the  principal  case,  it  was  held  in  the  leading  case, 
Marriott  v.  The  London  &  South-western  Railway  Company,  i  C.  B.  N.  S. 
498,  that,  in  the  absence  of  special  circumstances  showing  it  to  be  reasonable, 
the  granting  of  such  exclusive  privilege  to  an  omnibus  prc^ietor  amounted 
to  the  granting  of  undue  and  unreasonable  preferences,  and  that,  on  the  other 
hand,  it  was  laid  down  in  another  case  frequently  cited,  BeadeU  v.  The  Eastern 
Counties  Railway  Company,  2  C.  B.  N.  S.  509,  that  the  railway  company  could 
not  be  enjoinea  at  the  instance  of  a  rival,  where  no  inconvenience  to  the 
public  could  be  shown  to  have  arisen  from  the  arrangement ;  while  in  a  still 
later  case,  Painter  v.  The  London,  Brighton,  and  South  Coast  Railway  Com- 
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pany,  2  C.  B.  N.  S.  702,  the  court  held,  the  facts  being  similar  to  those  of  the 
last  case,  that  such  exclusive  permission  might  be  given,  although  it  was  sworn 
by  the  complainant,  and  by  several  other  fly  proprietors  who  were  likewise 
excluded,  that  occasional  delay  and  inconvenience  resulted  to  the  public  from 
the  course  pursued.  And  in  a  Tennessee  case,  where  the  facts  were  as  fol- 
lows, —  The  defendant  was  a  watchman  with  police  powers  at  the  Nashville  & 
Chattanooga  Railroad  Depot  in  the  city  of  Nashville.  The  company  had  a 
regulation  forbidding  hackmen,  peddlers,  expressmen,  and  loafers  from  com- 
ing within  the  depot  building. ,  Placards  were  posted  in  and  about  the  depot 
announcing  this  fact ;  but  the  proof  showed  that  it  was  a  rule  that  a  hackman 
who  had  a  check  for  luggage  of  a  passenger  was  allowed  to  enter  the  building  to 
obtain  the  same,  and  that  the  prosecutor  in  this  case,  who  was  a  hackman,  had 
such  a  check,  and  exhibited  it.  The  proof  also  showed  that  defendant  found 
prosecutor  in  the  depot,  endeavoring  to  induce  a  passenger  to  take  his  hack 
lor  the  Louisville  depot,  and  that  the  defendant  ordered  him  out  of  the  build- 
ing, and,  on  his  refusal  to  go,  forcibly  ejected  him  therefrom,  —  it  was  held^ 
that,  if  it  Was  the  rio;ht  of  the  hackman  under  the  regulations  to  go  into  the 
depot  to  obtain  the  luggage  of  a  passenger  whose  check  he  had,  then  it  could 
not  be  that  he  had  foneited  the  right,  at  the  will  of  the  watchman,  as  a  penalty 
for  departing  from  the  strict  line  of  his  right  by  going  into  the  sitting-room  for 
passengers.  In  doing  this  he  was  liable  to  be  ordered  out  of  this  unauthorized 
place,  and,  if  necessary,  ejected  from  it.  But  it  does  not  follow,  that,  in  the 
exercise  of  this  right  on  the  part  of  the  watchman,  he  could  go  farther,  and 
deprive  the  hackman  of  that  which  was  his  right ;  that  is,  to  procure  the  lug- 
gage for  which  he  had  a  check.  Summit  v.  The  State,  8  Lea  (Tenn.),  413 ; 
s.  c,  9  Am.  &  Eng.  R.  R.  Cas.  302,  and  notes. 

Particular  Carrier. —  Goods  sent  in  Care  of  Delivery.  —  It  has  been  held  in  Eng- 
land that  a  railroad  company  cannot  be  compelled  to  deliver  goods  arriving  at 
its  station  to  a  particular  cart-man  to  whose  care  they  are  addressed,  under 
sect  2  of  the  Railway  Traffic  Act  ^17  &  18  Vict.  c.  31),  which  provides  that 
**  every  railway  company  shall  afford  all  reasonable  facilities  for  the  receiving 
and  forwarding  and  delivering  of  traffic,"  and  shall  not  "  subject  any  particu- 
lar person  or  company,  or  any  particular  description  of  traffic,  to  any  undue  or 
unreasonable  prejudice  or  dis^vantage  in  any  respect  whatsoever."  Wan- 
nan's  Scottish  Central  Ry.  Co.,  i  Railway  &  Canal  Traffic  Cas.  237 ;  and  see 
Menzies  v.  The  Caledonian  Ry.  Co.,  5  Ry.  &  Canal  Traffic  Cas.  306.  Com- 
pare Parkinson  v,  Gt.  Wes.  Ry.  Co.,  L.  R.  6  C.  P.  544. 

Depot  and  Grounds.  —  Implied  License  to  enter.  —  Revocation  of.  —  While  it 
may  be  said  with  truth  that  companies,  by  opening  their  doors,  give  an  implied 
license  to  all  to  enter  their  depots,  such  license  is  unquestionably  revocable ; 
and  if  actually  revoked,  and  due  notice  given  to  an  individual  or  class  of  indi- 
viduals, and  they  still  persist  in  entering,  they  may  be  excluded  by  force. 
Com.  V.  Power,  7  Met.  602 ;  Weaver  v.  Bush,  8  J.  R.  'jZ, 

Personal  Injury. —  Depot  Platform.  —  Hackman.  —  It  was  held  in  a  Maine 
casQ,  where  a  hackman  who  was  accustomed  to  carry  passengers  to  and  from 
a  railroad  depot  was  injured  by  a  defect  in  its  platform,  he  was  entitled  to  re- 
cover, upon  the  ground  that  he  was  there  by  the  license  and  permission  of  the 
railroad  company ;  and  that,  considering  the  accommodation  afforded  by  him  to 
travellers,  he  might  be  lo^ed  upon  as  contributing  to  the  business  oi  the 
company.  Tobin  v.  Portland,  Saco,  &  Portland  R.  R.,  59  Me.  188;  s.  c,  8 
Am.  &  Eng.  Corp.  Cas.  557,  8  Am.  Rep.  415.  It  was  observed  by  Appleton, 
C.  J.,  in  rendering  his  opinion  in  this  case,  that  "  the  hackman,  conveying  pas- 
sengers to  a  railroad  depot  for  transportation,  and  aiding  them  to  alight  upon 
the  platform  of  the  corporation,  is  as  rightly  upon  the  same  as  the  passengers 
alighting;"  and  that  *Mt  would  be  absurd  to  protect  the  one  from  the  conse- 
quences of  corporate  negligence,  slnd  not  the  other."    Id. 
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Heinlein 

V. 

Boston  &  Providence  R.  Co. 

(^Massachusetts  Supreme  Judicial  Courts  May  7,  1888.) 

Who  it  Passenger.  —  Defective  Premises.  —  A  person  who  enters  a  railway 
station  intending  to  take  a  certain  train,  and  finding  it  gone,  waits  in  the 
station  for  a  horse-car,  is  not  a  passenger,  and  the  company  is  not  under 
the  duty  as  to  him  of  keeping  its  premises  safely  lighted. 

On  plainti£F's  exceptions.     Judgment  on  verdict. 

Action  of  tort  to  recover  damages  for  a  personal  injury  alleged 
to  have  been  caused  by  the  defendant's  negligence.  The  case 
was  tried  in  the  Superior  Court  before  Bacon,  J.,  and  a  jury.  At 
the  close  of  the  evidence  the  court  ruled  that  the  plaintiff  was 
not  entitled  to  recover,  and  directed  a  verdict  for  the  defendant, 
which  was  rendered  accordingly ;  to  which  ruling,  direction,  and 
verdict  the  plaintiff  excepted. 

The  facts  and  questions  presented  are  sufficiently  stated  in  the 
opinion. 

yohn  C.  Coombs  and  Nathaniel  U,  Walker  for  plaintiff. 

George  Putnam  and  Thomas  Russell  for  defendant. 

Devens,  J.  — The  plaintiff  entered  the  waiting-room  of  defend- 
ant's station  in  Roxbury,  intending  to  take  the  last  train  for  Boston, 

^^  for  which  a  friend  had  informed  him  he  was  in  time.   In 

fact,  it  had  been  gone  some  fifteen  minutes.  With  his 
friends  the  plaintiff  remained  "  three  minutes,  or  something  like 
that,"  as  he  stated  on  cross-examination,  or  "about  two  minutes," 
as  other  witnesses  stated,  in  conversation  with  them.  The  sta- 
tion agent  was  there,  clearing  up  the  station ;  but  no  inquiries 
were  made  of  him  or  anyone  on  the  subject  of  the  train.  At  the 
end  of  this  time  the  plaintiff  was  informed  by  his  friend  that  the 
last  train  to  Boston  had  gone,  and  that  he  would  have  to  take  a 
horse-car.  He  waited  "a  minute  or  two,"  as  he  states  in  his 
examination-in-chief,  or  "three  or  four  minutes,"  as  he  states  in 
his  cross-examination,  in  the  plaintiff's  station.  He  further 
testified,  "  I  was  waiting  for  a  horse-car  after  I  found  the  train 
had  gone ;  I  did  not  go  there  for  a  horse-car." 

His  brother  —  who  was  one  of  those  who  accompanied  him  — 
states  that,  after  being  informed  that  the  only  way  the  plaintiff^ 
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"**  could  get  in  "  to  Boston  "  was  to  take  horse-cars,"  ^dds,  "  We 
thought  we  could  wait  in  the  depot  until  one  came  along.*' 

At  the  expiration  of  the  time  which  the  plaintiff  had  waited 
after  being  informed  that  the  last  train  had  gone,  —  whether  it 
was  **one  or  two"  or  whether  it  was  "  three  or  four  minutes," — 
he  determined  to  leave  the  station.  He  then  found  that  the 
door  leading  to  the  street,  by  which  he  had  entered,  was  locked ;  and 
he  crossed  the  waiting-room  to  go  out  by  the  door  leading  to  the 
platform.  At  this  time  the  lights  in  the  ticket-office  and  waiting- 
room  were  extinguished,  by  which  some  light  was  thrown  upon 
the  door  or  steps  leading  to  the  platform,  which  platform  was 
then  lighted  by  an  electric  light,  which  left  the  door  and  steps  in 
shadow.  There  was  evidence  that  the  plaintifiE  was  injured  by 
reason  of  the  insufficient  light  on  these  steps.  Whether  there 
was  sufficient  evidence  that  he  was  in  the  exercise  of  due  care  as 
he  stepped  out  towards  the  platform  was  in  dispute. 

It  is  the  contention  of  the  plaintiff  that  he  was  on  the  premises 
at  the  invitation  of  the  defendant ;  and  that  the  company  was 
bound  to  see  that  its  premises  were  in  such  condition,  in  all  re- 
spects, that  such  a  person  in  the  exercise  of  ordinary 
care  could  leave  them  without  injury  ;  and  that  this  '^•^•■^'•■t 
extends  to  and  embraces  proper  and  suitable  plat-  "to  pWatirr. 
forms  and  steps  and  walks,  as  well  as  suitable  lights. 
The  only  obligation  that  the  defendant  could  have  been  under  to 
the  plaintiff  was  that  which  it  owed  to  one  intending  to  become  a 
passenger  in  one  of  its  trains,  who  would  have  a  right  to  use  the 
waiting-room  for  a  reasonable  time  before  the  arrival  of  the  ex- 
pected train,  or  to  one  who  sought  information  as  to  the  time  of 
departure  or  arrival  of  trains  in  which  he  was  interested.  Ad- 
mitting that,  as  to  such  persons,  there  was  a  duty  such  as  is 
claimed  by  the  plaintiff  owing  from  the  defendant,  by  reason  of 
an  implied  invitation  on  its  part  to  enter  the  waiting-room  in 
which  the  ticket-office  was  situated,  and  without  discusing 
whether,  in  view  of  the  fact  that  there  was  to  be  no  train  such 
as  he  desired,  and  that  he  remained  for  two  or  three  minutes 
without  making  any  inquiry,  the  plaintiff  could,  up  to  the  time 
that  he  was  informed  that  there  was  no  train  such  as  he  desired, 
be  held  to  have  the  rights  of  an  intending  passenger  or  of  a  per- 
son seeking  information,  —  we  are  of  opinion  that  after  that  time 
he  had  no  such  rights,  if  he  continued  to  remain  in  the  station  after 
he  had  full  opportunity  to  leave  it.  While  the  defendant  could, 
■of  course,  do  him  no  wanton  injury,  it  had  a  right  to  conduct  its 
business  in  the  ordinary  way,  without  regard  to  his  comfort  or 
convenience.  When  he  arrived  he  found  the  station-master 
clearing  up  the  station.  The  time  for  closing  it  had  arrived,  and, 
if  the  plaintiff  saw  fit  to  linger,  the  defendant's  servants  had  a 
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right  to  proceed  to  close  the  station  and  extinguish  the  lights. 
There  was  ample  time  for  him  to  have  retired  while  the  light  in 
the  waiting-room  was  burning.  This  room  was  not  a  place  where 
every  one  might  resort  and  use  it  for  his  own  business  ;  and  he 
could  n*ot  expect  that  it  or  his  way  out  would  be  kept  lighted  until 
the  arrival  of  the  horse-car  for  which,  as  he  states,  he  waited. 
Whether,  after  he  knew  there  was  no  railroad  train  for  him,  he  is 
to  be  considered  a  trespasser  or  mere  licensee,  is  not  important. 
He  could  have  no  higher  character  than  the  latter.  There  was 
no  allurement  or  inducement  held  out  for  him  to  remain ;  and 
if  he  did  so,  it  was  at  his  own  risk.  In  order  that  it  be  held  that 
thereafter  defendant  owed  any  duty  to  him,  it  should  be  shown, 
not  merely  that  it  or  its  servant  acquiesced  in  and  permitted  him 
to  remain  when  his  only  possible  business  had  been  concluded, 
but  that  it  was  in  accordance  with  their  invitation  or  with  the 
intention  and  design  with  which  the  waiting-room  was  prepared 
to  be  used.     Of  this  there  was  no  evidence. 

The  plaintiff  urges  that  the  inquiry  should  have  been  submitted 
to  the  jury,  as  a  question  of  fact,  whether  he  remained  an  unreason- 
able time  or  for  an  unauthorized  purpose.  On  the  plaintiffs  own 
statement,  three  or  four  minutes  elapsed  before  the  light  in  the 
station  was  put  out,  and  during  this  time  he  had  remained  for  his 
own  convenience.  Upon  these  facts  a  verdict  that  he  had  re- 
mained only  a  reasonable  time  or  for  an  authorized  purpose  would 
not  have  been  justified.  Nothing  was  shown  to  have  been  done 
wilfully  or  wantonly  to  the  injury  of  the  plaintiff,  and  upon  these 
facts  the  presiding  judge  properly  ruled  that  the  plaintiff  was  not 
entitled  to  recover. 

In  this  view  of  the  case  it  is  unnecessary  to  inquire  whether 
there  was  sufficient  evidence  that  plaintiff  himself  was  in  the 
exercise  of  due  care  in  the  manner  in  which  he  left  the  station. 

Judgment  on  verdict. 

Who  is  a  Passenger.  —  See  Muehlhausen  v.  St.  Louis,  etc.,  R.  Co.,  28  Am. 
&  Eng.  R.  R.  Cas.  157 ;  McKimble  v,  Boston  &  M.  R.  Co.,  4  lb.  463  :  McQueen 
V.  Central  Branch  U.  P.  R.  Co.,  and  note,  15  lb.  226-229;  Smith  v.  St.  Paul 
City  R.  Co.,  16  lb.  310;  New  York  Central,  etc.,  R.  Co.  t/.  Vick,  17  lb.  608 ; 
Price  V.  Penn.  R.  Co.,  18  lb.  273 ;  Gardner  v.  New  Haven,  etc.,  R.  Co.,  and 
note,  18  lb.  170-176:  Sherman  v,  Hannibal  &  St.  Jo.  R.  Co.,  4  lb.  589;  Duff 
V,  Alleghany  Valley  R.  Co.,  2  lb.  i ;  Commonwealth  v,  Boston  &  M.  R.  Co.,. 
I  lb.  457 ;  Penn.  R.  Co.  v.  Price,  i  lb.  234. 
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Reed 

Richmond  &  Alleghany  R.  Co. 

(Virginia  Supreme  Court  of  Appeals^  Dec.  8,  1887.) 

Injury  to  Passenger  by  falling  off  Platfornif  —  Contributory  Ne^igenoOi  —  It 
is  not  only  negligence,  but  recklessness,  for  a  passenger  who  is  staying  'at  a 
railway  station,  on  a  dark  night,  when  the  platform  lamp  has  been  temporarily 
removed,  to  go  out  on  the  p^tform  and  walk  to  the  end  of  it ;  and  if  she  falls 
off  and  is  injured,  there  can  be  no  recovery. 

Receiver.  —  Leave  to  Sue.  —  A  receiver  as  such  cannot  be  sued  elsewhere 
than  in  the  court  in  which  he  was  appointed,  without  leave  of  such  court  had 
and  obtained ;  and  whether  leave  to  sue  will  be  granted,  rests  in  the  discretion 
of  the  court.  This  rule  is  not  affected  by  the  constitutional  right  of  citizens  to 
sue  in  federal  courts  in  certain  cases. 

Appeal  from  Circuit  Court  of  city  of  Richmond  ;  B.  R.  Well- 
ford,  Jr.,  Judge. 

This  action  was  *  brought  by  Mrs.  D.  A.  Reed  against  the 
Richmond  &  Alleghany  Railroad  Company,  to  recover  compen- 
sation for  injuries  sustained  by  the  plaintin  owing  to  a  fall  from 
a  platform  at  one  of  the  defendant's  stations.  The  judgment  of 
the  court  below  was  in  the  defendant's  favor.  The  plaintiff 
appealed. 

The  appellant,  a  citizen  of  the  State  of  Indiana,  filed  her  peti- 
tion in  the  court  below,  alleging  that  on  the  22d  of  July,  1885, 
she  took  passage  on  one  of  the  trains  of  the  Richmond  &  Alle- 
ghany Railroad  Company  at  the  town  .of  Lexington,  intending  to 
go  to  Bremo,  a  station  on  the  same  road ;  that  upon  the  arrival 
of  the  train  at  Scottsville,  which  was  about  three  o'clock  in  the 
morning  of  the  next  day,  she  left  the  train,  intending  to  resume 
her  journey  for  the  point  of  destination  a  few  hours  thereafter  ; 
that,  upon  leaving  the  train  at  Scottsville,  she  proceeded  to  the 
reception-room  for  passengers  in  the  depot  building  near  by,  it 
being  then  quite  dark ;  that,  a  little  while  afterwards,  she  went 
out  on  the  platform  in  front  of  the  reception-room,  and,  there 
being  no  sufficient  light  to  enable  her  to  see  her  way,  $he  fell 
from  the  platform  to  the  ground,  a  distance  of  several  feet,  in 
consequence  of  which  she  sustained  serious  bodily  injuries.  It 
was  also  averred  in  the  petition  that  all  the  franchises,  property, 
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rights,  etc.,  of  said  railroad  company  were  in  the  hands  of  certain- 
named  receivers,  appointed  by  an  order  of  the  said  court ;  and 
accordingly  the  prayer  of  the  petition  was,  that  the  petitioner  be 
granted  leave  "to  institute  against  the  said  receivers  in  any  court 
of  common  law  having  jurisdiction  of  the  subject,  such  action  " 
as  she  might  be  advised  to  be  proper  for  the  recovery  of  such 
damages  as  she  had  sustained  by  reason  of  her  fall  as  aforesaid. 
To  this  petition  the  receivers  filed  their  answer,  in  which  they 
denied  liability  on  their  part  to  the  petitioner,  alleging  that  their 
"  duty  to  the  petitioner  was  fully  performed  when  she  was  safely 
carried  to  Scottsville,  and  safely  put  ofif  the  train  ;  that  it  was 
not  their  duty  to  provide  accommodations  for  passengers  to  spend 
the  night,  and  that  it  was  negligence  on  the  part  of  the  petitioner 
to  walk  upon  the  platform  in  the  darkness.'*  "It  is  true,"  the 
answer  went  on  to  say,  "  that  there  was  no  railing  around  the 
platform  ;  and  to  have  put  one  there,  would  have  rendered  it  use- 
less for  the  purposes  for  which  it  was  built,  namely,  to  transfer 
freight  to  and  from  the  cars  ;  and,  even  if  there  was  no  light  on 
the  platform,  that  circumstance  did  not  constitute  a  violation  of 
duty  on  the  part  of  these  respondents,  because  it  was  not  a  time 
when  a  train  was  to  arrive  or  depart,  and  it  was  not  to  be  expected 
that  passengers  who  had  arrived  would  remain  in  the  depot  all 
night,  as  petitioner  declared  her  intention  to  do,  after  an  agent 
of  these  respondents  had  offered  to  conduct  her  to  a  hotel." 
Therefore,  the  answer  concludes,  the  petitioner  was  herself 
guilty  of  negligence  which  caused  the  injuries  complained  of. 
Upon  the  filing  of  the  answer,  the  court  directed  an  issue  to 
be  tried  on  the  law  side  of  the  court,  to  ascertain  what  dam- 
ages, if  any,  the  petitioner  was  entitled  to  recover.  A  jury- 
was  accordingly  impanelled,  and,  having  heard  the  evidence, 
returned  a  verdict  for  the  petitioner  for  J>i,3CX)  damages;  and 
thereupon  the  defendants  moved  the  court  to  set  aside  the 
verdict,  and  for  a  new  trial,  but  the  motion  was  overruled. 
The  court  thereupon  ordered  that  the  verdict,  and  all  the 
proceedings  had  upon  the  trial  of  the  issue,  be  certified  to  the 
chancery  side  of  the  court ;  and  also  that  it  be  certified  that, 
in  the  opinion  of  the  court,  the  verdict  was  contrary  to  the 
law  and  the  evidence,  which  was  accordingly  done ;  after  which 
the  decree  appealed  from  was  entered,  whereby  the  petition 
was  dismissed,  at  the  costs  of  the  petitioner. 

Edgar  Allariy  J.  Samuel  Parrish^  James  M,  Donnan,  and  K  C. 
Moon  for  appellant. 

Johnson^  Williams  &  Boulware,  and  Christian  &  Christian  for 
appellee. 
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Lewis,  P.  —  The  first  assignment  of  error  is,  that  "  the  Circuit 
Court  erred  in  refusing  leave  to  the  appellant  to  bring  her  action 
at  common  law  in  any  court  of  competent  jurisdic-  g^^,^  ^.i^gt 
tion,  as  she  had  the  constitutional  right  (she  being  a  reeeirer. 
citizen  of  the  State  of  Indiana)  to  have  her  cause  of  f*?^***  ■"•** 
action  heard  and  determined  in  a  federal  court  sitting  *  *  ***"  ' 
in  Virginia."  So  far  as  the  claim  of  a  right  to  sue  in  a  federal 
court  is  concerned,  it  may  be  remarked  that  no  such  right  was 
specifically  claimed  in  the  court  below ;  and,  if  it  had  been,  the 
result  would  have  been  the  same.  For  there  is  no  better-settled 
proposition  than  that  a  receiver,  as  such,  cannot  be  sued  else- 
where than  in  the  court  by  which  he  was  appointed,  without  the 
leave  of  such  court  first  had  and  obtained  ;  and  whether  leave  to 
sue  will  be  granted,  rests  in  the  discretion  of  the  court.  This 
principle  has  been  nowhere  more  emphatically  asserted  than  by 
the  Supreme  Court  of  the  United  States  in  a  number  of  cases, 
and  by  this  court  in  the  recent  case  of  Melendy  v.  Barbour,  78 
Va.  544 ;  s.  c,  25  Am.  &  Eng.  R.  R.  Cas.  622.  Indeed,  such  leave 
is  essential  to  Xht  jurisdiction  of  any  other  court,  State  or  federal, 
in  such  a  case.  Peale  v.  Phipps,  14  How.  368;  Barton  v.  Bar- 
bour, 104  U.  S.  126;  s.  c,  4  Am.  &  Eng.  R.  R.  Cas.  i.  The 
doctrine,  and  the  reasons  upon  which  it  rests,  are  so  fully  and 
clearly  laid  down  in  the  cases  just  mentioned,  that  we  deem  it 
unnecessary,  in  this  connection,  to  do  more  than  simply  to  refer 
to  those  cases.  They  are  decisive  of  the  question  here  raised, 
and  hence  the  first  assignment  of  error  is  not  well  taken. 

The  second,  third,  and  fourth  assignments  of  error  relate  to 
certain  instructions,  some  of  which  were  given  and  others  refused, 
upon  the  trial  of  the  issue,  and  will  be  considered 
together.  The  first  and  second  of  these  instructions  eoMidered" 
were  offered  by  the  appellant,  and  were  refused,  and 
are  as  follows  ;  "  (i)  The  court  instructs  the  jury  that  if  they 
shall  believe,  from  the  evidence,  that  the  plaintiff,  being  a  pas- 
senger on  the  line  of  the  defendant  company,  was  left  by  the 
agents  .  and  servants  of  said  company,  in  the  night-time,  in  their 
waiting-room  for  passengers  at  Scottsville,  and  shall  further 
believe  that  such  waiting-room  was  not  lighted  so  as  to  show  the 
dangers,  if  any,  of  walking  upon  the  platform  in  front  of  said 
waiting-room,  then  the  failure  to  have  the  same  so  lighted  was 
such  negligence  on  the  part  of  the  defendant  company  as  to  ren- 
der them  liable  in  this  issue.  (2)  The  court  further  instructs 
the  jury,  that,  in  considering  the  question  of  negligence,  they 
may  take  into  consideration  all  the  facts  in  regard  to  the  accom- 
modations provided  for  the  reception  and  necessary  comfort  of 
female  passengers  in  the  waiting-room  at  Scottsville,  and  may 
also  consider  whether  having  a  railing  on  the  platform  in  front  of 
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said  waiting-room  would  in  any  way  have  interfered  with  the 
freight  business  of  the  defendant  company."  In  respect  to 
the  first  of  these  instructions,  it  is  sufficient  to  say  that  it  is  open 
to  the  obvious  objection  that  it  makes  no  qualification  for  possible 
contributory  negligence  on  the  part  of  the  plaintiff,  and  was 
therefore  rightly  refused ;  and  the  second  was  also  properly 
refused,  if  for  no  other  reason  than  that  it  is  vague,  and  was 
calculated  rather  to  confuse  than  to  enlighten  the  jury  upon  the 
issues  they  were  sworn  to  try.  On  the  other  hand,  the  instruc- 
tion given  by  the  court,  and  objected  to  by  the  appellant,  cor- 
rectly propounds  the  law,  and  was  rightly  given.  It  is  in  these 
words :  "  The  jury  should  find  for  the  defendant  unless  they 
believe  from  all  the  evidence  that  the  accommodations  provided 
by  the  defendants  for  passengers  arriving  at  Scottsville,  of 
ordinary  intelligence  and  prudence,  were  unsafe,  or  that,  on  the 
night  of  the  accident  to  the  plaintiff,  the  defendant's  agents  were 
negligent  in  properly  lighting  the  premises,  and  shall  further 
believe  that  the  plaintiff  did  not  contribute  to  the  accident  by 
her  own  negligence,  or  want  of  such  care  and  caution  as  a 
reasonably  prudent  person  should  have  exercised  for  his  own 
protection." 

This  brings  us  to  the  consideration  of  the  last  and  principal 
assignment  of  error,  which  is,  that  the  Circuit  Court  erred  in  set- 
ting aside  the  verdict  of  the  jury,  or,  rather,  in  dis- 
Praetiee.  regarding  it,  and  in  dismissing  the  petition.     And 

i«oTo.?ii'       l^ere  it  may  be  well  to  remark,  before  commenting 
chaneery.  upon  the  evidence,  which  is  made  part  of  the  record, 

that  a  verdict  rendered  upon  the  trial  of  an  issue  out 
of  chancery  stands  upon  a  very  different  footing  from  a  verdict 
rendered  upon  an  issue  devisavit  vel  non^  or  in  an  action  at  common 
law ;  the  reason  being,  that  in  the  former  case  the  issue  is  a  mere 
incident  in  the  proceedings,  intended  to  satisfy  the  conscience  of 
the  chancellor,  who  may  therefore  approve  the  verdict,  or  disre- 
gard it  altogether,  according  to  what,  in  his  judgment,  the  law 
and  the  evidence  in  the  particular  case  require.  This  is  a 
familiar  principle,  repeatedly  recognized  by  this  court.  Powell 
V.  Manson,  22  Grat.  177;  Lamberts  v.  Cooper,  29  Grat.  61; 
Snouffer's  Adm'r  v.  Hansbrough,  79  Va.  166;  Fishburne  v.  Fer- 
guson, ante^  575  (decided  at  the  present  term).  See  also  Watt 
V.  Starke,  loi  U.  S.  247,  which  is  an  authority  to  show  that  a 
motion  for  a  new  trial  of  an  issue  out  of  chancery  must  be  made 
to  the  Court  of  Chancery.  And  see,  to  the  same  effect,  Watkins 
V.  Carlton,  10  Leigh,  550;  Brockenbrough's  Ex'rs  v.  Spindle,  17 
Grat.  21. 

The  action  of  the  court,  however,  both  as  regards  the  awarding 
of  an  issue  and  the  verdict  when  rendered,  is  reviewable  on 
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appeal ;  and  the  question  here  now  is,  whether,  upon  the  evidence 
before  the  jury,  the  appellant  is  entitled  to  a  decree  in  accord- 
ance with  the  verdict  which  was  rendered  in  her  favor.  The 
evidence  is  brief,  and,  in  our  opinion,  establishes  a 
state  of  facts  which  fully  sustains  the  action  of  the  l^^feweS. 
lower  court ;  in  other  words,  it  shows  that  the  neg-  piaiHtirr  held 
ligence  of  the  appellant  was  the  proximate  cause  of  »"U*y  ^  «"»• 
the  injuries  she  received,  and  therefore  that  she  ^^i"™^ 
is  not  entitled  to  recover.  In  her  own  deposition, 
she  testifies,  that,  when  she  alighted  from  the  train  at  Scottsville, 
the  only  light  by  which  she  was  lighted  to  the  waiting-room 
was  the  dim  reflection  from  the  passing  train,  and  the  light  in  the 
agent's  office,  not  sufficient  to  expose  the  platform.  Yet  she 
necessarily  ascended  the  steps  to  the  platform,  and  crossed  the 
platform,  to  get  into  the  waiting-room.  And  upon  the  question 
of  lights  she  is  flatly  contradicted  by  her  own  witness  and  trav- 
elling companion,  Mrs.  Clark,  who  testifies  as  follows  :  "  Mrs. 
Reed  [the  appellant]  and  I  were  helped  off  the  train  by  the  con- 
ductor on  the  side  next  to  the  depot.  He  lighted  us  with  his 
lantern  into  the  waiting-room.  There  was  one  other  light,  which 
was  just  going  out,  and  which  the  conductor  took  down  and  car- 
ried in  when  he  showed  us  in.  This  light  had  been  posted  on 
the  depot  platform.  There  was  a  young  man  at  the  depot,  whom 
the  conductor  told  that  the  lamp  ought  to  be  trimmed,  and  he 
took  it  to  trim  it.  There  was  a  light  in  the  depot  besides." 
The  same  witness  also  testifies  that  a  few  minutes  afterwards, 
and  before  the  young  man  just  mentioned  had  finished  trimming 
the  lamp,  the  appellant  inquired  of  her  if  there  was  a  ladies' 
toilet-room  in  the  building,  to  which  she  answered  she  thought 
not ;  whereupon  the  appellant  went  out  on  the  platform,  which 
was  not  lighted,  and  walked  in  the  dark  to  the  end  of  it,  where 
she  fell  off  the  ground,  a  distance  of  several  feet.  The  evidence 
also  shows  that  the  platform  extended  the  whole  length  of  the 
depot  building,  and  that  at  the  time  of  the  accident  so  much  of 
it  as  was  immediately  in  front  of  the  waiting-room  door  was 
lighted  by  the  light  in  the  room. 

Such,  substantially,  is  the  evidence  on  this  point  for  the  appel- 
lant. The  conductor  of  the  train,  who  was  examined  as  a 
witness  for  the  defendant,  testifies  that,  when  the  train  reached 
Scottsville,  he  showed  the  ladies  into  the  depot,  and  saw  them 
seated ;  that  they  determined  to  stop  over  at  Scottsville,  because 
he  told  them  the  train  did  not  stop  at  Bremo,  the  station 
to  which  they  wished  to  go.  It  appears  that  they  were  travelling 
on  "a  thousand-mile  ticket, *'  and  it  is  not  pretended  that  they 
were  informed  when  or  before  they  took  passage  at  Lexington 
that  it  WQuld  stop  at  Bremo.     It  was  an  express-train,  and  did 
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not  usually  stop  there.  The  conductor,  however,  testifies  that 
just  before  getting  to  Scottsville,  finding  that  the  train  would 
stop  at  Bremo,  he  notified  the  appellant  and  her  companion  of 
the  fact,  but  that  they  adhered  to  their  determination  to  stop 
over  at  Scottsville,  and  take  the  next  train  for  Bremo,  and 
accordingly  stopped  there.  The  next  witness  for  the  defendant, 
M.  S.  Bowles,  an  employee  of  the  company  at  Scottsville, 
testifies  that,  after  the  ladies  had  been  "  lighted  into  the 
reception-room "  by  the  conductor,  he  ofiFered  to  show  them  to 
the  hotel,  a  short  distance  from  the  depot ;  but  that  they  declined 
to  go,  saying  they  preferred  to  remain  in  the  reception-room 
until  the  arrival  of  the  next  train,  which  was  to  pass  between 
daylight  and  sunrise ;  that  a  short  while  afterwards  he  heard  a 
noise  outside  of  the  depot,  and,  going  in  that  direction,  he  found 
the  appellant  lying  unconscious  on  the  ground  at  the  end  of  the 
platform.  The  same  witness  also  testifies  "  that  freight  taken 
from  the  depot  into  the  cars  is  not  passed  across  the  platform,  it 
not  being  on  the  side  of  the  depot  next  to  the  track ;  but  that 
it  is  necessary  for  and  is  constantly  used  in  receiving  freight 
from  wagons,  and  delivering  freight  to  wagons,  though  not  at  the 
door  of  the  reception-room;  that  there  was  no  railing  around 
the  platform,  or  any  part  of  it,  and,  if  there  had  been,  it  would 
have  rendered  the  platform  useless  for  the  purpose  for  w^hich  it 
was  designed  ;  but  that  a  railing  in  front  of  the  reception-room 
would  not  have  been  in  the  way." 

We  have  thus  gone  over  the  evidence  chiefly  relied  upon  as 
showing  negligence  on  either  side ;  and  it  shows,  we  think,  that 
upon  no  just  principle  can  the  decree  appealed  from  be  reversed. 
The  law  undoubtedly  imposes  upon  a  railroad  company  the  duty 
of  keeping  its  stations  and  premises  in  such  safe  condition  as 
that  its  passengers,  in  the  exercise  of  ordinary  care,  can  get  upon 
or  leave  the  same,  or  go  wherever  they  are  expressly  or  impliedly 
invited  to  go  thereon,  without  injury ;  and  this  embraces  suitable 
steps  and  platforms,  as  well  as  suitable  light.  Keefe  v.  Railroad 
Co.,  142  Mass.  251;  s.  c,  27  Am.  &  Eng.  R.  R.  Cas.  137;  2 
Wood,  Ry.  Law,  sect.  310,  and  cases  cited.  In  the  present  case, 
however,  the  appellant  has  not  exercised  such  care  as  entitles  her 
to  recover.  The  case  as  disclosed  by  the  record  is  simply  this  : 
Upon  her  alighting  at  the  station,  she  was  shown  by  the  light  of 
a  lamp  up  the  steps  of  the  platform,  and  into  the  reception-room, 
where  a  light  was  burning.  The  hour  was  late,  and  no  other 
trains  were  to  pass  the  station  that  night.  After  being  shown 
into  the  receptioA-room,  she  declined  the  offer  of  an  employee  of 
the  company  to  conduct  her  to  a  hotel  near  by,  preferring,  as  she 
said,  to  spend  the  residue  of  the  night  at  the  depot ;  and,  while 
the  platform  lamp  was  being  trimmed,  —  presumably>  from  the 
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evidence,  in  her  presence,  —  she  walked  out  upon  the  platform, 
and,  without  taking  the  precaution  to  inquire  or  ascertain  whether 
or  not  she  could  safely  do  so,  turned  at  right  angles  upon  step- 
ping upon  the  platform  from  the  lighted  reception-room,  and 
walked  in  the  dark  to  the  end  of  ity  where  she  fell  off,  and  was 
injured.  This,  all  the  circumstances  considered,  was  not  only- 
negligence,  but  recklessness,  on  her  part,  which  clearly  defeats  a 
recovery. 

It  was  contended,  in  the  argument,  that  she  went  out  to  obey 
a  sudden  and  urgent  call  of  nature,  but  of  this  there  is  no  positive 
proof  in  the  record ;  and,  even  if  it  were  so,  that  could  not  affect 
her  duty  to  take  ordinary  care  m  walking  upon  the  platform  or 
elsewhere  upon  the  defendant's  premises.  It  is  unnecessary, 
therefore,  to  inquire  whether  or  not  it  was  the  duty  of  the  com> 
pany  to  have  provided  a  railing  at  the  outer  edge  of  the  platform,  * 
or  whether  or  not  it  has  been  negligent  in  any  particular,  since,, 
upon  the  facts  stated,  we  are  of  opinion  that  the  verdict  of  the 
jury  was  plainly  wrong,  and  that  the  decree  must  be  affirmed. 
Richardson,  J.,  absent.  ' 

Lei^ve  to  sue  Receiverst  —  See  Lyman  v.  Central  Vt.  R.  Co.,  and  note,  30 
Am.  &  Eng.  R.  R.  Cas.  210-222. 

Injuries  to  Passengers  caused  by  Defective  Platforms  and  Station  Appoint- 
ments.—  See  generally  Alabama  G.  S.  R.  Co.  v.  Arnold,  and  note,  30  Am.  & 
Eng.  R.  R.  Cas.  546-555  ;  Moses  v.  Louisville,  N.  O.  &  T.  R.  Co.,  30  lb.  556 ; 
LaiSin  v,  Bu&Io  &  S.  W.  R.  Co.,  and  note,  30  lb.  596-599;  Murray  v.  Silver 
City,  D.  &  P.  R.  Co.,  and  note,  26  lb.  154-162  ;  Pennsylvania  R.  Co.  v.  Marion, 
27  lb.  132 ;  Bemis  v.  Central  Vermont  R.  Co.,  and  note,  25  lb.  138,  141  ;  Balti- 
more &  O.  R.  Co.  V,  Rose,  and  note,  27  lb.  125,  130 ;  Beeson  v.  Chicago,  etc., 
R.  Co.,  13  Am.  &  Eng.  R.  R.  Cas.  45 ;  Wheelwright  2/.  Boston,  etc.,  R.  Co.,  16  lb. 
315  ;  Illinois  Cent.  R.  Co.  v,  Frelka,  18  lb.  7 ;  Rennecker  v.  South  Car.  R.  Co., 
18  lb.  149;  Buenemann  v.  St.  Paul,  etc.,  R.  Co.,  18  lb.  153 ;  Foss  v.  Chicago,, 
etc.,  R.  Co.,  19  lb.  1 12 ;  Watson  v.  Wabash,  etc.,  R.  Co.,  19  lb.  1 14 ;  Bennett  v, 
L.  &  N.  R.  Co.,  I  lb.  71 ;  Stewart  v.  I.  &  C.  N.  R.  Co.,  2  lb.  497 ;  Langan  v,  St. 
Louis,  etc.,  R.  Co.,  3  lb.  355 ;  Leary  v,  Cleveland,  etc.,  R.  Co.,  3  lb.  498 ;  Louis- 
ville, etc.,  R.  Co.  V,  Wolff,  5  lb.  625 ;  St.  Louis,  etc.,  R.  Co.  v.  Cantrell,  8  lb. 
198 ;  People  v.  McKay,  8  lb.  205 ;  Johnson  v.  Chicago,  etc.,  R.  Co.,  8  lb.  206 ; 
Dobiecke  v.  Sharpe,  8  lb.  485;  Balto.  &  O.  R.  Co.  v.  Schwindling,  8  lb.  544. 

Passenger  falling  into  Hole  on  Way  from  Depot  may  recover  for 
Injuries  received. —  In  Cross  v.  Lake  Shore,  etc.,  R.  Co.  (Mich.),  37  N.  W. 
Rep.  361,  an  action  for  personal  injuries,  it  appeared  that  plaintiff  on  a 
dark  and  rainy  night,  after  leaving  defendant's  depot,  but  while  still  on  its 
grounds,  fell  into  a  hole,  and  permanently  injured  his  ankle ;  that  the  hole  was 
close  to  the  culvert  of  a  diagonal  path,  on  which  plaintiff  was  walking  ;  that 
there  were  no  lights,  fence,  or  euard  to  warn  or  prevent  passengers  from  falling 
into  it ;  and  that  defendant  had  constructed  another  and  safer  way  of  exit  from 
the  depot,  but  most  of  the  travel  went  over  the  way  taken  by  plaintiff,  and 
defenaant's  agents  and  employees  used  it,  and  never  objected  to  its  use  by 
passengers.    Held^  that  plamtiff  was  entitled  to  recover. 

Morse,  J.,  said,  *'  I  find  no  conflict  in  the  evidence  as  to  the  following  facts : 
Firsty  The  hole  into  which  plaintiff  fell  was  upon  the  station  erounds  of  the 
defendant.    Second^  It  was  left  entirely  unguarded|  by  night  or  by  day.    Thirdy 
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The  diagonal  way  was  travelled  by  nearly  all  the  people  coining  from  or  going 
to  the  depot.  Fourth,  No  objection  was  ever  made  by  the  railroad  company, 
or  any  of  its  agents,  to  its  use.  The  employees  of  the  defendant  used  it ;  and 
it  was  recognized  as  ti^e  most  common  way  of  all,  and  was  by  usage  and  im- 
plied permission,  at  least,  one  of  the  regular  ways  to  and  from  the  depot.  The 
jury  were  undoubtedly  correct  in  the  finding  of  facts,  and  the  court  was  right 
in  his  theory  of  the  law.  This  diagonal  walk  being  a  recognized  way  to  and 
from  the  depot,  it  was  the  duty  of  the  defendant  to  keep  it  reasonably  safe. 
I  Ror.  R.  R.  476 ;  Smith,  Neg.  (2d  ed.)  *i26-*i88  ;  Cooley,  Torts,  605  :  Dela- 
ney  v.  Railway,  33  Wis.  67 ;  Hulbert  v.  Railroad,  40  N.'  Y.  145 ;  Dillaye  7'. 
Railroad,  56  Barb.  30 ;  Gay  nor  v.  Railway  Co.,  100  Mass.  208;  Tobin  7'.  Rail- 
way Co.,  59  Me.  183;  Hoffman  v.  Railroad,  75  N.  Y.  605;  Cartwright  7'. 
Railway  Co.,  52  Mich.  606 ;  s.  c,  16  Am.  &  Eno^.  R.  R.  Cas.  321.  The  hole  in 
question  was  near  enough  this  diagonal  walk,  if  the  testimony  on  the  part  of 
the  plaintiff  was  accepted  by  the  jury,  that  a  person  travelling  tlie  same  might, 
by  making  a  false  step,  or  dv  stumbling  from  the  path,  fall  into  it.  In  such 
case  the  defendant  would  be  liable  for  the  injury,  if  proper  care  was  exercised 
by  the  plaintiff.  Hardcastle  v.  Railway  Co..  4  Hurl.  &  N.  67 ;  Barnes  v.  Ward, 
9  C.  B.  392 ;  Hadley  v.  Taylor,  i  L.  R.  C.  P.  53 ;  Cooley,  Torts,  660  ;  Wood, 
Nuis;  sect.  271  ;  i  Add.  Torts,  sect.  282:  Pickard  v.  Smith,  10  C.  B.(N.  S.) 
470;  Bishop  V,  Trustees,  i  El.  &E1. 697 ;  Wilkinson  v,  Fairrie,  32  Law  J.  Exch. 
73  ;  Binks  7/.  Railroad  Co.,  32  Law  J.  Q.  B.  26 ;  Hounsell  v,  Smyth,  29  Law 
J.  C.  P.  203  ;  Wettor  v.  Dunk,  4  Fost.  &  F.  298 ;  Indermauer  v.  Dames,  L.  R. 
I  C.  P.  274." 

Cars  projecting  over  Platform  striking  and  injuring  Passenger. —  In  an 
action  to  recover  damages  for  injuries  alleged  to  have  been  caused  by  defend- 
ant's negligence,  it  appeared  that  plaintiff,  as  a  passenger  on  the  road  of  the 
N.  Y.  &  N.  E.  R.  R.  Co.,  came  into  the  depot  at  Hartford,  Conn.,  which  depot 
was  built  and  used  in  common  by  that  company  and  the  defendant.  There 
were  exits  from  the  depot  on  the  east  and  west  sides.  Plaintiff,  who  had 
never  before  been  in  Hartford,  followed  a  number  of  other  passengers  out  of 
the  depot  onto  a  platform  running  along  its  east  side.  One  of  the  defendant's 
tracks  ran  outside  of  the  depot,  along  near  the  platform,  so  close  that  its  cars 
moving  thereon  overlapped  the  platform  two  or  three  inches  and  more,  accord- 
ing to  the  oscillations  of  the  car.  Cabmen  were  standing  about  ten  feet  from 
the  platform,  one  of  whom  approached  plaintiff,  and  was  engaged  by  him.  He 
took  part  of  plaintiff's  baggage  and  proceeded  to  his  cab,  a  few  feet  distant, 
leaving  plaintiff  on  the  platform,  when  one  of  defendant's  trains,  moving  at  an 
unusually  rapid  rate  upon  the  track  over  which, the  cabman  had  just  passed, 
struck  plaintiff,  and  inflicted  the  injury.  It  was  a  dark,  hazy  evening.  Plain- 
tiff did  not  know  of  the  existence  of  the  track,  and  did  not  see  it  Both  he  and 
the  cabman  testified  that  they  did  not  see  the  train  or  know  of  its  approach, 
and  heard  no  bell  or  whistle.  Held,  that  the  evidence  justified  a  submission 
of  the  case  to  the  jury,  and  was  sufficient  to  sustain  a  verdict  for  plaintiflF : 
that  he  was  entitled  to  a  safe  passage  out  of  the  depot,  and  had  a  right  to  act 
upon  the  assumption  that  every  necessary  and  reasonable  precaution  would 
be  taken  to  make  it  safe  -,  that  he  had  a  right  to  regard  the  platform  as  a  safe 
and  proper  place  ;  and  that  to  bring,  without  notice,  a  train  at  such  a  speed  up 
to  a  station  and  into  the  neighborhood  of  outgoing  and  incoming  passengers, 
and  so  near  a  platform  provided  for  them  as  to  sweep  a  portion  of  it,  was 
negligence.    Archer  v.  New  York,  N.  H.  &  H.  R.  Co.,  106  N.  Y.  589. 
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Hemmingway 

V, 

Chicago,  Milwaukee,  &  St.  Paul  R.  Co. 

{Wisconsin  Supreme  Courts  April  17,  1888.) 

Infant  Passenger.  —  Injury  by  jumping  from  Train.  —  Contributory  Negir 
gence.  —  Instructions.- — Plaintiff,  an  infant  ten  years  old,  was  sent  by  his 
mother,  who  warned  him  generally  not  to  leave  the  train  while  in  motion,  on  an 
errand  to  a  town  seven  mues  distant.  He  boarded  a  freight-train ;  and  the  con- 
ductor took  his  fare  and  asked  him  where  he  was  going,  but  failed  to  inform  him 
that  the  train  ran  past  the  station  for  which  he  was  bound,  to  a  switch,  and  then 
backed  into  the  station.  Plaintiff  did  not  know  these  facts ;  and  on  the  train 
passin?  the  station,  becoming  alarmed,  and  fearing  that  he  would  be  carried 
oeyond  his  destination,  jumped  from  the  train,  and  was  injured,  the  conductor 
using  no  precaution  to  prevent  him  from  jumping.    Held^  — 

1.  That  the  jury  were  iustiiied  in  finding  such  want  of  ordinary  care  and 
prudence  as  to  make  the  defendant  liable. 

2.  That  the  plaintiff  acted  in  the  emergency  as  a  boy  of  his  age  would  be 
most  likely  to  act,  and  could  not  be  held  gqilty  of  contributory  negligence. 

3.  That,  although  it  appeared  at  a  previous  trial  that  the  failure  to  stop  the 
train  at  the  depot  was  not  considered  as  negligence  on  the  part  of  the  defend- 
ant, it  was  not  error  for  the. court  in  its  charge  to  allude  to  the  failure  to  stop 
the  train,  as  tending  to  show  that  it  was  the  duty  of  the  defendant  to  instruct  the 
plaintiff  how  to  act,  and  put  him  on  his  guard  against  attempting  to  leave 
the  train  while  in  motion. 

4.  That  it  was  not  error  to  point  out  in  the  charge  that  it  was  incumbent 
on  the  defendant's  part  to  exercise  "  the  utmost  care,  diligence,  and  foresight,*' 
where  the  jury  had  just  been  instructed  that  defendant's  negligence  must  be 
shown  by  the  preponderance  of  evidence,  and  the  court  explained  that,  in  the 
case  of  an  infant  passenger  unattended,  greater  care  was  required  of  a  carrier 
tiian  in  case  of  adults. 

5.  The  defendant  could  not  avoid  liability  on  the  ground  that  plaintiff's 
parents  did  not  instruct  him  as  to  the  dangers  of  the  route,  they  having  no 
knowledge  of  any  unaccustomed  irregularity  in  the  movements  of  the  train. 

.  6.  That  evidence  of  a  witness  travelling  in  the  car  with  plaintiff,  that  he 
told  the  latter  he  guessed  the  train  would  not  stop,  was  admissible,  being  in 
immediate  connection  with  plaintiff's  act,  and  explanatory  of  his  motives  and 
mental  condition,  and  thus  a  part  of  the  res  gestce, 

* 

Appeal  from  Circuit  Court,  Walworth  County ;  I.  B.  Winslow, 
Judge. 

Charles  H.  Hemmingway,  an  infant,  by  his  guardian,  brought 
an  action  to  recover  damages  for  personal  injuries  received  by 
jumping  from  a  train  while  in  motion,  against  the  Chicago,  Mil- 
waukee, &  St.  Paul  Railway  Company.  Verdict  and  judgment 
for  plainti£F,  and  defendant  appeals. 

John  T.  Fish  and  H.  H.  Field  for  appellant. 

John  Winans  and  O,  H.  Fethers  for  reapondent 
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Orton,  J.  —  This  action  is  to  recover  damages  for  personal 
injuries  to  the  plaintiff,  caused  by  the  alleged  negligence  of  the 
^^  defendant.  It  has  been  twice  tried,  and  in  both 
instances  the  plaintiff  recovered;  and  this  is  its 
second  appearance  in  this  court.  The  evidence  was  substantially 
the  same  on  both  trials,  and  the  facts  are  very  fully  stated  in  the 
report  of  the  case  on  the  former  appeal  (67  Wis.  668,  28  Am.  & 
Eng.  R.  R.  Cas.  216),  and  therefore  need  not  be  repeated.  The 
negligence  charged  upon  the  defendant  in  the  complaint  is, 
Jirsiy  the  failure  of  its  servants  in  charge  of  the  freight-train  on 
which  the  plaintiff  was  a  passenger,  to  stop  the  train  at  the  depot 
or  depot  platform  when  it  first  arrived  there ;  and  secondly,  their 
failure  to  explain  to  the  plaintiff  why  said  train  passed  said 
station  without  stopping,  or  to  give  him  any  information  or  notice 
of  such  fact,  or  in  relation  thereto.  On  the  first  trial  the  court 
substantially  instructed  the  jury  that  the  defendant  owed  the 
plaintiff  the  first  of  said  duties,  but  not  the  second.  On  the  first 
appeal  this  court  held  that  the  company  did  not  owe  the  plaintiff 
the  duty  to  stop  the  freight-train  at  the  platform.  As  to  the 
second  of  said  duties,  and  now  the  only  one  to  be  considered, 
Mr.  Justice  Lyon  said  in  the  opinion,  "  Whether  the  court  ruled 
correctly  or  otherwise  in  holding  that  the  defendant  was  under 
no  obligation  to  anticipate  that  the  plaintiff  would  attempt  ta 
leave  the  train  when  he  did,  which  we  have  seen  was  equivalent 
to  ruling  that  it  was  not  bound  to  notify  the  plaintiff  that  the 
train  would  pass  the  depot  without  stopping,  is  a  question  not 
properly  before  us  on  this  appeal.  Hence  we  do  not  determine 
it."  On  the  last  trial,  therefore,  the  neglect  to  so  inform  the 
plaintiff  was  the  sole  ground  of  recovery.  The  negligence  of 
the  defendant  in  this  one  respect  was  submitted  to  the  jury  as  a 
question  of  fact,  with  the  instruction  that  the  defendant's  ser- 
vants "  were  required  to  give  the  plaintiff  such' care  and  attention 
as  his  safety  reasonably  required  or  demanded,  in  view  of  his 
tender  years  and  presumable  lack  of  experience,"  and  much 
greater  care  than  to  an  adult  passenger.  All  the  general  instruc- 
tions excepted  to  relate  to  this  duty  of  the  defendant  to  the 
plaintiff  only  indirectly,  as  a  statement  of  the  general  principles 
of  law  applicable  to  the  age  and  condition  of  the  plaintiff,  and 
the  relations  of  the  defendant  towards  him  as  a  passenger,  to- 
aid  the  jury  in  determining  the  question  whether  the  defendant 
was  negligent  in  the  respect  above  stated.  Conceding  that 
these  instructions  were  correct,  the  contention  of  the  learned 
counsel  of  the  appellant  is,  that  the  verdict  is  unsupported  by^ 
the  evidence.  On  the  first  trial  the  jury  were  instructed,  as  a 
matter  of  law,  that  the  defendant  was  not  guilty  of  negligence 
in  not  causing  the  plaintiff  to  be  informed  that  the  train  would 
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not  Stop  at  the  platform  in  the  first  instance,  or  to  be  warned  not 
to  attempt  getting  off  at  the  platform  while  the  train  was  mov- 
ing, or  to  be  instructed  as  to  the  movements  of  the  train  on  its 
arrival  at  Janesville }  for  all  this  was  implied  in  the  instruction 
that  the  employees  of  the  company  were  not  bound  to  anticipate 
that  the  plaintiff  would  or  might  attempt  to  get  off  at  the  plat- 
form while  the  train  was  moving.  On  the  last  trial  the  court  did 
not  instruct  the  jury,  as  matter  of  law,  that  the  defendant  was 
negligent  in  this  respect,  but  left  that  question  to  the  jury  as  a 
question  of  fact.  The  facts  being  given  or  stated,  negligence 
may  be  a  question  of  law ;  but  in  this  case  we  choose  to  treat 
the  question  as  the  court  below  treated  it,  —  as  one  of  fact  for 
the  jury ;  and  if,  in  our  view,  the  evidence  warranted  the  verdict 
based  upon  the  finding  of  such  negligence,  it  ought  not  to  be 
disturbed. 

I.  We  think  that  the  facts  justified  such  a  finding  and  verdict. 
The  plaintiff  was  a  boy  ten  years  and  ten  months  old,  an  ordi- 
nary country  boy.  He  resided  at  Hanover,  about  n^feodtot 
seven  miles  west  from  Janesville.  He  was  sent  to  gniitj  or 
Janesville  by  his  mother  on  some  errand,  with  the  negiigcMoe. 
caution  that  he  must  not  attempt  to  get  off  the  train  J^^^^ 
while  in  motion.  He  went  to  the  caboose,  and  got 
on  without  paying  his  fare  or  obtaining  a  ticket.  There  were 
two  other  passengers,  —  a  gentleman  and  lady.  Soon  after  the 
train  had  started,  the  conductor  came  into  the  caboose,  and  found 
the  boy  sitting  on  a  seat,  and  asked  him  his  name,  and  where  he 
was  going.  The  boy  told  him,  and  gave  him  ten  cents  as  his 
fare.  The  conductor  remained  in  one  apartment  of  the  caboose, 
without  saying  any  thing  more  to  the  boy,  until  the  train  came 
near  the  round-house,  about  a  mile  west  of  the  station.  He  then 
left  the  caboose,  and  passed  over  the  train  to  the  engine  ;  and, 
when  the  engine  came  opposite  the  depot,  he  stepped  off,  and 
went  into  the  office  to  register  his  train.  When  the  caboose 
came  to  the  platform,  the  gentleman  who  was  in  the  caboose  with 
the  boy  went  out  of  the  car,  and  stood  on  the  lowest  step  a 
moment,  and  then  stepped  off  the  car  to  the  platform.  The  plain- 
tiff also  left  his  seat,  and  went  out  of  the  caboose,  and  stood  on 
the  upper  step ;  and,  as  the  train  was  about  to  pass  the  platform, 
he  jumped  off,  or  attempted  to  do  so,  but  struck  against  the 
gentleman  who  got  off  before  him,  and  fell  under  the  wheels 
and  was  injured.  It  was  customary  for  this  freight-train  to  so 
pass  the  platform  without  stopping,  and  to  go  on  a  distance 
beyond  a  switch,  to  allow  passengers  there  waiting  to  pass  'on 
westerly  on  the  main  track.  Then  the  freight  train  is  backed 
up  to  the  platform,  to  allow  passengers  to  get  oflf.  There  is  no 
evidence  that  either  the  plaintiff  or  his  parents  knew  of  this 

33A.&£.R.Cas.^53. 
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customary  movement  of  the  freight-train.  The  plaintiff  testified 
that  the  gentleman  with  him  said  that  he  guessed  that  the  train 
would  not  stop ;  but  that  he  should  have  attempted  to  get  off 
there,  any  way,  as  he  was  frightened  and  excited,  and  thought 
that  the  train  would  carry  him  off,  and  he  would  not  be  able  to 
get  back.  None  of  the  employees  of  the  defendant  paid  any 
attention  to  the  plaintiff  after  he  had  told  his  name  and  destina- 
tion, and  paid  his  fare  in  the  caboose.  The  plaintiff  evidently 
supposed  that  the  train  would  stop  at  the  platform  in  the  first 
place,  so  that  he  might  get  off.  When  it  did  not  stop,  he  did 
not  know  when  or  where  it  might  stop,  and  he  feared  that  he 
would  be  carried  away,  he  knew  not  where ;  and  he  evidently 
supposed  it  was  necessary  for  him  to  jump  off  as  he  did,  as  his 
last  chance  of  stopping  at  Janesville.  All  this  seems  perfectly 
natural  and  consistent  with  the  age  and  experience  of  the  infant 
plaintiff.  He  had  been  to  Janesville  three  times  before,  but 
twice  with  others ;  and  once,  when  alone,  the  caboose  stopped 
at  the  platform,  and  he  got  off  there.  To  this  boy  plaintiff  it 
was  unaccountable  that  the  train  did  not  stop  at  the  platform. 
He  knew  of  no  reason  why  it  would  not,  and  he  knew  of  no 
other  chance  of  getting  off  the  train.  It  was  running  slowly  at 
the  time  ;  and,  if  he  had  time  to  think,  he  evidently  thought  he 
could  get  off  safely.  Wherein  did  the  conductor  fail  in  his  duty 
to  the  plaintiff  under  these  peculiar, circumstances  }  is  the  ques- 
tion that  was  left  to  the  jury;  and  the  question  on  this  appeal  is, 
Wherein  were  the  jury  warranted  in  finding  that  he  failed  in  his 
duty }  It  seems  to  us  that  he  so  failed  at  the  time  he  asked  the 
plaintiff  his  name,  and  where  he  was  going,  and  received  his 
fare.  He  had  no  reason  to  suppose  that  the  boy  had  ever  been 
to  Janesville  before  on  this  freight-train,  or  that  he  knew  of  this 
unusual  movement  of  the  train  past  the  depot ;  and  he  might 
well  have  supposed  that  the  boy  would  be  frightened  when  they 
passed  the  depot  without  stopping,  and  fear  that  he  was  being 
carried  past  his  destination ;  and  he  might  also  have  supposed 
and  anticipated  that  he  would  attempt  the  dangerous  expedient 
of  trying  to  jump  off  at  the  depot  from  the  moving  train.  It 
would  seem  that  if  the  conductor  had  ordinary  judgment  and 
discretion,  or  had  been  ordinarily  thoughtful  and  prudent,  he 
would  have  so  supposed  an^  anticipated.  The  questions  he  put 
to  the  plaintiff  might  well  have  suggested  to  him  to  ask  him  still 
further  if  he  knew  that  the  train  did  not  stop  at  the  depot,  but 
would  pass  by  some  distance,  and  then  back  up,  so  that  he  might 
get  off  with  safety.  The  conductor  might  have  cured  or  supplied 
this  failure  of  his  duty  to  the  plaintiff  by  being  present,  or  by 
having  some  one  present,  when  the  plaintiff  attempted  to  leave 
the  train,  and  preventing  him  from  doing  so  to  his  injury.     He 
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-evidently  thought  nothing  about  it,  and  cared  nothing  about  it. 
The  boy  plaintiff  was  under  his  care  and  protection,  and  his 
inexperience  and  helplessness  appealed  most  strongly  to  that 
care  and  protection  ;  arid  yet  he  left  him  without  instruction  or 
caution  in  such  a  dangerous  emergency.  Herein  we  think  the 
jury  were  justified  in  finding  such  a  want  of  ordinary  care  and 
prudence  as  to  make  the  defendant  liable.  This  disposes  of  the 
main  question  as  to  the  liability  of  the  defendant  for  negligence 
in  not  sufficiently  caring  for  the  plaintiflF. 

2.  But  it  is  contended  that  the  negligence  of  the  plaintiff  in 
attempting  to  jump  from  the  moving  train  contributed  to  his 
injury.  It  was  the  peculiar  province  of  the  jury  to  pi^intiir  not 
determine  that  question.  Parish  v.  Eden,  62  Wis.  272  ;  gaiity  or 
Langhoff  v.  Railway  Co.,  19  Wis.  515  ;  Curry  v.  Rail-  €o»trib«torj 
way  Co.,  43  Wis.  685  ;  Leavitt  v.  Railway  Co.,  64  Wis.  »•»"»•■••• 
228.  As  a  general  rule,  it  is  negligence  for  an  adult  person  to 
jump  from  a  train  of  cars  in  motion.  But  this  is  not  an  invari- 
able rule.  A  passenger  may  be  exonerated  from  blame  by  being 
suddenly  put  into  a  condition  of  nervous  excitement  and  alarm 
by  the  fault  of  the  company,  and  who  jumps  from  a  moving  train, 
under  a  sudden  impulse,  to  save  himself  from  serious  incom^en- 
ience.  Whether  a  justification  exists  may  depend  upon  the  speed 
of  the  train  and  other  circumstances,  or  upon  whether  he  did 
what  careful  and  experienced  persons  generally  would  be  likely 
to  do  under  similar  circumstances.  Whart.  Neg.  sect.  377 ;  Rob- 
son  V,  Railway  Co.,  L.  R.  10  Q.  B.  271  ;  Filer  v.  Railroad  Co.,  49 
N.  Y.  47 ;  Johnson  v.  Railroad  Co.,  70  Pa.  St.  365  ;  Delamatyr  v. 
Railroad  Co.,  24  Wis.  586 ;  Shannon  v.  Railroad  Co.,  78  Me.  52 ; 
s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  511.  In  view  of  this  exception 
to  the  general  principle,  the  plaintiff  here,  being  of  such  tender 
age,  and  under  such  great  fear  and  excitement,  and  with  the 
apprehension  that  he  would  be  carried  away,  and  beyond  his  desti- 
nation, if  he  did  not  get  off  at  the  platform,  may  well  be  exonerated 
from  all  blame.  The  age  and  infancy  of  the  plaintiff  must  be 
considered  in  such  a  case,  if  even  he  is  of  such  age  as  to  be  sui 
juris  in  respect  to  many  other  things.  2  Thomp.  Neg.  1180. 
What  might  appear  to  be  reasonable  to  a  person  of  such  tender 
age  might  be  most  unreasonable  to  an  adult  person  of  more  dis- 
cretion, and  it  was  for  the  jury  to  take  such  difference  into  con- 
sideration in  determining  the  question  of  contributory  negligence 
of  the  plaintiff.  Barry  v.  Railroad  Co.,  92  N.  Y.  289;  s.  c,  13 
Am.  &  Eng.  R.  R.  Cas.  615 ;  Bryne  v.  Railroad  Co.,  83  N.  Y. 
620 ;  Birge  v.  Gardner,  19  Conn.  507 ;  Swoboda  v.  Ward,  40 
Mich.  420;  Lynch  v.  Smith,  104  Mass.  57 ;  Plumley  v,  Birge,  124 
Mass.  5  7 ;  Meibus  v.  Dodge,  38  Wis.  300.  But  these  consider- 
ations are  self-evident,  and  appeal  to  the  common  reason  and 
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understanding.     The  plaintiff  acted  in  the  emergency  as  a  boy  o£ 
his  age  would  be  most  likely  to  act. 

3.  It  is  contended,  also,  that  the  parents  of  the  plaintiff  ought 
to  have  instructed  their  son  as  to  the  dangers  of  the  route,  and 

how  to  avoid  them.  The  mother  did  do  so,  to  the 
^**"'^***'  extent  of  her  knowledge,  by  cautioning  him  generally 
J,^^*!,^  *         not  to  leave  the  train  when  it  was  in  motion.     Had 

she  known  that  it  was  customary  for  the  train  not  to 
stop  at  the  depot  on  its  first  arrival  there,  and  of  its  other  move- 
ments, it  might  have  been  her  duty  to  have  informed  him  of  it, 
as  it  was  the  duty  of  the  conductor  to  have  done.  But  she  did 
not  know  of  such  an  unaccustomed  irregularity  in  the  move- 
ment of  the  train,  or  she  would  most  probably  have  informed 
him  of  it. 

4.  It  is  also  alleged  as  error  that  the  court  allowed  proof  of  what 
the  gentleman  who  preceded  the  plaintiff,  in  getting  off  the  train^ 

said  to  him  as  to  whether  the  train  would  stop  there. 
bm9mu»  This  was  said  in  immediate  connection  with  the  plain- 
•Tideseeof        ^jg^i^  ^^^  ^^  attempting  to  get  off  the  train,  and  was 


f er*!  reiMrk.     explanatory  of  his  motives  and  mental  condition  at 

the  time,  and  by  all  authority  a  part  of  the  res  gesta. 
Twomley  v.  Railroad  Co.,  69  N.  Y.  158 ;  Shannon  v.  Railroad  Co.,. 
23  Am.  &  Eng.  R.  R.  Cas.  511  ;  Greenl.  Ev.  sect.  108,  note  b  ; 
Stewart  v.  Hanson,  35  Me.  507 ;  Church  v,  Rowell,  49  Me.  371 ; 
Transportation  Co.  v.  Flint,  13  Wall.  3 ;  Cassida  v.  Railroad  Co., 
13  Pac.  Rep.  438.  This  evidence  was  not  admitted  for  the  pur- 
pose of  charging  the  defendant  with  liability  for  what  this 
stranger  said  at  the  time,  but  was  admitted  only  as  a  part  of  the 
res  gestcBy  and  was  therefore  proper.  The  authorities  cited  by 
the  appellant's  counsel  to  this  point  disapprove  of  such  evidence 
only  because  it  ought  not  to  charge  the  company  with  liability. 
The  court,  in  instructing  the  jury,  said  to  them  that  the  company 
was  not  responsible  for  the  statements  of  this  stranger,  and  that 
they  were  admitted  only  "as  tending  to  throw  light  on  the  con- 
dition of  the  boy's  mind  at  the  time,  and  to  show  all  the  circum- 
stances which  influenced  his  action." 

5.  Those  parts  of  the  charge  of  the  court  to  the  jury  relating 
to   the  general   care   and   protection  which   infant   passengers 

ought  to  receive  from  the  servants  of  the  company 
S»elieli*"*  ^^  ^^®  ground  of  the  above  duty  to  inform  this  plain- 
tiff of  the  peculiar  and  unusual  movements  of  the 
freight-train  on  its  arrival  at  Janesville,  and  which  were  excepted 
to,  appear  to  have  been  fair,  and  strictly  correct,  in  the  light  of 
all  authorities  upon  the  subject. 

6.  That  part  of  the  charge  that  called  the  attention  of  the 
jury  to  the  fact  that  the  train  did  not  stop,  and  was  not  in- 
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tended  to  stop,  at  the  platform,  and  excepted  to  because  it  was 
again  submitting  such  fact  to  the  jury  as  a  failure  of  charge  caiitaf 
duty  Qn  the  part  of  the  company,  which  for  such  pur-  ftttontioato 
pose  had  already  been  disapproved  by  this  court,  was  f«ettiuttr»i» 
evidently  given  for  no  such  purpose.     The  jury  were  *'*■•*■*•»• 
distinctly  charged  that  such  fact  was  not  admissible  to  show  the 
negligence  of  the  company  or  its  failure  of  duty.      Such   fact 
was  alluded  to  only  to  show  that,  in  view  of  it,  it  might  be  the 
•duty  of  the   company  to  instruct  the  plaintiff  how  to   act    in 
such  case,  and  to  inform  him  that  the  train  would  not  stop  at  the 
depot,  and  its  subsequent  movements,  so  as  to  put  him  on  his 
guard  against  an  attempt  to  leave  the  train  while  thus  in  motion. 
For  such  purpose  it  was  clearly  proper. 

7.  That  part  of  the  charge  which  made  it  incumbent  upon  the 
employees  of  the  company  "  to  exercise  the  utmost  care,  dili- 
gence, and  foresight  for  the  safety  "  of  the  plaintiff 
while  under  their  charge,  is  excepted  to,  on  the  ground  i»»*"ett«i>  ■■ 
that  such  a  decree  of  care  was  not  the  rule  in  such  a  ear«*f^i^. 
case.  Abstractly  considered,  it  may  be  that  this  part 
of  the  charge  was  not  strictly  correct.  The  court,  however,  had 
just  instructed  the  jury  that  the  negligence  of  the  company  must 
be  shown  by  a  preponderance  of  the  evidence,  and  accompanied 
the  objectionable  language  with  the  explanation  that  the  care  of 
an  infant  passenger,  so  unattended,  should  be  greater  than  that 
required  to  be  used  towards  an  adult  passenger.  The  language 
used,  and  the  rule  stated,  could  have  no  other  application  than  to 
the  failure  of  the  company  to  so  instruct,  inform,  and  protect  the 
plaintiff,  under  the  peculiar  circumstances  of  the  case.  That, 
duly  performed,  would  have  been  the  utmost  care,  diligence,  and 
foresight  required  under  the  circumstances.  In  this  view,  the 
rule,  even  if  too  stringent  as  a  rule  of  law,  could  have  done  no 
harm  to  the  defendant.  The  degree  of  care  was  sufficiently  and 
'Correctly  measured  by  the  discharge  of  this  one  duty  to  the  plain- 
tiflf,  so  that  the  jury  could  not  have  been  misled  by  the  abstract 
rule.  It  is  very  difficult,  if  not  impossible,  to  find  that  the  company 
or  its  employees  neglected  any  other  duty  towards  the  plaintiff  than 
such  instruction,  information,  and  warning  by  the  conductor,  or 
by  his  being  present,  or  having  some  one  present,  to  prevent  the 
plaintifif  from  so  attempting  to  leave  the  train  at  the  platform, 
and  to  protect  him  from  such  hazard.  The  jury  must  have  under- 
stood that  this  was  the  true  measure  of  the  defendant's  care  and 
responsibility,  and  must  have  so  found,  and  we  think  that  they 
were  justified  in  so  finding.  The  case  seems  to  have  been  most 
ably  tried,  and  the  rulings  of  the  court  seem  to  have  been  care- 
fully considered,  and  correctly  and  judiciously  made.  We  can 
find  no  error  in  the  rulings  of  the  court,  and  on  the  merits  of 
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the  case  we  would  not  be  warranted  in  disturbing  the  verdicL 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Alighting  from  Moving  Trains.  —  Sec  generally  Raben  v.  Central  Iowa  R.  Co., 
and  note,  37  Am.  &  £ng.  R.  R.  Cas.  45-50;  Penna.  R.  Co.  v,  Peters,  and  note, 

30  lb.  607-612;  Harmon  v.  Washington  &  G.  R.  Co.,  30  lb.  627. 
Contributory  Negligence  in  Jumplnjf  from  Train  to  avoid  beinff  carried  past  Des- 
tination.—  In  ReioeT  v.  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  (Ind.X  17  N.  East 
Rep.  107,  it  was  held,  that,  while  it  is  the  duty  of  a  railroad  company  to  stop 
its  train  at  a  passenger's  destination  long  enough  to  permit  him  to  alight  in 
safety,  the  fact  that  tne  train  is  about  to  pass  such  point  without  stopping 
will  not  justify  a  passenger  in  incurring  any  serious  risk  by  jumping  from, 
the  train ;  and  when  a  passenger  is  injured  by  thus  jumping  from  a  train  in 
motion,  he  cannot  recover  without  an  averment  that  he  was  so  compelled  to 
quit  the  train  by  the  railroad  company. 

Jfustice  Niblack,  in  delivering  the  opinion  to  the  court,  said,  ''The  general 
e  is,  that  passeneers  who  are  injured  while  attempting  to  get  upon  or  off 
a  railroad  train  yrhiTe  it  is  in  motion  cannot  recover  for  their  injuries.  Wood, 
R.  R.  1 1 26;  Jeffersonville  R.  Co.  v.  Hendricks,  26  Ind.  228;  s.  c,  41  Ind.  48. 
*'  To  this  general  rule  some  exceptions  have  been  recognized,  one  of  which 
is  where  the  passenger  is  either  ordered  or  invited  bv  the  conductor  or  its 
a^ent  to  get  on  or  on,  notwithstanding  the  motion  of  tne  train.  Cincinnati, 
H.  &  I.  K.  Co.  V,  Carper,  112  Ind.  26;  Lake  Shore  &  M.  S.  R.  Co.  v,  Pinchin, 

31  Am.  &  £ne.  R.  R.  Cas.  428;  112  Ind.  592;  Evansville  &  C.  R.  Co.  v. 
Duncan,  28  Ind.  441. 

^*  But  a  passenfi;er  must  not  attempt  either  to  get  out  of  or  off  a  train  while 
it  is  in  motion,  if  Jt  be  obviously  dangerous  to  make  the  attempt,  although  he 
may  have  been  advised  or  even  ordered  to  so  so  by  the  servants  of  the  com- 
pany.   Wood,  suprtLt  1 127. 

'*  Such  an  attempt  is  at  the  peril  of  the  passenger  when  he  is  a  person  of 
ordinary  intelligence,  and  not  acting  under  constraint.  While  it  is  the  plain 
duty  of  a  railroad  company  to  stop  its  train  at  the  place  of  a  passenger's  des- 
tination  long  enough  to  permit  him  to  get  off  with  safety,  the  fact  that  a  train 
is  about  to  pass  such  place  of  destination  without  stopping  does  not  justify 
the  passenger  in  incurring  any  serious  risk  by  jumping  from  the  train.  In 
such  a  contingencv  the  passenger's  remedy  is  against  the  company  for  carry- 
ing him  past  his  place  of  destination. 

*'  It  was  not  expressly  charged,  in  the  first  paragraph  of  the  complaint,  that 
Reibel,  the  decedent,  was  required  by  the  railroad  company  to  get  off  the 
train  at  Sunman  station,  as  he  did.  We  construe  the  averment  tnat  he  was- 
so  compelled  to  quit  the  train  at  that  place,  to  mean  that  he  had  to  jump  from 
it  to  prevent  being  carried  past  his  place  of  destination.  In  the  light  of  this 
construction,  he  was  guilty  of  contributory  negligence  in  jumping  from  the 
train  under  the  circumstances  as  they  are  described  in  the  said  first  paraug;raph 
of  the  complaint,  which  was,  in  consequence,  rightly  held  to  be  insufficient 
upon  demurrer." 

Injury  alleged  to  have  been  caused  by  Car  starting  while  Passenger  was  alight- 
ing. —  Verdict  against  Weight  of  Evidence.  —  In  an  action  against  a  railroad  com- 
pany for  injury  to  a  passenger,  alleged  to  have  been  caused  oy  the  train  suddenly 
starting  while  he  was  alighting  from  it,  contributory  negligence  having  been 
pleaded  as  a  defence,  eleven  witnesses,  many  of  them  disinterested,  testified  that 
the  train  stopped  long  enough  to  allow  passen^rs  to  alight  safely ;  and  their 
testimony  was  only  contradicted  by  that  of  plamtiff  and  two  bovs.  Two  dis- 
interested witnesses  testified  that  plaintiff  had  left  the  car  and  was  standing 
on  the  g;round  when  the  train  started.  Several  witnesses  testified  that  the 
usual  signals  were  given  before  the  train  started.     Hdd^  that  a  verdict  for 
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plaintiff  was  so  clearly  against  the  weight  of  the  evidence,  that  a  new  trial 
should  be  granted.  Gulf,  Colo.  &  S.  F.  R.  Co.  v,  Williams  (Tex.),  7'  S.  W. 
Rep.  88. 

Passenger  alighting  safely  from  a  Train  in  Motion,  but  who  falls  under  Train 
by  running  against  other  Passenger,  cannot  recover.  —  A  paragraph  in  a  com- 
plaint admitting  that  plaintiff^s  intestate  jumped  from  defendant's  train,  and 
alighted  on  the  platform,  but  was  run  against  by  a  fellow-passenger,  and  fell 
under  the  train,  and  was  killed,  is  insufficient,  in  failing  to  state  ^rmatively 
that  defendant's  failure  to  stop  the  train  was  the  proximate  cause  of  decedent's 
death.  Reibel  v,  Cincinnati,  I.  St  L.  &  C.  R.  Co:  (Ind.),  17  N.  East.  Rep. 
107. 

Instruction  that  if  Car  started  while  Passenger  was  alighting,  Plaintiff  can 
recover.  Is  Erroneous  in  not  considering  Plaintiffs  Negligence.  —  In  an  action 
to  recover  for  injuries  received  in  netting  oflF  defendant's  street-car,  the  court 
instructed  the  jury,  in  effect,  that  i^  when  plaintiff  was  in  the  act  of  alighting, 
the  car  suddenly  started  at  the  will  of  the  driver,  and  plaintiff  was  3irown 
down  and  received  injuries,  defendant  was  liable.  Heldy  error,  as  it  took  from 
ihe  jury  the  consideration  of  the  fact  whether  defendant  was  guilty  of  negli- 
gence in  so  doing.  West  End  &  A.  St.  R.  Co.  v.  Mozely  (Ga.),  4  S.  East.  Rep. 
324. 

Injury  caused  by  Passenger's  Clothing  catching  in  Broken  Curtain  Hook 
while  leavingCar.  —  A  broken  spring  hook,  used  to  ^ten  a  curtain  -on  an 
open  railway  car,  is  not  of  such  a  dangerous  character  as  to  require  the  very 
highest  degree  of  diligence  to  discover  and  remove  it ;  and  when  the  company 
was  in  the  habit  of  inspecting  such  hooks  at  the  end  of  each  trip,  and  repla- 
cing those  found  defective,  and  no  sfmilar  accident  had  been  caused  by  one 
before,  and  there  was  no  proof  showing  how  or  when  the  spring  was  broken, 
keldy  in  an  action  against  the  company  by  a  passenger  injured  by  her  clothing 
catching  in  such  a  broken  hook,  tliat  the  accident  was  not  one  wnich  a  prudent 
man  would  have  anticipated ;  that  the  evidence  failed  to  establish  culpable 
negligence  in  the  defendant;  and  that  the  trial  judge  should  have  held  as 
matter  of  law  that  the  plaintiff  had  failed  to  establish  a  case  entitling  her  to  a 
recovery.     Kelly  v.  New  York  &  Sea  Beach  R.  Co.  (N.Y.X  1 5  N.  East.  Rep. 

879. 

Instruction  that  Fact  of  Injury  constitutes  no  Ground  for  Recovery,  not  Error. 

—  In  an  action  against  a  railroad  company  for  personal  injuries,  an  instruc- 
tion to  the  jury  that  **  the  fact  that  the  plaintiff  has  brought  his  suit  constitutes 
no  ground  whatever  upon  \yhich  he  is  entitled  to  a  verdict  The  fact  that  he 
was  hurt  by  a  railway  car  constitutes,  by  itself,  no  reason  whatever  why  he  is 
entitled  to  a  verdict, '  is  not  error.  Rose  v.  West  Philadelphia  R.  Co.  (Pa.X 
12  Atlantic  Rep.  ^^. 

Improper  Language  of  Counsel  in  addressing^  Jury  as  Ground  for  New  Trial. 

—  In  a  suit  against  a  railroad  for  injury,  plaintiff's  counsel  said  to  jury,  "  You 
ought  to  deal  severely  with  these  bloated  corporations  that  can  run  their  road 
right  through  a  man's  house  or  yard,"  and  the  court  did  not  control  him,  and 
the  jury  found  a  verdict  for  plaintiff  *'for  amount  sued  for"  ($20,000),  held^ 
that  it  was  reasonably  evident  the  jury  were  influenced  by  the  improper  lan- 

re,  and  the  court  should  have  given  a  new  trial.    Galveston,  H.  &  S.  A. 
,0.  V.  Cooper  (Texas),  8  S.  W.  Rep.  68. 

Release  of  Claim  against  Railroad  for  Personal  Injuries.  —  Instruction  con- 
cerning. —  In  an  action  against  a  railroad  company  for  negligence,  defendant 
pleaded  a  release.  '  Plaintiff  claimed  it  had  been  obtained  by  fraud.  The 
court  charged  in  regard  to  it,  ^  It  is  not  to  be  set  aside  upon  suspicion,  —  not 
to  be  set  aside  upon  any  but  the  strongest  and  clearest  testimony.  ...  To 
infer  fraud  ...  is  to  infer  a  criminal  thought  or  disposition  in  a  man,  which 
is  against  the  presumption  of  the  law.  ...  If  [plaintifE]  understood  what  he 
was  doing  wlien  he  signed  that  paper,  —  and  the  presumptions  are  that  he  did. 
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r—  this  release  estops  him.  .  .  .  You  are  not  to  find  against  the  validity  of  the 
paper  on  the  mere  ground  that  the  bargain  was  a  hara  one.  And  it  does  not 
militate  against  the  transaction  if  the  company  endeavor  to  get  the  best  of 
it."  Also,  that  if  the  defendant  obtained  the  release  by  encouragement  that 
plaintifiE  would  be  taken  into  its  employ,  which  was  not  done,  that  fact  would 
not  avoid  the  release.  Held,  no  error.  Rose  v.  West.  Pbila.  R.  Co.  (Pa-X  12 
Atlantic  Rep.  78. 

Five  Thousand  Dollars  for  losing  Use  of  Arm,  and  Injurv  to  Shoulder  and 
Spine,  not  Excessive.  —  A  verdict  of  $5,000  damages  to  a  lady  fifty-seven  years 
old  who  has  lost  the  free  use  of  one  of  her  arms,  has  had  her  shoulder  and 
spine  injured  so  as  to  produce  j^reat  pain,  and  whose  general  health  has  been 
rendered  bad,  will  not  oe  set  aside  as  excessive.  Texas  Pac.  R.  Co.  v,  David-* 
son,  68  Tex.  370. 


Raben 

V. 

Central  Iowa  R.  Co. 

(Iowa  Supreme  Court,  Dec,  20,  1887.) 

'  Passenger.  —  Duty  of  Conductor  to  assist  Passenger  to  alight.  —  No  duty 
rests  upon  the  conductor  of  a  railway  train  to  assist  a  female  passenger  to 
alight  from  the  car. 

Same.  —  Duty  of  Conductor  in  start! ne  Train  as  to  Passenjgers  alighting. 
—  The  conductor  of  a  railway  train  is  only  required,  after  having  the  station 
announced,  to  stop  the  train,  and  hold  it  such  reasonable  time  as  will  permit 
the  passengers  to  alight  in  safety.  It  is  not  his  duty  '*to  know"  that  a  pas- 
senger has  left  the  cars  before  he  g^ves  the  signal  to  start 

Appeal  from  District  Court,  Keokuk  County;  D.  Ryan, 
Judge; 

Action  by  James  B.  Raben  to  recover  for  personal  injuries 
sustained  by  his  wife  through  the  negligence  of  plaintiff's  em- 
ployees, while  she  was  getting  oflF  of  a  car  in  which  she  was  a 
passenger.  There  was  a  judgment  upon  a  verdict  for  plaintiff. 
Defendant  appeals. 

A,  C  Daly  and  George  D,  Woodin  for  appellant. 

Sampson  &  Brown  for  appellee. 

Beck,  J.  —  i.  This  action  is  brought  to  recover  by  the  hus- 
band for  injuries  sustained  by  his  wife,  who  had  brought  a  suit 

j^^  in  her  own  name  to  recover  for  the  same  injuries.  A 
judgment  in  favor  of  the  wife  in  her  action  was  re- 
versed by  this  court.  See  3 1  Am.  &  Eng.  R.  R.  Cas.  45.  The 
petition  of  plaintiff  in  this  case  alleges  that  his  wife  was  a  pas- 
senger upon  a  car  on  defendant's  railroad,  having  her  own  two 
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small  children  with  her.  When  she  reached  her  place  of  des- 
tination, she  proceeded  to  leave  the  car  with  her  children,  who 
were  taken  from  the  car  when  the  train  began  to  move,  through 
the  negligence  of  defendant's  employees,  without  allowing  her 
sufficient  time  to  get  oflF ;  and,  in  attempting  to  do  so,  she  was 
thrown  down  and  injured.  Plaintiff  alleges  (referring  to  his  wife 
getting  off  of  the  car),  "  The  conductor  did  not  help  her,  nor 
offer  to  do  so,  nor  advise  her  that  it  was  not  safe  to  get  off, 
wherefore,  he  says  that  the  said  injury  was  caused  by  the  negli- 
gence and  want  of  care  of  the  conductor,"  etc.  The  evidence 
tended  to  support  the  allegations  of  the  plaintiff's  petition. 

2.  The  District  Court,  in  presenting  the  issues  of  the  case  to 
the  jury,  among  other  things  stated  that  the  petition  alleges 
that  the  conductor  negligently  failed  to  see  whether 
plaintiff's  wife  had  alighted  from  the  car,  and  caused  con<i«ctor  not 
the  train  to  start  before  she  had  time  to  do  so  safely,  J^B«r*to'* 
and  that  "defendant. failed  to  assist  her  to  alight,"  »ught. 
thereby  causing  the  injuries.     In  the  third  instruc- 
tion the  court  directs  the  jury,  that,  to  entitle  plaintiff  to  recover, 
he  must  show  by  affirmative  evidence,  among  other  things,  "that 
such  injuries  were  caused  directly  by  the  negligence  of  defend- 
ant's employees,  as  substantially  alleged."    In  the  fourth  instruc- 
tion the  court  directed  the  jury,  that  it  was  the  conductor's  duty 
**  to  place  her  [plaintiff's  wife]  or  enable  her  to  alight  in  safety 
on  the  platform."     In  these  instructions  the  court  plainly  directs 
the  jury  that  it  was  the  conductor's  duty  to  assist  plaintiff's  wife 
to  alight  from  the  car.     This  court  has  held  the  law  to  be  dif- 
ferent, and  that  no  such  duty  rests  upon  the  conductor.     Raben 
V,  Railway  Co.,  31  Am.  &  Eng.  R.  R.  Cas.  45.     The  instructions 
just  referred  to  are  therefore  erroneous. 

3.  The  seventh  instruction  directs  the  jury,  that  if  the  con- 
ductor "  negligently  failed  to  look  and  know  that  she  [plaintiff's 
wife]  had  left  the  train  in  safety,"  and  negligently 

started  the  train  before  she  had  done  so,  without  her  ^^^^l\'^'" 
fault  or  negligence,  plaintiff  is  entitled  to  recover,  starting  train. 
The  instruction  announces  the  rule,  that  it  was  the 
conductor's  duty  to  ascertain  —  "to  look  and  know"  —  whether 
the  plaintiff's  wife  had  safely  alighted.  It  imposes  the  duty  upon 
the  conductor  not  to  start  the  train  until  he  had  made  sufficient 
inspection  of  the  car  and  passengers  to  be  certain  —  "  to  know  " 
—  whether  the  passengers  had  left  the  car,  and  were  safely  on  the 
platform.  We  think  the  law  imposes  no  such  duty.  The  con- 
ductor is  required,  after  having  at  a  proper  time  announced  the 
station,  to  stop  the  train,  and  hold  it  such  reasonable  time  as  will 
permit  passengers  to  alight  in  safety.  He  is  not  required  to  do 
what,   in  many  cases,  would  be  impossible  to  ascertain,  — "  to 
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know  "  that  all  passengers  intending  to  stop  at  the  station  have 
alighted  in  safety.  ImhofE  v.  Railway  Co.,  20  Wis.  344 ;  Rail- 
road Co.  V.  Slatton,  54  111.  133  ;  Clotworthy,  v.  Railway  Co.,  80 
Mo.  220;  s.  c,  21  Am.  &  Eng.  R.  R.  Cas.  371 ;  Shear.  &  R.  Neg. 
sect,  27s ;  Railway  Co.  v.  Stutler,  54  Pa.  St.  375. 

Other  instructions  than  those  just  noticed  we  think  objection- 
able. Other  objections,  or  the  rulings  on  which  they  are  founded, 
may  not  be  repeated  in  a  new  trial,  and  need  not  be  considered. 

For  the  errors  pointed  out,  the  judgment  of  the  District  Court 
is  reversed. 

Duty  of  Servants  of  Railroad  Company  to  assist  Passengers  to  alight.  —  A  rail- 
road company  is  not  bound  to  render  its  passengers  personal  assistance  in 
alighting  from  its  trains,  when  they  are  in  proper  condition,  and  suitable  and 
sale  means  are  provided  therefor ;  and  an  instruction  to  the  jury  to  the  effect 
that  they  are  is  erroneous.  Raben  v.  Central  Iowa  R.  Co.,  31  Am.  &  Eng. 
R.  R.  Cas.  45. 

In  an  action  for  injuries  received  by  plaintiff  in  alighting  from  defendant's 
train,  a  charge  that  it  is  the  duty  of  a  conductor  to  assist  passengers  from 
the  train  is  erroneous.  In  such  an  action  it  is  also  error  to  charge  that  it  is  the 
special  duty  of  the  conductor  to  assist  from  the  train  any  passengers  who  are 
*'  a^d,  helpless,  and  infirm."  Simms  v.  South  Carolina  K.  Co.,  30  Am.  &  Eng. 
R.  R.  Cas.  571. 

Injury  to  Passenger  alighting  from  Train  starting  without  Signal. — Instruction, 
—  In  Gulf,  Colorado,  &  S.  F.  R.  Co.  v.  Williams  (TexasX  8  S.  W.  Rep.  78, 
plaintiff,  a  passenger  on  defendant's  train,  was  injured  while  alighting  at  a 
depot ;  and  in  an  action  for  damages  the  court  charged  that  he  was  entiued  to 
recover  if  defendant's  servants  did  not  stop  the  train  a  reasonably  sufficient 
time,  or  did  not  give  sienal  of  starting  again  by  the  whistle  or  bell.  Jfeid,  error, 
in  that  the  jury  would  be  compelled  to  nnd  for  plaintiff  if  no  such  signal  had 
been  given,  even  though  the  train  may  have  stopped  a  sufficient  length  of  time, 
thus  inducing  the  belief  that  plaintiff  might  leave  the  train  without  negligence 
at  any  time  before  signal  of  intention  to  start  again.     The  court  said,  — 

'^  ft  was  incumbent  on  the  plaintiff  to  prove  that  his  injury  resulted  from  the 
negligence  of  the  servants  of  the  appellant.  It  would  ordinarily  be  negligence 
in  a  railway  company,  when  reaching  a  place  at  which  passengers  are  to  leave 
its  train,  to  put  the  train  in  motion  again  before  passengers  had  sufficient  aud 
reasonable  time  to  alight ;  for  they  would  be  expected  to  do  so,  and  would 
incur  danger  if  the  train  was  put  in  motion  while  they  were  in  the  act  of  alight- 
ing. It  does  not  follow,  however,  if  a  train  be  stopped  for  sufficient  and 
reasonable  time,  'that  it  will  be  negligence  per  se  to  put  it  in  motion  again 
without  giving  signal  of  intention  to  do  so  by  whistle  or  bell  or  otherwise. 
The  charges  inform  the  jury,  in  effect,  that  the  appellant  was  guilty  of  action- 
able negligence  if  it  failed  to  stop  its  car  for  a  sufficient  and  reasonable  time 
to  enable  passengers  to  alight,  and  that  it  ]was  negligent  if,  after  stopping  its 
train  at  the  place  where  appellee  was  to  leave  it,  it  started  again  without  givine 
signal  by  whistle  or  bell.  The  charge  was  not  that  the  two  acts  combined 
would  constitute  negligence,  but  that  either  would.  In  the  absence  -df  a  stat- 
ute requiring  a  signal  to  be  ^iven  by  bell  or  whistle,  it  is  error  for  a  court  to 
instruct  a  jury  that  it  is  negligence  to  put  a  train  in  motion  without  a  si^al 
so  given.  There  is  no  statute  in  force  in  this  State  requiring  a  sign^  to 
be  so  given  before  a  train  is  put  in  motion,  after  having  stopped  at  a  station 
where  passengers  are  to  alight.  The  jury  may  have  Sslieved.  under  the  evi- 
dence, that  the  train  stopped  at  Alvin  sufficiently  long  to  enable  the  appellee 
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to  leave  the  train  with  safety ;  yet,  under  the  charge,  thev  would  have  beeiv 
compelled  to  find  for  him,  notwithstanding  this,  if  a  signal  of  intention  again 
to  put  the  train  in  motion  was  not  given  in  one  of  the  modes  specified.  It 
was  also  necessary  that  it  should  appear  that  the  appellee  was  not  guilty  of 
contributory  negligence.  The  tendency  of  the  charge  was  to  induce  the  jury 
to  believe  that  the  appellee;  without  negligence,  might  attempt  to  leave  the 
train  at  any  time  before  a  signal  of  intention  to  move  it  was  given  in  one  of 
the  modes  pointed  out  in  the  charge,  without  reference  to  the  length  of  time  the 
train  remamed  at  the  station.  A  case  might  arise  in  which  it  would  be 
negligence  to  put  a  train  in  motion  without  signal,  when  it  liad  remained  at  a 
station  a  sufficient  length  of  time  to  enable  passengers  to  leave  it  in  safety ; 
but  whether  so  in  a  given  case,  would  be  for  the  determination  of  the  jury  in 
view  of  all  the  facts.  But  a  court  would  not  be  authorized  to  inform  the  jury 
that  the  failure  to  give  a  signal  would  be  negligence,  and  less  still  would  it 
be  authorized  to  instruct  that  the  failure  to  give  a  signal  in  a  specific  manner 
would  be  negligence.  The  charee  was,  that  appellant  was  '*  required  to  give 
signal  of  starting  again  by  whistle  or  bell,"  by  which  the  jury  were  given  to 
understand  that  the  law  imposed  this  specific  act  as  a  duty.  If  this  were  true, 
an  omission  in  this  respect  was  negligence ;  and,  throughout  the  charge,  the 
court  assumed  and  declared  that  the  specific  duty  existed,  and  that  a  failure 
to  perform  it  was  negligence.  Whether  this  omission,  if  it  occurred,  was  neg- 
ligence, depended  on  all  the  facts  existing  at  the  time  the  appellee  attempted 
to  leave  the  car,  and  was  for  the  determination  of  the  jury.  The  charge  prac- 
tically withdrew  this  question  from  them,  and  requirea  a  finding  that  the 
servants  of  appellant  were  negligent  if  the  jury  believed  from  the  evidence 
that  the  car  was  put  in  motion  without  signal  given  by  bell  or  whistle.  For 
this  error  the  judgment  will  be  reversed,  and  the  cause  remanded." 

Facts  which  Jury  may  consider  in  determining  whether  Train  stopped  long 
enough  to  allow  Passenger  to  alight.  —  In  an  action  by  a  woman  in  good  health, 
sixty-five  years  old,  and  weighing  one  hundred  ancl  seventy  pounds,  and  who 
was  a  passenger  on  defendant's  train,  to  recover  damages  for  personal  injuries 
caused  by  starting  the  train  while  she  was  in  the  act  of  alighting,  the  jury  may 
take  into  consideration  the  **  age,  sex,  and  physical  condition  "  of  the  plaintin 
in  determining  whether  the  train  stopped  sufficiently  long  to  enable  her  to  get 
o£E,  and  whether  she  in  so  doing  acted  with  ordinary  care  and  diligence. 
Hickman  v,  Missouri  Pac.  R.  Co.  91  Mo.  433. 

Train  starting  while  Passenger  was  attempting  toget  on.  —  Time  promised  by 
Conductor.  —  In  Texas  P.  R.  Co.  v,  Davidson,  68  Tex.  370,  an  action  for  dam- 
ages against  a  railroad  company  caused  to  the  plaintiff  by  the  train  starting 
up  while  she  was  attempting  to  get  on,  an  instruction  to  the  jury  that  if  the 
averments  of  the  plaintiff  were  true,  including  an  averment  that  she  had  been 
promised  ten  minutes  by  the  conductor  in  which  to  check  her  baggage,  and 
the  train  started  before  that  time  expired,  then  they  should  find  for  the  plain- 
tifi,  was  held  not  erroneous  as  laying  too  much  stress  on  the  time  promised 
her  by  the  conductor. 

Conductor  pulling  Passenger  from  Car  after  Train  had  started. —  In  Louis- 
ville, N.  A.  &  C.  R.  Co.  V,  Wood,  113  Ind.  544,  the  plaintiff  was  a  passenger 
on  a  railroad  train.  The  train,  having  stopped  at  the  station  to  which  she  had 
taken  passage,  was  ordered  to  start  again  before  she  could  alight,  though  after 
she  had  reached  the  platform  of  the  car.  The  conductor,  while  the  train  was 
in  motion,  pulled  her  from  the  platform  to  the  ground,  causing  her  great  injury. 
Held^  that  in  an  action  against  the  railway  company  for  the  tort  of  the  con- 
ductor, it  was  not  necessary,  in  order  to  fix  the  liability  of  the  defendant,  to 
allege  that  it  authorized  this  particular  act,  nor  that  the  conductor  was  acting: 
within  the  scope  of  his  authority. 
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Owens  etoL 

V. 

Kansas  Cmpy,  St.  Joseph,  &  Council  Bluffs  R.  Co. 

{Afisstfuri  Supreme  Courts  May  21,  1888.) 

Injury  to  Passenger.  —  Examination  of  Plaintiffs  Person.  —  In  an  action  for 
personal  injuries,  the  grantine  of  an  order  for  the  examination  of  the  plaintifiPs 
person  is  a  matter  in  which  the  court  has  a  discretion  which  will  not  be 
interfered  with,  unless  manifestly  abused,  and  where  the  evidence  given  is  such 
that  a  medical  examination  could  add  no  information  as  to  her  previous  health, 
and  but  littie  to  her  subsequent  condition,  the  ruling  of  the  trial  court  in  re- 
fusing the  order  will  not  be  disturbed. 

Same.  —  Description  by  Plaintiff  of  her  Injuries.  —  In  an  action  for  personal 
injuries,  the  description  by  the  plaintiff  of  the  injuries  which  she  received  is 
not  in  the  nature  of  expert  evidence,  and  in  describing  them  she  may  testify 
that  the  nerves  of  her  head,  side,  and  left  limb  are  paralyzed. 

Same.  —  Instructions  as  to  Liability  for  Negligence  of  Servants. — The 
plainti£E  received  injuries  in  alighting  from  the  defendant  company's  train. 
The  court  instructed  the  jury,  that  if  the  train  did  not  stop  long  enough  for 
the  plaintifiE  to  get  ofiE,  and  while  she  was  standing  on  the  platform  defendant's 
brakeman  pulled  her  ofiF,  whereby  she  was  injured,  she  can  recover.  itHeld^ 
not  erroneous,  as  in  another  paragraph  the  court  told  the  jury  that  under  such 
a  state  of  facts  the  plaintiff  could  not  recover  if  guilty  of  contributory  neg- 
ligence. 

Same.  —  Liability  for  Injury  to  Diseased  Person. —  Invalids,  as  well  as 
persons  in  robust  health,  are  entitled  to  the  highest  degree  of  care  on  the 
part  of  common  carriers.  A  passenger  who  receives  injury  through  a  carrier's 
nec^ligence  may  recover  for  all  the  ill  effects  which  naturally  and  necessarily 
follow  the  injuries  in  the  condition  of  health  in  which  such  passenger  was  at 
the  time ;  and  it  is  no  answer  to  say  that  the  injuries  would  not  have  occurred, 
or  would  not  have  been  so  great,  had  the  passenger  been  in  good  health. 

Appeal  from  a  judgment  of  the  Lafayette  Circuit  Court, 
Struther,  J.,  against  defendant  in  a  suit  for  injuries  from  de- 
fendant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Strong  &  Mosman^  J,  D.  Shewalter^  and  R,  P,  C,  Wilson  for 
appellant. 

Woodson  &  Woodson^  Wallace  &  Chiles,  Green  &  Bumes^  An- 
derson &  Cormackf  and  5*.  C,  Woodson  for  respondents. 

Black,  J.  —  This  is  a  suit  for  personal  injuries  to  the  plaintiff, 
Mrs.  Owens,  wife  of  the  other  plaintiff.     She  pre- 
vailed in  the  court  below,  and  the  defendant  appealed. 
On  the  20th  of  November,  1883,  she  and  her  daughter  were  pas- 
.sengers  on  one  of  the  defendant's  trains  from  Kansas  City  to 
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Beverly.  The  petition,  which  is  very  lengthy,  states,  in  sub- 
stance, that  defendants  negligently  failed  and  refused  to  stop  the 
train  at  Beverly  long  enough  to  allow  the  plaintiff  a  reasonable 
time  to  alight  in  safety  ;  that  as  soon  as  the  train  stopped,  she 
stepped  to  the  door  of  the  car  to  get  off ;  that  when  she  arrived 
at  the  car  platform  tjie  train  was  negligently  put  in  motion  by 
defendant ;  that  the  brakeman,  knowing  the  train  was  in  motion, 
unlawfully  assaulted,  seized,  and  took  hold  of  her,  and  violently 
and  negligently  pulled  and  threw  her  from  the  cars  to  the 
depot  platform,  inflicting  upon  her  bruises,  wounds,  etc. ;  that  on 
account  of  negligently  putting  the  train  in  motion,  and  negli- 
gently pulling  and  throwing  her  from  the  platform  of  the  car, 
she  has  suffered  pain,  etc. 

The  answer  is  a  general  denial,  with  the  further  defence  that 
plaintiff  was  guilty  of  contributory  negligence  in  attempting  to- 
get  off  the  train  when  in  motion. 

The  evidence  for  the  plaintiff  tends  to  show,  that,  when  the 
train  began  to  slack  up,  the  brakeman  said,  "This  is  Beverly;" 
that  he  picked  up  the  plaintiff's  valise  and  walked  towards  the 
car  door ;  that  the  daughter  followed  him,  and  plaintiff  followed 
the  daughter ;  that  the  brakeman  assisted  the  girl  to  the  depot 
platform.  Plaintiff  says,  when  she  got  to  the  platform,  two  per- 
sons were  getting  on  the  car,  so  that  she  stepped  through  on  the 
platform  of  the  car  in  front ;  that  she  took  hold  of  the  iron  rod 
that  extended  around  the  car ;  that  the  train  was  then  moving 
faster ;  that  the  brakeman,  who  was  on  the  depot  platform,  walk- 
ing to  keep  up  with  the  car,  reached  up  and  caught  her  between 
the  elbow  and  wrist,  and  pulled  her  to  the  depot  platform ;  that 
she  then  became  unconscious  from  injuries  to  her  head,  arm, 
hip,  and  side.  This  evidence  is  corroborated  by  that  of  the 
daughter ;  and  other  evidence  is,  that  the  train  stopped  from  ten 
seconds  to  a  minute  only. 

The  evidence  for  the  defendant  tends  to  show  that  the  train 
stopped  for  the  usual  and  for  a  reasonable  time ;  that  plaintiff 
attempted  to  get  off  after  the  train  had  started,  and  that  she  fell 
from  the  platform  of  the  car ;  that  the  brakeman  warned  her  not 
to  get  off,  and  at  the  same  time  was  trying  to  signal  the  engineer 
to  stop. 

I.  The  suit  was  commenced  in  the  Platte  Circuit  Court,  and 
transferred  to  the  Lafayette  Circuit  Court  by  change 
of  venue.     There  defendant,   at   the  March   term,  JJfeVdJiBtto 
1884,  filed    a  motion  asking   the  court   to    require  ezamiiuiUoB 
plaintiff  to  submit  her  person  to  an  examination  by  ^  pWntifTi 
a  commission  of  medical  experts,  to  be  appointed  by  ^~"- 
the  court,  in  order  to  determine  the  character  of  the  injuries, 
and  to  what  extent  they  were  due   to   the   accident.     This 
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motion  was  not  determined  until  the  term  at  which  the  cause 
was  tried,  —  April,  1885, — when  it  was  overruled,  and  the 
defendant  excepted. 

It  was  in  substance  held,  in  Shepard  v,  Missouri  P.  R.  Co.,  85 
Mo.  629,  that  the  defendant  has  no  absolute  right  to  have  a  per- 
sonal examination ;  that  it  is  a  matter  in  which  the  court  has  a 
discretion,  the  exercise  of  which  will  not  be  interfered  with 
unless  manifestly  abused.  Of  course,  the  court  is  not  bound  to 
refuse  or  to  grant  the  motion  to  the  full  extent  of  the  prayer. 
Its  order  may  be  moulded  to  suit  the  circumstances  of  the  case. 
In  that  case  the  plaintiff,  a  lady,  had  once  submitted  to  an  exami- 
nation by  one  physician,  and  offered  to  submit  to  an  examination 
by  another  eminent  and  reputable  surgeon ;  but  with  this  the 
defendant  was  not  satisfied.  Under  these  circumstances,  we  held 
in  that  case  that  there  was  no  error  in  refusing  the  motion. 
In  the  later  gase  of  Sidekum  v.  Wabash,  St.  L.  &  P.  R.  Co.,  10 
West.  Rep.  277,  93  Mo.  400,  it  was  held  there  was  no  error 
in  refusing  such  a  motion.  In  that  case  the  trial  court  was  of 
the  opinion  that  an  examination  was  not  necessary  in  order  to 
ascertain  the  real  condition  of  the  plaintiff,  and  the  nature  and 
extent  of  her  injuries.  This  court,  upon  an  examination  of  the 
evidence,  reached  the  same  conclusion.  The  ruling  is  certainly 
based  in  part  upon  that  ground.  The  power  of  the  court  to 
make  and  enforce  an  order  for  the  personal  examination  of  the 
injured  party  must  be  taken  as  established  in  this  State,  as  it  is 
in  many  others.  Schroeder  v.  Chicago,  R.  I.  &  P.  R.  Co.,  47  Iowa, 
375  ;  White  v,  Milwaukee  City  R.  Co.,  61  Wis.  536;  Hatfield  v, 
St.  Paul  &  D.  R.  Co.,  33  Minn.  130;  Atchison,  T.  &  S.  F.  R. 
Co.  V,  Thul,  29  Kan.  466.  The  court  might,  with  propriety, 
have  made  an  order  for  the  examination  of  the  plaintiff  in  this 
case,  by  a  disinterested,  reputable  physician,  in  the  presence  of 
her  husband,  if  desired,  and  lady  friends.  But  the  real  question 
here  is  whether  there  has  been  an  abuse  of  the  discretion  lodged 
in  the  trial  court. 

In  the  plaintiff's  deposition,  taken  and  filed  before  this  mo- 
tion was  made,  she  says,  that,  when  the  brakeman  pulled  her 
from  the  car  step,  her  head,  left  arm,  and  hip  struck  against 
the  car;  that  because  of  the  injuries  then  received  she  has 
lost  the  use  of  her  left  arm  and  her  left  leg ;  that  the  arm  is 
paralyzed ;  that  since  then  she  has  not  been  able  to  stand  on  her 
feet,  whereas  before  she  was  able  to  attend  to  her  household 
duties. 

She  was  cross-examined  for  many  days  and  at  great  length, 
answering  between  five  and  six  hundred  questions,  often  in 
the  presence  of  physicians  employed  and  taken  to  the  bedroom 
by  defendant,  but  not  introduced  to  her.     This  examinatioa 
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shows  that  she  received  an  injury  in  the  back  when  thirteen 
years  of  age ;  that  a  few  years  before  the  accident  in  question 
she  went  to  Denver  for  her  health  ;  that  while  there  her  shoulder 
was  dislocated  ;  that  she  was  subject  to  rheumatism  in  her  left 
side  and  arm,  and  suffered  from  what  she  terms  rheumatic  neu- 
ralgia, and  had  been  under  the  charge  of  a  physician  for  years. 
Much  other  evidence  was  offered,  on  the  one  side  and  the 
other,  disclosing  the  state  of  her  health  both  before  and  after 
she  received  the  injuries  complained  of.  This  evidence  was 
given  by  persons  who  could  and  did  detail  facts  within  their 
observation.  Some  of  it  goes  to  show  that  there  was  no  per- 
fect paralysis,  but  that  she  was  suffering  greatly  from  the 
injuries  cannot  be  doubted.  A  medical  examination  could  add 
no  information  as  to  her  previous  health,  and  but  little  to  her 
subsequent  condition.  It  is  suggested  that  she  represents  her 
condition  to  be  worse  than  it  really*is,  and  that  she  has  misled 
her  two  physicians,  who  were  exan^ined  and  cross-examined  at 
length.  We  discover  no  real  ground  for  such  suggestion  ;  and,  if 
any  there  is,  it  was  matter  of  observation  to  the  jury.  Since  the 
evidence  easily  attainable,  and  really  in  the  case,  shows  a  history 
of  her  health  for  a  large  portion  of  her  life,  and  also  shows  her 
physical  condition  since  the  accident,  and  what  acts  she  can  do  and 
what  she  cannot,  we  will  not  disturb  the  ruling  of  the  trial  court. 

2,  The  court,  in  the  first  instruction  for  plaintiff,  in  substance 
said,  that  if,  after  the  station  was  announced  by  the  brakeman, 
the  plaintiff,  with  reasonable  and  usual  expedition, 
went  to  the  platform  of  the  car ;  and  before  she  could  SltrMUoIu*' 
get  off,  the  train  was  started ;  and  while  on  the  car 
step,  waiting  for  the  car  to  stop,  the  brakeman  took  hold  of  her 
arm  and  pulled  her  to  the  depot  platform,  and  she  was  injured, 
etc., — then  she  was  entitled  to  recover.    The  sl^enth  instruction 
declares  that  it  was  the  duty  of  the  defendant  to  stop  the  train  a 
reasonable  time  for  the  plaintiff  to  get  off,  —  i.e.,  such  a  time  as 
is  required  for  a  person  using  ordinary  diligence  to  get  off ;  and 
if  the  train  was  started  before  plaintiff  had  such  reasonable  time, 
then  defendant  was  guilty  of  negligence ;  and  if  the  jury  further 
believed  that  the  brakeman  pulled  her  from  the  car,  while  in 
motion,  to  the  depot  platform,  and  she  was  injured,  then,  etc. 

The  objection  to  these  instructions,  that  they  allow  a  recovery 
upon  proof  alone  of  negligence  in  failing  to  stop  a  reasonable 
time,  is  not  well  founded;  for  in  both  instructions  the  jury  were 
required  to  find  the  further  fact  that  the  brakeman  pulled  her 
from  the  car  while  in  motion.  It  is  true,  no  finding  is,  in  terms, 
required  that  he  negligently  pulled  her  from  the  car ;  but  if  the 
train  started  without  giving  her  time  to  get  off,  and  the  brake- 
man  pulled  her  off  while  the  car  was  in  motion,  it  was  a  negli- 
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gent  act.  The  contrary  theory,  presented  by  the  defendant's 
evidence,  —  namely,  that  she  persisted  in  getting  off,  though 
warned  not  to  do  so,  fell,  and  was  caught  by  the  brakeman,  — 
was  presented  by  instructions  given  at  the  request  of  the  defend- 
ant. The  evidence  of  the  defendant  is  an  out-and-out  denial  that 
the  brakeman  pulled  her  off  at  all.  The  instructions  present  the 
real  issue  made  by  the  evidence. 

The  next  objection  to  these  instructions  is,  that  the  plaintiff 
cannot  sue  for  an  assault,  and  recover  for  negligence  in  failing 
to  stop  the  train.  The  petition  does  make  some  extravagant 
averments ;  but,  notwithstanding  it  charges  an  assault  by  the 
servants,  it  also  in  terms  charges  negligence  in  not  stopping 
the  train  a  reasonable  time,  and  negligence  on  the  part  of  the 
servant  in  pulling  her  off.  The  instructions  cannot  be  said  to 
be  a  departure  from  the  petition.  The  petition  contains  all  that 
is  in  the  instructions,  and  more  too ;  and  it  follows  that  it  is  not 
a  case  of  declaring  upon  one  cause  of  action  and  a  recovery  upon 
another.     Conway  v.  Reed,  66  Mo.  350. 

The  final  objection  to  these  two  instructions  is,  that  they 
ignore  the  defence  of  contributory  negligence,  because  they  do 
not  conclude  with  some  such  words  as  "  provided  the  plaintifiF 
was  not  negligent."  On  this  defence  the  court  gave  a  number 
of  instructions,  one  of  which  is  as  follows  :  — 

"  3.  If  the  jury  believe,  from  the  evidence,  that  the  plain ti£f 
recklessly  or  negligently  attempted  to  alight  or  jump  from  the 
train,  and  the  brakeman  either  tried  to  keep  her  from  so  doing* 
or  to  assist  her  to  alight  after  she  voluntarily  attempted  to  do  so, 
and  that  he  tried  to  keep  her  from  getting  off,  then  the  jury 
will  find  for  defendant,  no  matter  what  her  injuries  may  have 
been,  or  what  hej  condition  now  is." 

To  say,  with  these  instructions,  that  the  jury  could  find  for 
plaintiff  without  regard  to  negligence  on  her  part,  is  little  short 
of  charging  them  with  corruption.  The  instructions  are  to  be 
taken  as  a  whole,  —  are  so  taken  by  men  of  common  understand- 
ing, and  can  be  understood  in  no  other  way.  There  is  no  neces- 
sity for  qualifying  each  by  an  express  reference  to  the  others. 
They  thus  qualify  themselves  when  in  the  form  these  instruc- 
tions are.  The  contrary  ruling  in  Sullivan  v.  Hannibal  &  St.  J. 
R.  Co.,  88  Mo.  182,  is  not  to  be  followed. 

3.  The  instruction  that,  if  any  witness  had  wilfully  sworn  falsely 
to  any  material  matter,  the  jury  are  at  liberty  to  disregard  the 
whole  of  his  evidence,  is  without  valid  objection.  It 
gira'to^Mti.  ^s  sufficient  that  the  witness  either  wilfully  or  know- 
mony  of  wit-  ingly  swore  false.  State  v.  Palmer,  88  Mo.  568 ; 
]i«si  who  twore  White  V,  Maxcy,  64  Mo.  552.  Defendant  asked, 
'*'^*^'  and  had  given,  a  like  instruction;  and  it  is  in  no 
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position  to  say  there  was  no  evidence  to  justify  the  giving  of 
such  an  instruction. 

4.  The  fourth  and  eighth  instructions  are  in   substance  the 
same,  and  may  be  considered  together.     The  eighth  is,  that  if 
plaintiff  was  pulled  off  the  car,  against  her  will,  by  KodefeBcethat 
defendant's  servant,  acting  within  the  scope  of  his  injnriMwere 
employment,   and  she  thereby  received   injuries, —  twrmTat^by 
"then  the  defendant  is  responsible  for  all    the  ill  Jj;;i"i"'** *" 
effects  which   naturally  and  necessarily  follow  the 

injuries  in  the  condition  of  health  in  which  plaintiff  was  at  the 
time ;  and  it  is  no  defence  that  the  injuries  may  have  been  aggra- 
vated and  rendered  more  difficult  to  cure  by  reason  of  plaintiff's 
state  of  health,  or  that  by  reason  of  latent  disease  the  injuries 
were  rendered  more  serious  to  her  than  they  would  have  been 
to  a  person  in  robust  health." 

This  instruction,  it  will  be  seen,  is  almost  the  same  as  that  in 
the  case  of  Brown  v,  Hannibal  &  St.  J.  R.  Co.,  G6  Mo.  588,  which 
was  approved  by  this  court.  There,  it  is  true,  the  instruction 
was  predicated  upon  the  fact  that  plaintiff  was  "  unlawfully  and 
wilfully  put  off  the  car."  But  if  the  plaintiff  was  negligently 
pulled  on  the  car,  she  has  the  right  to  be  compensated  for  all 
the  injuries  which  she  would  not  have  sustained  had  due  care 
been  exercised.  Invalids,  as  well  as  persons  in  robust  health, 
are  entitled  to  the  exercise  of  the  highest  degree  of  care  on  the 
part  of  the  common  carrier.  It  is  no  answer  to  say  that  the  in- 
juries would  not  have  occurred,  or  would  not  have  been  so  great, 
had  the  passenger  been  in  good  health.  Allison  v.  Chicago  & 
N.  W.  R.  Co.,  42  Iowa,  274. 

5.  It  was  competent  for  the  plaintiff  to  describe  the  injuries 
which  she  received ;  and  it  is  no  ground  for  exclud-  pi|^|,ti,|»i  ^i^. 
ing  this  evidence  because  she  says  the  nerves  of  her  acription  of 
head,  side,  and  left  limb  were  paralyzed.     It  is  not  h«riBj«ri«u 
in  the  nature  of  expert  evidence. 

6.  When  the  plaintiff's  deposition  was  taken,  and,  as  a  part  of 
the  cross-examination,  counsel  for  the  defendant  read 

over  twelve  or  fourteen  questions  and  answers,  of  ^it^^.  cred- 
which  the  following  are  a  part,  — .  ibiiity.  Co». 

"(2-  I  will  ask  you  if,  during  your  suffering  from  mcttag  itet*- 
inflammatory  rheumatism,  you  were  not  in  the  habit  ■•■*^ 
of  using  opiates,  —  morphia  ? 

"  A.  No,  sir ;  not  to  excess.  I  could  take  morphia  into  the 
stomach,  and  it  relieved  it. 

"  Q,  I  will  ask  you  if  you  did  not  take  it  regularly } 

'M.  Not  for  my  shoulder." 

She  was  then  asked,  and  made  answer,  as  follows :  — 

''  Q,  Is  not  the  foregoing  a  true  and  literal  statement  of  ques- 

53  A.  &.  E.  R.  Cas.->34. 
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tions»  and  your  answers  made  thereto,  in  this  room  on  the  first 
day  that  your  deposition  was  attempted  to  be  taken  in  this  case  ? 
and  was  not  that  statement  made  in  the  presence  of  Charles  A. 
Blair,  a  stenographer,  who  at  the  time  was,  by  agreemeat  of 
parties,  present  for  making  such  stenographic  report  ? 

"  A.  It  is  false  from  beginning  to  end.  It  is  not  a  true  state- 
ment." 

The  court,  on  motion  of  the  plaintiff,  excluded  all  of  the  above- 
described  portion  of  the  deposition,  and  defendant  excepted. 

It  seems  a  previous  effort  had  been  made  to  take  plaintiff's 
deposition  by  her  attorneys ;  but  it  had  not  been  completed^ 
signed,  or  certified,  and  hence  not  filed  in  this  cause.  The  plain- 
tiff, throughout  her  examination  read  in  evidence,  concedes  that 
she  had  used  morphine,  but  says  it  was  by  way  of  injection  only. 

Now,  in  the  first  place,  as  the  witness  was  a  party  to  the  suit, 
it  was  not  necessary  to  ask  these  questions  to  lay  a  foundation 
to  impeach  her  evidence.  Her  declarations  could  be  offered  in 
evidence  as  against  her,  without  laying  any  foundation  therefor. 
Again  :  this  portion  of  the  deposition  was  of  no  benefit  to  defend- 
ant unless  followed  by  proof  that  she  did  make  the  alleged  an- 
swers to  the  alleged  questions.  The  defendant  did  not  show,  or 
offer  to  show,  that  she  made  any  such  statements ;  and  the  por» 
tion  of  the  deposition  in  question  was  properly  excluded. 

7.  Many  other  questions  are  made  in  the  briefs  for  appellant ; 
*  but  they  are  less  substantial  than  those  before  considered,  and 
will  not  be  followed  out  in  detail  in  this  opinion. 

The  case  seems  to  have  been  fairly  tried,  and  the  judgment  is 
affirmed. 

Ray  and  Sherwood,  JJ.,  dissent ;  the  other  judges  concur. 

Aggravation  of  Injury  by  Previous  Disease  or  Feeblenessi  —  In  Louisville, 
N.  A.  &  C.  R.  Co.  V,  Wood,  113  Ind.  544,  an  action  for  injuries  caused  by 
the  tort  of  a  carrier,  the  plaintiff  was  held  entitled  to  full  compensatory  damages, 
although  the  wrong-doer  did  not  know,  or  could  not  foresee,  that  the  special 
injury  would  be  greater  to  the  person  upon  whom  it  was  inflicted  than  to  one 
in  full  strength  and  robust  health. 

The  court  said,  "  The  tenth  instruction  does  not  express  the  law,  and  was 
rightfully  refused.  It  is  not  necessary  that  the  wrong-doer  should  apprehend 
the  particular  consequences  which  may  proximately  result  from  this  act, 
although  the  act  must  be  of  such  a  nature  as  to  produce  some  injurious  result. 
To  illustrate,  a  man  ill  with  consumption,  who  is  wrongfully  injured  in  alight- 
ing from  a  train,  and  so  injured  as  that  a  hemorrhage  results,  has  a  right 
to  recover,  although  the  servants  of  the  carrier  may  not  have  had  reason  to 
apprehend  such  a  result.  Jeffersonville,  M.  &  I.  R.  R.  Co.  v.  Riley,  39  Ind. 
568. 

^*  In  no  case  is  it  necessary  that  the  particular  result  which  follows  should 
be  anticipated.  Certainly  no  man  who  strikes  a  feeble  person  and  injures 
him  can  be  heard  to  say  that  he  did  not  anticipate  that  it  would  hurt  him  more 
than  it  would  have  done  a  robust  man. 
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"  Where  a  tort  is  committed,  and  injury  jnay  reasonably  be  anticipated,  the 
-wrong-doer  is  liable  for  the  proximate  results  of  that  injury,  although  the  injury 
extends  farther  than  it  would  have  done  had  the  injured  person  been  in  perfect 
health* 

"  It  is  the  general  character  of  the  act,  and  not  the  particular  result,  that 
the  law  regards. 

"  It  is  true  that  the  act  which  causes  the  injury  must  be  a  negligent  one,  and 
this  it  cannot  be  unless  the  facts  show  that  it  was  one  which  ordinary  care 
would  have  enabled  the  person  who  does  it  to  foresee  and  provide  against. 
Wabash,  St.  L.  &  P.  R.  Co.  v,  Locke,  1 1  West.  Rep.  877. 

"  There  is  a  plain  difference  between  the  wrongful  act  and  its  consequences ; 
for,  when  a  wrongful  act  is  done,  the  wrone-doer  must  answer  for  dl  proxi- 
mate consequences,  although  he  may  not  nave  foreseen  or  anticipated  the 
particular  form  or  character  of  the  resulting  injury.  The  doctrine  which 
the  authorities  lay  down  is  thus  stated  in  Hill  v.  Winsor,  1 18  Mass.  251 :  *  The 
accident  must  be  caused  by  the  negligent  act  of  the  defendants,  but  it  is  not 
necessary  that  the  consequences  of  the  negligent  act  should  be  foreseen  by 
the  defendants.  It  is  not  necessary  that  either  the  plaintiff  or  the  defendants 
should  be  able  to  foresee  the  consequences  of  the  negligence  of  the  defend- 
ants, in  order  to  make  the  defendants  liable.  It  may  be  a  negligent  act  of 
mine  in  leaving  something  in  the  highway.  It  may  cause  a  man  to  fall  and 
break  his  lee  or  arm,  and  I  may  not  be  able  to  foresee  the  one  or  the  other.' 

"  In  another  case  it  was  saia,  •  It  is  not  necessary  that  injury  in  the  precise 
form  in  which  it  in  fact  resulted  should  have  been  foreseen.  Lane  v.  Atlantic 
Works,  III  Mass.  136.  In  Newell  v.  Whitcher,  53  Vt.  580,  the  court  was 
asked  to  charge  the  jury  *  that,  if  the  defendant's  acts  and  conduct  would 
not  have  injured  a  person  of  ordinary  nerve  and  courage,  then  there  can  be 
no  recovery ; '  and  it  was  held  that  this  instruction  was  properly  refused. 

"  But  we  cannot  add  to  the  length  of  our  already  very  lengthy  opinion  by 
commenting  upon  the  authorities.  We  refer  without  discussion  to  some  of 
the  many  oecided  cases:  Jeffersonville,  M.  &  I.  R.  R.  Co.  v.  Riley;  Terre 
Haute  &  I.  R.  R.  Co.  v.  Buck;  Louisville,  N.  A.  &  C.  R.  Co.  v,  Falvey, 
22  Am.  &  Eng.  R.  R.  Cas.  522 ;  Louisville,  N.  A.  &  C.  R.  Co.  v,  Jones,  108 
Ind.  551 ;  s.  c,  28  Am.  &  Eng.  R.  R.  Cas.  170;  Indianapolis,  P.  &  C.  R.  Co. 
V.  Pitzer,  109  Ind.  179;  s.  c,  25  Am.  &  Eng.  R.  R.  Cas.  313,  and  cases  cited, 
188 ;  Stewart  v,  Ripon,  38  Wis.  584;  Oliver  v.  La  Valle,  36  Wis.  592;  Kellogg 
V,  Chicago  &  N.  W.  R.  Co.,  26  Wis.  223  ;  McNamara  v.  Clintonville,  62  Wis. 
207;  51  Am.  Rep.  722 ;  Brown  v,  Chicago,  M.  &  St.  P.  R.  Co.,  54  Wis.  342 ; 
s.  c,  41  Am.  Rep.  41  ;  Williams  v.  Vanderbilt,  28  N.  Y.  217;  Ehrgott  v. 
Mayor,  96  N.  Y.  264,  48  Am.  Rep.  622 ;  Beauchamp  v.  Mining  Co.,  50  Mich. 
163,  45  Am.  Rep.  30  ;  Barbee  v,  Reese,  60  Miss.  906 ;  Railway  Co.  v.  Kemp, 
61  Md.  74;  s.  c,  18  Am.  &  Eng.  R.  R.  Cas.  220:  Fitzpatrick  v.  Railway  Co., 
12  U.  C.  Q.  B.  645.  *The  general  rule,*  says  an  eminent  court,  Ms,  that,  in 
actions  of  tort  like  the  present,  the  wrong-doer  is  liable  for  all  the  direct  injury 
resulting  from  his  wrongful  act ;  and  that,  too,  although  the  extent  or  special 
nature  of  the  injury  could  not  with  certainty  have  been  foreseen  or  contem- 
plated as  the  probable  result  of  the  act  done.*  Railway  Co.  v,  Kemp,  supra. 
A  late  writer  collects  many  cases,  and  lays  down  the  rule,  in  vefy  strong 
terms,  as  we  have  declared  it.  2  Wood,  Ry.  Law,  1232.  We  conclude  that, 
both  upon  principle  and  authority,  an  injured  person  may  recover  compensa- 
tory damages  for  injuries  sustained,  although  the  wrong-doer  did  not  know,  or 
could  not  foresee,  that  the  special  or  particular  injury  would  be  greater  to  the 
person  upon  whom  the  wrong  was  actually  inflicted  than  to  one  in  full  strength 
and  robust  health.  A  person,  feeble  or  strong,  young  or  old,  is  entitled  to 
recover  full  compensation  for  the  injury  actuafiy  sustained  by  the  acts  of  a 
A\Tong-doer." 

See  Louisville,  etc.,  R.  Co.  v,  Falvey,  and  note,  22  Am.  &  Eng.  R.  R.  Cas. 
522,  536. 
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Exhibition  of  Injured  Parts  In  Action  for  Personal  Injuries.  —  In  Louisville^ 
N.  A.  &  C.  R.  Co.  2/.  Wood,  1 13  Ind.  544,  an  action  for  personal  injuries  caused 
by  the  tort  of  a  servant  of  a  railroad  company,  the  plaintiff,  while  testif}'ing  in 
her  own  behalf,  exhibited  to  the  jury  the  injured  part.  Held,  that  it  was  not 
error  to  permit  the  exhibition.  The  court  said,  "  There  was  no  error  in  per- 
mitting this  to  be  done.  The  text  writers  and  the  decisions  all  agree  that  such 
an  exhibition  is  not  improper.  Dr.  Wharton  sa3rs,  *  Injury  to  the  person  may 
also  be  proved  by  inspection.  Thus,  in  an  action  to  recover  damages  for  an 
injury  to  a  limb,  the  injured  limb  may  be  exhibited  on  trial.*  Whart  Crim. 
£v.  sect.  312.  Mr.  Best,  speaking  of  this  species  of  evidence,  denominates  it 
*real  evidence,'  and  says,  *  Immediate  evidence  is  where  the  thing  which  is  the 
source  of  the  evidence  is  present  to  the  senses  of  the  tribunal.  This  is  of  all 
proof  the  most  satisfactory  and  convincing.*  i  Best,  Ev.  (Morgan's  Ed.)  307. 
The  old  writers  often  speak  of  such  evidence ;  and  in  Hale,  P.  C.  633,  a  notable 
instance  is  given  of  its  force.  Mr.  Taylor  collects  a  number  of  cases,  affirms 
that  the  species  of  evidence  here  under  discussion  is  always  competent,  and 
assigns  to  it  the  highest  rank,  i  Ta)jl.  Ev.  sect.  512.  An  American  author, 
discussing  the  subject,  says,  *  The  injured  member  may  be  exhibited  to  the 
jury.*  Abb.  Tr.  Ev.  599.  In  a  recent  article  by  Judge  Thompson,  entitled 
'Trial  by  Inspection,'  many  cases  are  collected,  all  holding  that  exhibitions 
of  persons  or  things  are  proper.  25  Cent.  Law  J.  3.  Henry  Wade  Rogers,  in 
an  article  entitled  *  Profert  of  the  Person,*  also  discusses  the  subject,  and 
collects  many  authorities,  all  agreeing  that  exhibitions  of  injuries  are  not 
improper.  15  Cent.  Law  J.  2.  Cases  on  the  general  subject  are  also  collected 
in  Thurman  v,  Bertram,  20  Alb.  Law  J.  151.  In  Osborne  z'.  City,  32  Fed.  Rep. 
36,  it  was  held  not  error  for  a  surgeon  to  thrust  a  pin  into  the  side  of  a  person 
alleged  to  be  paralyzed,  in  the  presence  of  the  jury.  Without  further  com- 
ment, we  refer  to  otner  cases  which  are  directly  in  point.  Schroeder  v.  Rail- 
road Co.,  47  Iowa,  375 ;  Mulhado  v.  Railroad  Co.,  30  N.  Y.  370,  and  note ;  State 
V.  Wieners,  66  Mo.  29.  The  principle  has  been  asserted  in  many  cases  by 
this  court.  Car  Co.  v,  Parker,  100  Ind.  181;  Story  v.  State,  99  Ind.  413;. 
McDonel  v.  State,  90  Ind.  320 ;  Short  v.  State,  63  Ind.  376 ;  Beavers  v.  State^ 
58  Ind.  530.  Counsel  for  the  appellant,  although  they  arg^e  the  question  at 
length,  cite  only  a  single  case, — that  of  Ihinger  v.  ^tate,  53  Ind.  251 ;  but,  as^ 
shown  in  Car  Co.  v.  Parker,  supra,  that  case  is  not  in  point,  for  the  reason 
that  the  only  question  decided  arose  upon  an  instruction.  More  nearly  in 
point  are  the  cases  of  Robinius  v.  State,  63  Ind.  235 :  Swigart  v.  State,  64  Ind. 
598 ;  and  Bird  v.  State,  104  Ind.  384.  But  these  cases  form  an  exception  to  the 
general  rule.  In  those  cases  the  question  was,  whether  the  personal  appear- 
ance of  a  party  could  be  considered  by  a  jury  in  determining  a  person^s  a^e, 
and  it  was  held  that  it  could  not.  These  cases  have  been  vigorously  assailed 
by  many  writers  and  courts ;  but  we  do  not  feel  it  necessary  to  depart  from 
them,  for  we  think  they  are  distinguishable  from  our  other  cases,  as  well  as 
from  the  present  case.  As  said  of  Robinius  v.  State,  in  one  of  our  former 
cases,  *  There  is  a  distinction  between  such  a  case  and  the  present,  for  where 
age  is  the  material  question,  as  it  was  in  the  case  cited,  the  decision  upon 
inspection  really  determines  the  whole  question ;  while,  in  such  a  case  as  the 
present,  the  inspection  of  the  wounded  member  simply  illustrates  and  makes 
clear  the  testimony  of  the  party,  and  assists  in  determining  the  character  of 
one  of  the  facts  in  the  case.*  Car  Co.  v,  Parker,  supra.  To  what  was  there 
said  we  may  add  that  here  the  exhibition  of  the  injured  member  affects  only 
the  extent  and  character  of  the  injury,  which  is  only  a  single  fact  in  the  case ; 
while  in  a  case  where  the  decision  depends  upon  the  age  of  a  party,  the  opin- 
ion of  the  jury  upon  inspection  conclusively  settles  the  whole  question,  thus 
efEectually  depriving  the  party  aggrieved  of  the  benefit  of  an  appeal.  But,  in 
a  case  like  this,  the  inspection  of  the  injured  part  setUes  nothing  more  than 
the  extent  and  character  of  the  injury,  it,  indeed,  it  can  be  justly  said  to  settle 
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SO  much.  At  most,  then,  an  inspection  of  an  injured  limb  does  no  more  than 
supply  evidence  upon  a  single  fact ;  and  it  does  not  deprive  the  party  of  any 
substantial  right  on  appeal;  for  it  is  conclusively  settled  that  the* appellate 
court  will  not  weigh  the  evidence  in  any  case  where  there  is  a  conflict.  It  is 
obvious,  therefore,  that  the  case  under  discussion  is  very  di£Eerent  from  one 
in  which  a^e  decisively  determines  the  whole  controversy.  It  is  evident  that 
the  learned  counsel  have  expended  much  labor  on  this  point ;  and,  as  they  cite 
•only  the  single  case  we  have  referred  to,  we  may  well  infer  that  there  are  no 
others  that  lend  any  support  to  their  position.  We  have  ourselves  given  the 
subject  very  careful  study,  and  our  search  has  not  revealed  a  solitary  authority 
that  opposes,  directly  or  indirectly,  the  doctrine  that  it  is  competent  to  exhibit 
an  injured  limb  to  the  jury.  It  certainly  has  always  been  the  practice,  as  Mr. 
Chitty  says,  to  exhibit  models,  articles  of  apparel,  or  other  chattels ;  and  the 
•case  before  us  is  the  same  in  principle.'* 

Examination  of  Person  by  Order  of  Court  —  See  International  &  G.  N.  R. 
Co.  V,  Underwood,  and  note,  27  lb.  240,  245. 


Chicago,  Rock  Island,  &  Pacific  R.  Co. 

Felton. 

{Illinois  Supreme  Court,  June  16,  1888.) 

Passenger  —  Jumping  from  Train  on  hearing  Danger  Signal.  —  A  passenger 
is  never  required  to  understand  and  heed  any  signal  given  by  the  whistle  of 
the  locomotive  engine ;  and  where  a  passenger  on  a  train  which  was  stopped 
by  a  snow-bank  saw  the  light  of  an  approaching  engine,  which  he  and  other 
passengers  supposed  was  on  the  same  track  with  them,  and  at  the  same  time 
the  engme  of  the  train  he  was  on  gave  certain  sharp,  keen  whistles,  which  they 
took  for  signals  of  alarm,  and  he  thereupon  jumped  from  the  train,  and  was 
caught  in  a  snow-plough  attached  to  the  approaching  engine,  which  was  on 
another  track,  held^  that,  the  whistle  not  being  for  passengers,  the  sounding 
was  not  negligence,  and  the  company  was  not  nable. 

Appeal  from  Appellate  Court,  Second  District. 

Action  by  Egbert  W.  Felton,  administrator  of  Luke  H.  Good- 
rich, against  the  Chicago,  Rock  Island,  &  Pacific  Railway  Com- 
pany for  the  death  of  his  intestate.  Judgment  for  plaintiff,  and 
•defendant  appeals.  Late  on  Saturday  night  of  March  19,  1881, 
the  Chicago,  Rock  Island,  &  Pacific  Railway  Company  started  a 
train,  consisting  of  a  sleeper,  passenger-car,  and  baggage-car,  to 
pass  on  its  road  from  Bureau  Junction  to  Chicago.  There  was 
at  the  time  a  violent  storm  of  wind  and  snow,  which  had  begun 
some  twenty-four  hours  earlier.  The  storm  had  at  some  points 
so  obstructed  the  railway  track  by  drifting  snow  as  to  prevent  the 
passage  of  cars ;  and  all  regular  trains  had,  in  consequence  of 
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the  storm,  been  much  delayed/  The  train  arrived  at  Ottawa 
near  two  o'clock  in  the  morning  of  Sunday  (the  20th),  and  at 
that  place  Luke  H.  Goodrich  and  William  Maltby  got  in  the 
passenger-car  to  go  to  Joliet.  From  Ottawa  to  Chicago  there  is 
a  double  track,  being  used,  generally,  that  on  the  south  side  for 
trains  passing  east,  and  that  on  the  north  side  for  trains  passing 
west.  The  train  proceeded  from  Ottawa  east,  on  the  south  track, 
to  Morris,  where  House  and  Marshall,  intending  to  go  to  Joliet, 
and  perhaps  others,  entered  the  passenger-car.  At  Morris  there 
was  a  snow-plough  that  had  been  passing  eastwardlyon  the  south 
track,  but  which  had  gotten  off  the  track  so  far  as  to  prevent 
present  passage  by  that  track  ;  and  on  that  account  the  train  was 
there  switched  onto  the  north  track,  and  it  then  passed  on  the 
eastwardly.  About  a  mile  west  of  Minooka,  which  is  the  next 
station  east  of  Morris,  the  train,  ran  into  a  snow-bank,  which 
stopped  its  passage.  Trains  had  passed  on  that  track  late  on  the 
evening  before,  and  it  is  hence  to  be  inferred  that  the  obstructing 
snow-bank  was  piled  up  by  the  storm  after  that  time.  Whether 
Goodrich  knew  that  the  train  had  taken  the  north  track,  and  left 
the  snow-plough  on  the  south  track,  at  Morris,  does  not  appear ; 
but  it  does  appear  that  Maltby,  who  got  in  the  passenger-car  with 
him  at  Ottawa,  knew  it,  and  that  House  and  Marshall,  who  got 
in  that  car  at  Morris,  knew  it  Maltby  testified,  when  recalled 
for  further  cross-examination,  "  I  understood  at  Morris  that  our 
train  switched  off  onto  the  other  track.  I  think  I  got  that  under- 
standing from  the  conductor  in  coming  in  the  train.  I  understood 
that  the  snow-plough  was  off,  at  that  time,  on  the  other  track  ;  and 
I  understood  from  the  conductor  that  that  was  the  reason  we  took 
the  other  track  coming  through."  Maltby  had  previously  said  that 
Goodrich  sat  behind  him  in  the  car ;  he  could  not  recollect  whether 
one  or  two  seats.  House  testified,  "After  I  got  aboard  of 
the  train,  the  train  backed  off,  and  switched  over  on  the  other 
track,  and  proceeded  towards  Chicago.  That  would  be  the  north 
track,  or  left-hand  track  coming  this  way,  and  the  right  track 
going  west.  At  that  time  the  snow-plough  was  on  the  track  up 
near  the  water-tank."  Marshall  testified,  "I  knew  at  Morris 
that  this  train  was  going  to  take  the  north  track.  I  heard  the 
conductor  say  so.  I  did  not  hear  him  aboard  the  train,  but  heard 
it  before  I  got  on  board.  I  heard  him  talking  about  it  to  the 
engineer.  I  knew  the  snow-plough  was  off  the  track  there,  and 
it  was  on  the  track  ahead,  and  would  have  to  get  on  again.  .  .  . 
i  knew  at  Morris  that  if  the  snow-plough,  which  was  the  very  one 
that  subsequently  passed  us  on  the  south  track,  got  on  the  track, 
it  was  going  to  take  the  south  track."  Not  long  after  the  traia 
was  stopped  by  the  snow-bank,  House,  who  had  been  seated  in 
the  front  end  of  the  car,  arose,  and  passed  down  the  aisle,  by" 
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Goodrich  and  Maltby,  to  the  rear  end  of  the  car,  and  thence  out 
onto  the  steps  at  the  rear  end  of  the  car.  As  he  passed  by 
Goodrich  and  Maltby,  he  attracted  their  attention  by  some  re- 
mark, and  they  then  both  arose  and  followed  him.  House,  when 
on  the  steps,  looked  by  the  sleeper  to  the  rear,  in  the  direction 
of  Morris,  and  saw  what  he  thought  to  be  the  head-light  of  an 
engine  coming  right  into  the  rear  end  of  the  train.  Goodrich 
preceded  Maltby,  and  looked  Jn  the  same  direction  in  which 
House  had  looked ;  and  Maltby,  reaching  over  the  shoulders  of 
Goodrich,  also  looked  in  the  same  direction,  and  he  saw  what  he 
supposed  was  an  engine  coming  into  the  rear  end  of  the  train. 
House  immediately  turned,  and  re-entered  the  car.  As  he  did  so, 
he  remarked,  "  My  God !  gentlemen,  the  snow-plough  is  coming 
into  us."  About  the  same  time  one  of  the  engines  in  front  of  the 
passenger-train  gave  what  Maltby,  House,  and  Marshall  under- 
stood to  be  a  whistle  of  alarm.  House  testi^ed,  "They  were 
sharp,  quick  whistles;  .  .  .  signals  of  danger."  Maltby  tes- 
tified, "  While  standing  on  the  platform,  I  heard  the  engines  in 
front  of  our  train  whistling  ;  "  and,  on  being  asked  what  sort  of 
whistles  they  were,  he  answered,  "Whistles  of  alarm."  Mar- 
shall testified  that  he  had  got  off  the  train  on  the  south  side  after 
it  stopped,  and  gone  forward  towards  the  engines  ;  that  he  heard 
a  relmark,  not  loud  enough,  however,  to  have  been  heard  by 
Goodrich,  to  the  effect,  "It's  running  into  us,"  which  caused  him 
to  turn  around ;  that  he  looked  back,  and  saw  the  head-light  of 
the  engine  to  which  the  snow-plough  was  attached ;  it  looked  as  if 
it  was  coming  directly  into  the  train ;  that  he  then  stepped  up  to 
the  car  to  notify  the  conductor,  and,  as  he  did  so,  he  heard  from 
one  of  the  engines  a  sort  of  sharp,  quick  signal,  which  he  under- 
stood to  be  a  danger  signal.  Marshall  says  there  was  one  passenger, 
a  young  gentleman  from  Minooka,  with  him.  There  was  also,  be- 
sides, on  the  ground  on  the  south  side  of  the  train,  near  the  south 
track,  a  brakeman  and  some  other  train-men.  There  is  no  other 
evidence  in  regard  to  the  whistle  of  the  engine.  There  is  noth- 
ing explaining  its  purpose,  or  the  meaning  of  such  a  whistle,  any 
further  than  has  been  quoted.  Immediately  after  House  re- 
entered the  car,  and  after  the  whistle  from  the  engine  in  front, 
Goodrich  and  Maltby  jumped  from  the  steps  to  the  ground  ;  in- 
tending, as  Maltby  testified,  to  cross  to  the  bank  south  of  the 
south  track,  but  advancing  parallel  with,  instead  of  directly  across, 
the  track.  The  evidence  also  shows  that  about  the  time,  or 
perhaps  a  few  moments  earlier  than,  they  jumped,  some  train-men 
rushed  from  near  the  engines  to  the  bank  south  of  the  south 
track,  and  that  this  was  observed  by  Maltby:  There  is  no  ex- 
planation of  what  induced  them  to  do  so,  and  it  is  not  shown 
that  either  of  them  had  any  care  over  the  passengers  in  the 
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train.  The  inference  is,  that  they  were  seeking  to  avoid  danger 
from  the  advancing  snow-plough.  Malt  by  and  Goodrich,  just  after 
alighting,  were  caught  by  the  snow-plough,  which  rushed  by  at  a 
rapid  speed,  and  Goodrich  thereby  received  wounds  of  which  he 
died  on  the  Monday  night  next  following.  One  of  the  witnesses 
describes  the  place  where  the  obstructing  snow-bank  was  as  a 
"cut,"  but  the  depth  is  not  stated.  He  described  the  snow  as 
"banked  up"  on  the  north  side  of  the  track  as  high  as  the  car, 
but  said  it  was  not  very  deep  on  the  south  side.  The  road 
curves,  at  a  point  a  short  distance  west  of  the  obstruction,  to  the 
south,  and  it  is  therefore  impossible  for  a  person  looking  from 
the  point  of  obstruction  westwardly  to  tell  whether  a  car  beyond 
the  commencement  of  this  curve  is  upon  the  one  track  or  the 
other.  Snow  was  falling,  and  a  strong  wind  was  blowing  from 
the  north  or  north-west  at  the  time.  The  hour  must  have  been 
not  far  from  three  o'clock  in  the  morning.  No  one  who  remained 
in  the  passenger  car  was  in  any  degree  injured  or  even  fright- 
ened. The  snow-plough  threw  a  large  quantity  of  snow  as  it 
advanced ;  and  this  snow,  falling  against  the  windows,  knocked 
in  one  or  two,  but  it  did  no  other  injury.  There  is  no  evidence 
that  any  of  the  railroad  employees  had  any  knowledge  of  the 
existence  of  the  snow-bank  until  the  train  ran  into  it,  and  there 
is  no  evidence  that  those  in  charge  of  the  snow-plough  knew  that 
the  train  was  delayed  there  until  after  they  passed  it. 

The  declaration  contains  two  counts.  The  negligence  alleged 
in  the  first  is,  that  the  servants  of  the  defendant  so  negligently 
and  carelessly  managed  "  their  locomotive  engines,  and  the  said 
snow-train  and  passenger  train,  that  the  said  snow-plough,  in 
passing  with  great  velocity  the  passenger  train,  then  standing 
on  an  adjoining  track,  ran  upon,  struck,  and  caught  up  the  said 
Luke  H.  Goodrich,  then  and  there  being  a  passenger,  .  .  .  and 
while  exercising  due  and  reasonable  care  and  prudence  to  avoid 
danger,  and  threw  him  .  .  .  with  great  force  and  violence  upon 
the  ground,  and  against  the  side  of  one  of  the  passenger  cars," 
etc.  The  negligence  is  thus  stated  in  the  second  :  **  And  whereas, 
at  the  time  and  place  aforesaid,  the  passenger  train  whereon  the 
said  Goodrich  was  a  passenger  was  standing  still  upon  the  north 
or  west-bound  track,  by  reason  of  the  obstructions  of  snow 
thereon,  and  in  a  cut  which,  by  reason  of  a  precipitous  wall  or 
bank  of  snow  on  the  north  side  of  said  track,  and  closely  approach- 
ing the  same,  made  any  escape  from  the  cars  in  which  said 
Goodrich  was  being  conveyed,  as  aforesaid,  impossible  to  a  pas- 
senger therein,  in  case  of  occasion  to  attempt  the  same ;  and 
whereas,  at  the  time  and  place  aforesaid,  while  the  said  passenger 
train,  which  was  bound  east,  was  so  standing  upon  said  west- 
bound track,  and  the  said  Goodrich  was  so  being  conveyed  as  a 
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passenger  therein,  the  said  snow-train,  or  locomotive  engine  with 
snow-plough  attached,  coming  from  the  west  on  the  south  or 
east-bound  track,  with  great  velocity,  passed  the  place  where 
said  passenger  train  was  standing,  being  for  the  time  being 
obstructed  by  the  snow  ;  and  whereas,  from  the  darkness  of  the 
night  and  falling  snow  the  said  Goodrich  was  unable  to  discern 
objects  at  a  distance,  and  by  reason  of  a  curve  in  said  railroad 
was  unable  to  see  whether  said  snow-train  was  approaching  on 
the  north  or  south  track,  and  thereby  becoming  terrified  and 
alarmed,  as  well  by.  the  apparent  direction  of  approach  of  said 
snow-train  as  by  the  signal  of  danger  sounded  by  the  servants 
of  said  company  by  a  prolonged  blast  from  the  whistle  of  one  of 
said  locomotive  engines  to  which  said  passenger-train  was 
attached,  then  and  there  sought  to  escape  from  the  supposed 
danger  of  collision  between  said  trains,  by  crossing  over  the  south 
or  west-bound  track,  —  the  said  defendant,  by  its  servants  and 
agents,  then  and  there  so  negligently,  ignorantly,  and  unskilfully 
managed  said  engines,  and  with  such  want  of  concert  and  knowl- 
edge between  the  servants  of  said  company  managing  said  trains, 
respectively,  that  the  said  Goodrich  was  struck  with  grfeat  vio- 
lence by  said  snow-plough,  and  was  thrown  and  flung  by  the  im- 
petus of  the  same  upon  the  ground,  and  upon  and  against  the 
side  of  one  of  the  cars  forming  said  passenger-train,  whereby  he 
received  mortal  injuries  to  his  person,  because  of  which  he  after- 
ivards,  on  the  twenty-second  day  of  March,  1881,  died.  That 
the  said  Goodrich,  in  leaving  said  passenger-car  in  the  manner 
and  at  the  time  and  place  aforesaid,  exercised  reasonable  care 
and  diligence  to  apprehend  and  escape  said  apprehended  and 
apparent  danger  of  collision. 

The  court,  at  the  instance  of  the  plaintiff,  gave  the  following, 
among  other,  instructions  to  the  jury :  "If,  from  the  evidence, 
the  jury  believe  that  the  engineer  in  charge  of  one  of  the  en- 
gines attached  to  the  passenger  train,  either  from  ignorance  of 
the  character  of  the  approaching  train  or  any  other  cause,  sounded 
signals  of  alarm,  such  as  are  usually  given  to  avoid  collision  on 
the  track,  and  that  the  effect  of  these  signals  of  danger  was  to 
produce  fright  among  the  passengers,  or  some  of  them,  besides 
the  deceased,  while  within  the  passenger-car,  and  that  imme- 
diately afterwards  one  or  more  of  the  employees  of  the  defendant 
fled  across  the  track  with  precipitation,  followed  by  one  or  more 
of  the  passengers,  as  if  to  avoid  danger,  or  in  such  a  way  as  to 
naturally  produce  that  impression  on  the  mind  of  Goodrich,  and 
that  this  conduct  on  the  part  of  said  engineer  or  other  employees 
of  the  defendant,  to  the  satisfaction  of  the  jury,  was  the  immedi- 
ate and  proximate  cause  of  the  effort  of  said  Goodrich  to  seek 
safety  in  the  same  direction,  if  the  jury  believe  from  the  evidence 
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he  made  such  effort,  such  facts  may  be  weighed,  in  conjunction 
with  all  the  other  evidence  in  the  case,  in  determining  the  question 
of  the  alleged  negligence  on  the  part  of  the  defendant,  even 
though  the  jury  may  further  believe  from  the  evidence  its  em- 
ployees were  themselves  deceived  by  a  false  and  misleading 
appearance  of  danger." 

Thomas  F,  Withrow,  yavus  C.  Hutchins^  and  Snapp  &  Snapp 
for  appellant. 

G.  J).  A,  Parks  and  C.  W.  Brawn  for  appellee. 

ScHOLFiELD,  J.  —  Siucc  the  right  of  recovery  here  is  based 
upon  the  negligence  of  the  defendant,  it  is  not  sufficient  merely 

that  plaintiff's  intestate  became  alarmed  by  reason 
fiHif  dtvUL  ^^  appearances  produced  wholly  or  in  part  by  the  de- 
fendant. It  must  appear  thatt  hat  which  produced 
the  alarm,  and,  through  it,  the  injury,  was  negligence  of  the 
defendant.  The  burden  is  upon  the  plaintiff  to  prove  this  negli- 
gence ;  and  that  is  not  done  by  proof  alone  that  a  peculiar  signal 
was  given  by  an  engine  of  the  defendant,  and  that  it  caused  or 
aggravated  the  alarm  of  the  intestate.  If  the  signal  given  was, 
under  the  circumstances,  a  proper  one,  it  cannot  have  been  neg- 
ligence to  give  it.  The  instruction  quoted  in  the  preceding 
statement  assumes  that  there  is  evidence  before  the  jury  tending 
to  prove  that  the  defendant's  servants  negligently  gave  an  alarm 
signal  by  blowing  an  engine  whistle.  There  is  no  such  evidence 
in  the  record.  As  will  be  seen  by  reference  to  the  facts  in  the 
preceding  statement,  the  only  evidence  in  regard  to  the  blowing 
of  an  engine  whistle  is,  that  an  alarm  whistle  was  blown,  or,  as- 
one  phrases  it,  "a  danger  signal  was  given  by  the  whistle.  There 
is  an  entire  absence  of  evidence  of  the  purpose  of  giving  signals 
by  the  whistle,  for  whom  they  are  intended,  and  the  res.ults  they 
are  expected  to  produce ;  nor  is  there  any  evidence  tending  to 
show  that  the  signal  here  was  unnecessarily  given.  If  we  are 
left  to  take  judicial  knowledge  of  the  purpose  of  giving  signals 
by  the  whistle,  then  we  know  that  they  are  not  intended  for  the 
passenger  on  the  train  at  all.  They  are  for  those  operating 
the  road,  and  to  notify  those  who  but  for  the  signal  might  come 
in  collision  with  the  train,  of  its  presence.  Communications  are 
ordinarily  made  with  passengers,  in  regard  to  matters  affecting 
them,  personally  by  the  conductor,  more  rarely  by  porters  or 
other  employees ;  but  the  passenger  is  never  required  to  under- 
stand and  heed  any  signal  given  by  the  whistle  of  the  engine. 
No  witness  testifies,  as  this  instruction  aussmes,  that  the  signal 
given  was  such  as  is  usually  given  "  to  avoid  collision  on  the  track." 
If  those  in  charge  of  the  engine  apprehended  injury  to  the  cars, 
or  to  the  other  property  of  the  company,  or  to  the  passengers 
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or  train-men  on  or  near  the  south  track,  by  the  too  rapid  move- 
ment of  the  snow-plough,  it  was  not  only  prudent,  but  it  was 
their  duty,  to  give  a  danger  or  alarm  signal  by  the  whistle  to 
those  in  charge  of  the  snow-plough,  so  that  they  might  moderate 
its  speed ;  and  since,  from  all  the  evidence,  it  is  apparent  that 
those  in  charge  of  the  train  knew  that  the  snow-plough  was  on 
the  south  track,  and  hence  that  there  could  be  no  collision,  it  is 
much  more  reasonable  to  infer  that  this  was  its  purpose  than 
that  it  was  to  avoid  a  collision.  It  is  not  charged  in  the  declara- 
tion that  the  train  on  which  the  plaintiff's  intestate  was  riding 
was,  through  negligence,  upon  the  north  track,  and  there  is  no 
evidence  tending  to  sustain  such  an  allegation,  had  it  been  made  ; 
and  it  is  clear,  beyond  all  question,  that  the  running  into  the 
snow-bank  was  the  result  of  an  inevitable  casualty.  It  is  not 
claimed  that  the  curve  in  the  road,  the  darkness  of  the  night,  or 
the  violence  of  the  storm,  can  be  regarded  as  evidence  tending 
to  establish  negligence  ;  and  hence  the  jury  must  have  accepted 
the  fact  that  the  whistle  blew  an  alarm  as  conclusive  proof  of 
negligence,  and  the  giving  of  this  instruction  was  therefore  error. 
The  judgments  of  the  Circuit  and  the  Appellate  Courts  are 
reversed,  and  the  cause  is  remanded  to  the  Circuit  Court  for  a 
new  trial.  The  clerk  of  this  court  will  tax  the  costs  made  in 
the  Appellate  Court  against  the  appellee,  upon  certificate  of  the 
amount  to  be  filed  by  the  clerk  of  the  Appellate  Court. 

Injury  caused  to  Passenger  by  leaping  from  Train  under  Apprehension^ 
of  Collision.  — The  case  of  Gulf,  Colorado,  &  S.  F.  R.  Co.  v.  Wallen,  65  Tex. 
568,  s.  c,  26  Am.  &  £ng.  R.  R.  Cas.  219,  is  somewhat  analogous  to  the  principal 
case.  In  this  case  plamtiff  and  his  wife  were  passengers  on  a  train  on  defend- 
ant's road,  which  stopped  between  two  stations,  and  remained  standing  for 
about  an  hour.  While  the  train  was  so  standing,  another  passenger  called 
out,  "  Here  comes  a  train  right  on  us."  Other  passengers  jumped  to  their 
feet,  and  scrambled  to  get  out  of  the  car-door.  Plaintiff  looked  through  the 
rear  door  and  saw  a  freight-train  coming  toward  the  passenger-train,  and  about 
three  hundred  or  four  hundred  yards  off.  He  called  to  his  wife,  and  both  ran 
to  the  car  platform  and  jumped  to  the  ground.  His  wife  was  seriously  injured. 
He  did  not  look  back  again  until  he  had  reached  the  ground,  when  he  saw  the 
freight-train  a  hundred  yards  in  the  rear,  having  stopped.  There  was  evidence 
to  snow  that  nearly  all  the  passengers  were  frightened.  There  seemed  to  be 
a  general  panic,  and  many  of  the  passengers  jumped  to  the  ground.  The  con- 
ductors of  the  two  trains  testified  that  there  was  no  danger  whatever  of  a  col- 
lision, as  the  freight-train  had  been  properly  signalled  as  soon  as  it  came  in 
sight.  Three  of  the  passengers  testified  that  they  saw  the  freight-train  coming, 
and  apprehended  no  danger ;  that  it  seemed  to  be  under  control,  and  was 
running  slowly.  In  an  action  by  the  plaintiff  to  recover  damages  for  the 
injuries  received  by  his  wife  in  jumping  off  the  train,  it  was  held  that  the- 
evidence  would  not  sustain  a  verdict  for  the  plaintiff,  and  the  defendant  could 
not  be  held  guilty  of  any  act  of  negligence  contributing  to  the  injury  of  plain* 
tiff's  wife. 
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Stager 

V, 

RiDGE  Avenue  Passenger  R.  Co. 

{Pennsylvania  Supreme  Court,  Fed,  27, 1888.) 

PasMng^r.  —  Boarding  Moving  Street-Car^  —  Contributory  Negligence.  — 
It  is  not  contributory  negligence  per  se  for  a  passenger  to  board  a  street- 
■car  by  the  front  platform,  when  the  car  is  moving  at  such  a  slow  rate  of 
speed  that  a  person  of  reasonable  prudence,  in  me  exercise  of  ordinary 
care,  would  not  hesitate  to  attempt  to  board  it ;  but  the  question  is  for  the 
jury  to  determine  on  all  the  evidence. 

Same. —  Burden  of  proving  Negligence  on  Passenger.  —  Nonsuit. — 
Where  a  passenger  is  injured  while  attempting  to  get  on  a  moving  street- 
car, it  is  incumbent  on  such  passenger  to  show  positive  negligence  on  the 
part  of  the  company  or  its  servants  before  he  can  recover  damages;  and 
unless  he  can  show  such  positive  negligence,  the  trial  court  will  properly 
direct  a  judgment  of  nonsuit. 

Error  to  Court  of  Common  Pleas,  Philadelphia  County. 

This  is  an  action  for  damages  for  the  death  of  Harry  W. 
Stager,  prosecuted  by  his  administrator,  Theodore  H.  Stager, 
against  the  Ridge  Avenue  Passenger  Railway  Company,  although 
begun  by  the  intestate  during  the  short  interval  between  the 
accident  and  his  death.  The  accident  occurred  on  Monday, 
Jan.  7,  1884.  On  that  day,  Harry  W.  Stager,  a  boy  seventeen 
years  of  age,  was  standing  on  the  west  side  of  Fifteenth  Street 
and  south  side  of  Ridge  (where  these  two  streets  intersect  each 
other),  and  signalled  to  the  driver  of  a  car  of  defendant  company 
(running  south-eastwardly)  to  stop.  The  driver  slackened  up 
almost  to  a  stop,  so  that  "any  one  could  get  on  handy."  Stager 
then  got  on  the  car  by  way  of  the  front  platform.  He  had  hold 
of  both  handles  of  the  car,  had  one  foot  on,  was  just  putting  on 
his  other  foot,  when  there  was  a  jerk,  he  fell,  and  the  car-wheels 
passed  over  his  legs.  On  the  trial  there  was  no  direct  evidence 
respecting  the  cause  of  the  jerk,  although  the  plaintiff  claimed 
that  it  was  caused  by  the  driver  removing  the  brake  and  whip- 
ping up  the  horses.  The  trial  court,  upon  motion  of  defendant, 
after  plaintiff's  testimony  had  been  adduced,  directed  a  nonsuit. 
Plaintiff  appeals. 

yoAn  Scollay  for  plaintiff  in  error. 

J,  Howard  Gendell  for  defendant  in  error. 
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Clark,  J.  —  This  suit  was  brought  by  Harry  W.  Stager,  in  his- 
lifetime,  to  recover  damages  for  a  personal  injury,  which,  it  is 
alleged,  he  sustained  through  the  negligence  of  the 
company's  servants,  on  the  7th  January,  1884,  which 
injury  resulted  in  his  death.  The  administrator  of  his  estate  has 
been  substituted  in  the  action,  and  the  cause  came  to  trial  upon 
an  issue  formed  between  the  plaintiff's  legal  representative  and 
the  company. 

It  is  admitted  that  Stager  attempted  to  board  the  car,  at  the 
front  platform,  while  the  car  was  in  motion.  He  succeeded  in 
getting  on  the  lower  step  with  one  foot  only ;  and,  before  he 
could  establish  himself  there,  a  sudden  motion  of  the  car  forward 
threw  him  off,  and  he  fell  under  the  wheels.  It  is  not  definitely 
shown  at  what  rate  the  car  was  moving  at  the  time  of  the  occur- 
rence. Stager  had  given  the  conductor  a  signal  to  stop,  and,  as 
the  car  approached  the  crossing,  it  "  slowed  up ; "  but  before  it 
had  fully  arrived  at  the  place  where  the  stop  was  to  be  made,  and 
while  it  was  still  in  motion,  he  attempted  to  enter  by  the  front 
platform,  with  the  result  stated.  The  evidence  seems  to  show 
that  the  car  was  moving  quite  slowly,  but  it  did  not  stop. 

We    are    not    prepared  to  say,  as  matter  of    law,  that  the 
attempt  of  a  passenger  to  board  a   street-car   while    it    is  in 
motion  is  to  be  considered  an  act  of  negligence,  no  matter  what 
may  be  its  rate  of  speed.     A  car  inay  be  moving  so 
slowly  that  there  would  be  no  apparent  danger  what-  2iJItJBg"iJ[reet- 
ever  in   attempting   to  enter   it ;   so  slowly  that  a  c»r  not  con- 
person  of  reasonable   prudence,  in  the   exercise  of  trfbntorj 
ordinary  care,  would  not  hesitate  to  make  the  effort.  ■^•»"»«»"p««^ 
It  would  be  a  hard  rule  that  would  hold  a  passenger 
guilty  of  culpable  contributory  negligence  in  such  a  case.     In  all 
cases  of  doubt,  the  question  must  be  left  to  the  jury  to  say,  under 
all  the  circumstances,  whether  the  danger  of  boarding  the  train 
when  in  motion  was  so  apparent  as  to  have  made  it  the  duty  of 
the  plaintiff  to  desist  from  the  attempt.     Johnson  v.  Railroad 
Co.,  70  Pa.  St.  357.     Nor  can  we  say  that  the  act  of  entering  the 
car  by  the  front  platform,  when  the  car  was  in  motion,  regard- 
less of  its  rate  of  speed,  was  an  act  of  negligence  per  se.     Pas- 
sengers generally  entered  the  cars  of  this  company  by  the  rear 
platform,  but  it  seems,  although  there  was  no  invitation  to  do 
so,  they  were  permitted  to  enter  on  the  first  platform  also :  there 
was  no  known  rule  of  the  company  against  it.     The  fact  that  the 
attempt  was  made  at  the  front  platform  is  undoubtedly  a  circum- 
stance to  be  considered  in  connection  with  the  fact  that  the  car 
was  at  the  time  in  motion  ;  yet  we  are  not  clear  that  either  one 
of  these  circumstances,  or  both  of  them  together,  can,  as  matter 
of  law,  be  held  to  constitute  negligence.     There  are  cases,  of 
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course,  where  the  act  of  jumping  either  on  or  off  a  rapidly 
moving  car  may  be  said  to  be  negligence  per  sc,  as  in  Railroad 
Co.  V.  Aspell,  23  Pa.  St.  147,  and  McCIintock  v.  Railroad  Co.,  42 
Leg.  Int.  82  ;  but  in  a  case  like  this,  where  a  street-car  is  said  to 
have  **  slowed  up  slow,"  as  it  usually  does  for  a  man  to  get  on, 
**  so  that  any  one  could  get  on  handy,"  etc.,  the  question  becomes 
one  of  doubt,  a  definite  sentence  cannot  well  be  pronounced  upon 
it,  and  the  question  becomes  one  for  the  jurj',  upon  a  full  con- 
sideration of  the  whole  case,  to  determine  the  lact  of  negligence. 
But  the  plaintiff,  in  order  to  recover,  must  show  that  the  personal 
injury  received  by  Harry  W.  Stager  was  the  result  of  some  act 
of  negligence  on  the  part  of  the  company  or  its  servants.     The 

mere  fact  of  the  injury,  under  the  circumstances  of 
Burden  of  this  case,  is  not  enough  :  the  injury  was  received  be- 
ti77!iM]ii!n!iMi  ^^^^  ^^^  passenger  had  placed  himself  in  the  carrier's 
o- puintiff .  hands.  It  is  only  when  the  injury  occurs  from  agen- 
cies peculiarly  within  the  defendant's  power  that  they 
can  be  presumed  without  proof  to  have  acted  negligently, 
Whart.  Neg.  sect.  661.  The  burden  of  proof  rested  with  the 
plaintiff ;  and,  unless  some  act  of  negligence  on  part-  of  the  com- 
pany or  its  servants  is  shown,  the  cause  of  action  is  not  made 
out.  It  is  said,  that,  when  Stager  landed  upon  the  first  step  of 
the  car,  there  was  a  sudden  start  or  jerk,  which  threw  him  off, 
and  that  the  injury  resulted  from  this  rather  than  from  his 
attempt  to  get  on  the  car  while  it  was  still  in  motion.  But  it 
has  not  been  shown  that  this  sudden  movement  of  the  car  was  in 
any  way  attributable  to  the  driver.  It  is  suggested  that  he  may 
have  removed  the  brake,  or  applied  the  whip ;  but  there  is  not  the 
slightest  proof  that  he  did  either.  Stager  was  on  the  step,  at 
the  side  of  the  driver,  and  he  does  not  pretend  to  say  that  the 
driver  did  any  thing  to  produce  this  result.  It  was  a  cold  morn- 
ing in  January ;  the  track  was  probably  covered  with  ice ;  the 
horses  may  have  been  impatient  from  the  cold ;  and  the  quick 
motion  of  the  car  forward  might  just  as  well  be  attributed  to 
either  or  both  of  these  causes  as  to  the  action  of  the  driver.  The 
truth  is,  however,  that  there  is  not  the  slightest  proof  on  the 
subject,  there  was  nothing  in  the  evidence  from  which  any  well- 
founded  inference  could  be  drawn  as  to  which  of  the  several 
causes  mentioned  the  sudden  motion  of  the. car  was  to  be  attrib- 
uted, and  it  is  plain  that  the  jury  would  not  be  justified  in  de- 
termining the  fact  from  mere  conjecture.  Facts  are  for  the  con- 
sideration of  the  jury  only  when  there  are  facts  to  consider;  and 
neither  the  court  nor  the  jury,  in  such  a  case,  was  justified  in 
making  a  guess  as  to  the  cause  of  the  sudden  starting  of  the  car. 
In  this  aspect  of  the  case,  it  is  unnecessary  for  us  to  decide 
what  would  have  been  the  measure  of  the  plaintiff's  recovery  in 
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view  of  the  fact  that  the  father  has  also  brought  an  action  to 
recover  damages  for  the  death  of  his  son,  under  the  Act  of  26th 
of  April,  1885.  We  are  of  opinion  that  the  learned  court  below 
was  right,  upon  the  grounds  stated  in  this  opinion,  in  entering 
the  nonsuit,  and  therefore  the  judgment  is  affirmed. 

Contributory  Negligence  in  lx>arding  Moving  CarSi  —  See  next  case,  and 
note. 
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Fox. 

{Texas  Supreme  Court,  Nov.  8,  1887.) 

PasMnger. —  Dangerous  Platform.  —  Negligence  in  Constructing.  —  Ques- 
tion for  Jury. —  It  is  a  question  of  fact  for  the  jury  whether  the  construction  of 
an  unusually  high  depot  platform,  the  edge  of  which  is  four  feet  from  the 
platform  of  a  car.  is  dangerous  or  not. 

Failure  to  allow  Reasonable  Time  to  procure  Tickets  is  Negligence. — The 
faikire  of  a  railroad  company  to  allow  passengers  a  reasonable  time,  after  the 
opening  of  a  ticket-office,  for  the  purchase  of  tickets  and  boarding  the  cars,  is 
negligence. 

Starting  Train  while  Passenger  is  attempting  to  get  on. —  Negligent  Delay 
of  Passenger.  —  A  railway  company  is  liable  to  a  passenger  who  sustains 
injuries  caused  by  the  officer  in  charge  of  a  train  putting  it  in  motion,  knowing 
that  such  passenger  is  in  the  act  of  getting  on  board,  although  such  person 
negligently  remained  in  the  waiting-room  after  being  notified.to  board  the  train. 

Care  imposed  by  Knowledge  of  Defects  in  Platform.  —  A  person  who  is 
acquainted  with  the  peculiar  construction  of  the  platform  at  a  railway  station 
does  not  have  imposed  upon  him  the  necessity  for  a  greater  degree  of  caution 
than  is  incumbent  upon  all  parties  boarding  a  car. 

Instruction  calling  Attention  to  Height  of  Platform.  —  When  Immaterial. — 
In  an  action  to  recover  damages  sustained  by  falling  from  a  platform  while 
boarding  a  railroad-car,  the  charge  to  the  jury  called  attention  to  the  height 
of  the  platform  as  an  element  of  danger,  although  the  evidence  did  not  show 
that  the  height  in  any  way  contributed  to  the  accident.  HelU,  not  material,  as 
the  jury  were  not  misled. 

Misconduct  of  Counsel  in  addressing  Jury.  —  Where  jury  appear  to  be 
uninfluenced  by  an  improper  appeal  made  by  counsel  in  addressing  them 
regarding  matter  outside  of  the  record,  the  misconduct  is  immaterial. 

Evidence.  —  Opinioni  —  Where  a  witness  testified  that,  before  the  trial, 
plaintiff  told  him  that  if  he  would  tell  the  truth  about  the  matter  he  would 
not  lose  any  thing,  such  witness  should  not  be  permitted  to  state  that  he  under- 
stood this  to  be  a  hint  to  testify  in  plaintiff^s  favor,  such  evidence  being  merely 
an  opinion,  and  the  proper  meaning  of  the  expression  being  for  the  jury. 

Commissioners'  decision.  Appeal  from  District  Court,  John- 
son County ;  J.  M.  Hall,  Judge. 

This  was  an  action  brought  by  Calvin  P.  Fox  against  the  Gulf, 
Colorado,  &  Santa  Fe  Railroad  Company  for  personal  injuries 
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sustained  by  his  wife,  Lucy  A.  Fox,  owing  to  a  fall  from  defend- 
ant's platform  while  boarding  a  car.  Judgment  for  plaintifiE. 
Defendant  appealed. 

Tillman  Smith  for  appellant. 

Crane  &  Ratnsey  and  George  D,  Green  for  appellee. 

Maltbie,  p.  J.  —  This  was  a  suit  to  recover  damages  for  in- 
juries alleged  to  have  been  inflicted  on  Lucy  A.  Fox,  wife  of 
appellee,  Calvin  P.  Fox,  at  Fort  Worth,  on  the  sixteenth  day  of 
^^  April,  1884,  by  appellant,  who  was  a  carrier  of  pas- 
sengers over  its  railway  from  Fort  Worth  to  Cleburne. 
It  was  alleged  and  proved  that  appellant  had  posted  notices  in 
its  waiting-room  at  Fort  Worth  that  persons  procuring  tickets 
would  be  charged  at  the  rate  of  three  cents  a  mile  over  its  road, 
and  persons  not  purchasing  would  be  charged  four  cents  a  mile. 
It^was  claimed  by  appellee,  that  on  the  day  and  year  above 
stated,  he,  in  company  with  his  wife,  went  to  appellant's  depot 
at  Fort  Worth  to  buy  tickets  to  Cleburne ;  that  they  arrived  be- 
fore the  ticket-office  was  opened  ;  that  it  was  only  opened  a  short 
time  before  the  train  started  to  Cleburne  ;  that  as  soon  as  it  was 
opened,  and  appellee  and  his  wife  could  get  tickets,  he  and  his 
wife  went  immediately  to  the  cars  to  take  passage ;  that  the 
approach  to  the  cars  was  over  a  platform  four  or  five  feet'  high  \. 
that  it  was  on  a  level  with  the  platform  of  the  cars,  and  two  feet 
higher  than  the  lowest  step  of  the  car  ;  that,  upon  reaching  the 
cars,  appellee's  wife  attempted  to  step  from  the  platform  to  a  step 
of  the  car,  for  the  purpose  of  entering  the  train ;  that,  just  as  she 
was  making  the  step,  the  train  started  with  a  quick,  sudden  jerk, 
no  notice  or  warning  havings  been  previously  given  ;  and  that  she 
fell  down,  between  the  step  of  the  car  and  the  platform,  falling 
apparently  under  the  car,  her  back  striking  the  cross-ties  or  rail 
with  great  force ;  that  appellee  held  to  her  arm,  he  being  on  the 
platform  of  the  car,  and  that  she  was  thus  dragged  along  for  a 
distance  of  8  or  10  feet,  when  the  car  stopped,  a  signal  having 
been  given  by  some  one  for  the  purpose ;  that  she  was  then 
assisted  into  the  car,  and  was  carried  to  Cleburne ;  that  she  re- 
ceived a  severe  shock  from  said  fall ;  that  her  hip  and  back  were 
bruised  and  blackened  thereby;  that  she  was  pregnant  at  the 
time,  and  a  miscarriage  resulted;  that  she  suffered  great  pain ; 
that  her  health  had  thereby  been  permanently  injured  to  such  an 
extent  that  she  had  not  been  able  to  attend  to  any  of  her  household 
duties  up  to  the  trial,  a  period  of  eighteen  months  from  the  time 
of  the  alleged  injury ;  that  appellee  and  his  wife  were  without 
fault  or  negligence ;  and,  as  a  consequence,  had  sustained 
damages  in  the  sum  of  $10,000.  To  the  petition  appellant  filed 
general  and  special  exceptions,  pleaded  the  general  denial,  and 
contributory  negligence. 
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The  court  overruled  the  exceptions,  of  which  complaint  is 
made  ;  but,  as  the  petition  states  a  good  cause  of  action,  it  will 
be  necessary  to  notice  the  first  and  second  special 
exceptions,  which  are,  in  substance,  that,  firsts  the  coiMtT«eSoii'of 
fact  relied  on  to  constitute  negligence  in  the  con-  putfom  « 
strjuction  of  the  platform  —  being  that  the  platform  is  an^tion  for 
four  feet  high,  on  a  level  with  the  platform  of  the  '■*^' 
car,  and  two  feet  higher  than  the  lowest  step  of  the  car,  and,  as 
a  consequence,   the  platform  was    dangerous  —  is  sufficient  to 
show  negligence.     It  not  being  shown  but  that  persons  could 
easily  and  safely  step  off  of  the  platform  onto  the  highest  step 
of  the  car,  said  exception  should  have  been  sustained ;  but,  there 
being  other  facts  stated  sufficient  of  themselves  to  authorize  a 
recovery,  the  error  becomes  immaterial. 

The  second  exception  was  to  that  portion  of  the  petition  that 
charges  defendant  with  failing  to  put  tickets  on  sale  a  reasonable 
time  before  the  departure  of  the  train,  because  it  does  not  show 
negligence.  The  petition  charged  that  appellant 
made  a  difference  of  one  cent  a  mile  in  favor  of  per-  not  anowins" 
sons  who  bought  tickets,  and  had  posted  notices  to  r«Moiiftbie 
that  effect ;  and  that  appellee  and  wife  went  to  appel-  timetoprocire 
lant's  office  to  buy  tickets,  arriving  before  it  was  ***^*^ 
opened,  and  bought  tickets  as  soon  as  it  was  opened,  and  went 
immediately  to  the  train  to  take  passage;  and  said  Lucy  was 
hurt  in  attempting  to  board  the  train  without  fault  on  their  part. 
The  laws  of  the  State  require  a  railroad  company  to  open  its 
ticket-office  at  least  thirty  minutes  before  the  departure  of  its  trains. 
Gen.  Law  1883,  p.  70,  sect.  9.  Persons  desiring  to  purchase 
tickets,  in  the  absence  of  notice  to  the  contrary,  might  rely  on 
the  presumption  that  the  railway  company  would  obey  the  law, 
or  that  it  would,  at  all  events,  allow  a  reasonable  time  for  persons 
to  buy  tickets  and  board  its  trains  in  safety,  after  the  opening  of 
the  ticket-office  ;  and  a  failure  to  do  so,  resulting  in  injury,  would 
constitute  negligence.  The  fact  that  the  petition  may  have 
further  charged  that  a  sufficient  time  to  check  baggage  was  not 
allowed,  could  not  vitiate  the  above  allegations,  though  it  was 
not  averred  that  the  persons  had  baggage  to  check.  ^ 

Evidence  was  introduced  by  appellant  on  the  trial  tending 
to  show  that  appellee  and  wife  purchased  tickets  in  ample  time  to 
have  boarded  the  train  in  safety  before  the  accident 
occurred ;  that  they  were  notified  to  go  aboard  the  HegUgence  of 
train  after  they  had  purchased  their  tickets,  and  that,  J^lI,*pJ[n^to 
instead  of  doing  so,  they  loitered  in  the  sitting-room  boArd  train, 
for  five  minutes  or  more  before  they  started  to  the 
car;   but  there  was  no  evidence  that    they  halted  after  they 
started  from  the  sitting-room  until  they  reached  the  car.     There 

33  A.  &  £.  R.  Cas.~3S. 
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was  evidence  that  all  the  other  passengers  were  seated  before 
the  accident  occurred,  and  also  evidence  tending  to  show,,  that 
the  train  was  in  motion,  or  just  starting,  at  the  time  appellee's 
wife  attempted  to  enter  the  car.  It  is  objected  by  appellant,  that 
the  court  erred  in  the  first  part  of  the  charge  in  not  informing 
the  jury  that  if  appellee  and  wife  were  acquainted  with  the  con- 
struction of  the  platform,  a  greater  degree  of  caution  would  be 
necessary  than  if  they  were  not ;  also  in  assuming  that  the  car 
started  with  a  sudden  jerk,  and  in  not  informing  the  jury  that 
appellee  could  not  recover  if  the  train  was  in  motion  when  she 
attempted  to  get  on  it.  We  are  of  opinion  that  Mrs.  Fox  was 
required  to  use  such  caution  as  a  person  of  ordinary  prudence 
would  use  in  approaching  the  car,  and  the  fact  that  she  was 
acquainted  with  the  construction  of  the  platform  could  not  im- 
pose any  greater  degree  of  caution  upon- her.  Nor  do  we  think 
the  charge  susceptible  of  the  construction  that  the  court  assumed 
that  the  car  started  with  a  sudden  jerk.  It' is  a  cardinal  rule  in 
the  construction  of  written  instruments  that  the  whole  in- 
strument must  be  taken  together,  for  the  obvious  reason  that  it 
is  often  impossible  that  the  whole  subject-matter  of  the  writing 
should  be  embodied  in  a  sentence,  or  even  a  paragraph.  In  a 
subsequent  paragraph  the  court  instructed  the  jury  that  if  the 
said  Lucy  attempted  to  enter  the  train  while  it  was- in  motion, 
plaintiff  could  not  recover.  The  second  paragraph  of  the  charge 
is  also  objected  to,  a  part  of  which  is  as  follows:  "If  you 
further  find  from  the  height  of  said  platform  that  it  was  dangerous 
for  persons  to  attempt  to  enter  the  cars  of  defendant  from  said 
platform ;  if  you  find  she  made  such  an  attempt,  and  she  at  such 
time  used  such  care  and  caution  as  a  person  of  ordinary  prudence 
would  use  under  like  circumstances ;  and  from  the  height  of  said 
platform,  and  from  the  starting  of  defendant's  train,  while  she 
was  attempting  to  enter  the  same,  that  she  was  thrown  from  said 
platform  and  train  upon  the  ground,"  etc.  If  the  record  contains 
a  correct  copy  of  the  charge,  it  must  be  conceded  that  it  is  very 
confused,  and  not  calculated  to  enlighten  the  jury.  It  is  also 
objectionable  in  calling  the  attention  of  the  jury  to  the  fact  that 
the  height  of  the  platform  might  be  an  element  of  danger  in 
attempting  to  board  the  train.  There  was  no  evidence  tending 
to  show  that  the  height  of  the  platform  in  any  way  contributed 
to  the  accident ;  the  most  that  could  be  said  is,  that  the  height 
of  the  platform  likely  caused  Mrs,  Fox  to  strike  the  ground 
harder  than  she  would  have  done  had  it  been  lower.  Still,  under 
the  facts  of  the  case,  we  do  not  think  that  the  jury  were  misled 
by  the  charge ;  the  evidence  on  behalf  of  appellee  clearly  showing 
that  he  was  entitled  to  recover  without  reference  to  whether  the 
platform  was  safely  constructed,  and  the  evidence  on  behalf  of 
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appellant  clearly  showing  that  the  accident  was  the  result  of 
appellee's  negligence,  without  reference  to  the  platform. 

Appellant  requested  the  court  to  give  a  number  of  charges 
relating  to  the  plaintiff,  and  the  acts  of  the  said  Lucy,  from  the 
time  they  came  to  the  waiting-room  till  the  accident  occurred,  all 
to  the  effect,  under  different  phases  of  the  evidence,  that  if 
plaintiff  or  his  wife  was  guilty  of  negligence  contributing  to 
the  injury,  he  could  not  recover.  We  are  of  opinion  that  the 
attention  of  the  jury  was  sufficiently  called  to  the  different  views 
presented  by  the  evidence  in  the  general  charge  of  the  court,  and 
that,  under  repeated  decisions  of  our  Supreme  Court,  the  special 
charges  were  properly  refused. 

Objections  are  also  urged  to  the  third  and  fourth  paragraphs  of 
the  charge,  because  not  presenting. the  theory  that  plaintiff  and 
wife  may  have  loitered  elsewhere  than  in  the  sitting- 
room,  and  because  the  theory  was  only  presented  as  JST^^^,, 
to  alleged  acts  of  negligence  that  occurred  after  the  instrnetions. 
purchase  of  tickets,  when  in  fact  acts  of  negligence 
may  have  occurred  before  the  tickets  were  purchased ;  second, 
because  of  that  portion  of  the  charge  to  the  effect  that  defend- 
ant's agents  must  not  have  seen  that  said  Lucy  was  in  the  act 
of  entering  the  train,  because  the  knowledge  on  the  part  of 
the  agents  is  not  confined  to  any  particular  time,  and  because  the 
charge  imposed  a  burden  on  defendant  not  imposed  by  law,  and 
thus  misleading,  and  did  mislead  the  jury.  In  reference  to  the 
first  objection,  the  inflexible  rule  is,  that  the  charge  of  the  court 
should  be  framed  so  as  to  clearly  present  the  issues  made  by  the 
evidence  to  the  jury,  and  be  confined  to  the  facts  proven.  There 
was  no  evidence  tending  to  prove  that  appellee  or  his  wife  was 
guilty  of  negligence  until  after  the  tickets  were  purchased,  and 
then  it  all  tended  to  show  that  they  remained  in  the  waiting- 
room  :  no  witness  saw  them  anywhere  else  until  they  arrived  at 
the  train.  The  court  was  right  in  not  entering  upon  a  field  of 
speculation  as  to  the  acts  and  movements  of  the  parties  not 
warranted  by  testimony.  The  court  charged  the  jury,  among 
other  things,  that  defendant  would  not  be  liable  if  said  Lucy 
attempted  to  enter  said  train,  and,  while  so  doing,  the  train 
was  started  by  defendant's  employees  without  their  knowing  that 
she  was  attempting  to  get  on  the  train.  We  think  that  the  time 
that  defer^dant's  employees  should  have  had  knowledge  of  the  act 
of  the  said  Lucy  is  sufficiently  indicated  in  the  instruction  5  to 
wit,  at  the  time  she  was  attempting  to  enter  the  train,  and  before 
it  started.  If  the  said  Lucy  was  guilty  of  negligence  in  attempt- 
ing to  enter  the  train,  by  reason  of  having  waited  too  long  after 
being  notified  to  board  it,  and  yet  if  the  person  in  charge  of 
the  train  discovered  her  while  attempting  to  enter  it,  and  put  the 
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train  in  motion,  knowing  she  was  in  the  act  of  boarding  it  at 
the  time,  appellant  would  be  liable  in  damages  for  the  injuries 
thus  inflicted.  A  human  being  does  not  forfeit  the  right  to  live 
on  account  of  being  negligent.     Railroad  Co.  v,  Weisen,  6$  Tex. 

443- 
Appellant  further  insists  that  there  was  error  in  sustaining 

objections  to  a  portion  of  the  answer  of  the  witness  Hatcher, 

who  stated  appellee  told  him  that  he  was  going  to 
o^iob!*  ^"^  appellant  for  $io,ooo,  and  if  witness  would  tell  the 

truth  about  the  accident  he  would  not  lose  any  thing ;. 
the  witness  offering  to  state  he  understood  this  to  be  a  hint  to 
testify  in  plaintiff's  favor,  which  was  objected  to  as  being  the 
opinion  of  the  witness,  and  the  objection  •was  sustained  by  the 
court.  In  this  there  was  no  error.  The  jury  were  the  proper 
judges  of  the  meaning  of  the  language  used. 

A  bill  of  exceptions  was  also  taken  to  certain  remarks  of  plain- 
tiff's counsel  in  his  closing  address  to  the  jury,  as  follows :  "  I 

tell  you,  gentlemen  of  the  jury,  that  ten  thousand 
QfcomBBeT        dollars  is  no  money  for  the   plaintiff  in   this   case. 

Here  he  is,  without  money  and  without  friends ;  in 
this  his  day  of  adversity  you  should  come  to  his  aid."  If  it  was 
not  morally  certain  from  the  verdict  in  this  case  that  these 
remarks  did  not  influence  the  jury  in  any  degree,  we  would  have 
no  hesitation  in  reversing  the  judgment.  However  little  calcu- 
lated to  accomplish  the  object  intended,  appeals  to  things  outside 
of  the  record  should  never  be  tolerated  in  a  court  of  justice ;  but 
being  fully  satisfied,  that,  if  appellee  was  entitled  to  recover,  the 
verdict  is  not  excessive,  it  should  not  be  disturbed  on  the  sole 
ground  that  an  attorney  may  have  made  an  improper  and  unpro- 
fessional appeal  to  the  jury.  Upon  the  whole,  we  are  of  opinion 
that  the  judgment  should  be  af&rmed. 

Willie,  C.  J.  —  Report  of  commission  of  appeals  examined^ 
their  opinion  adopted,  and  judgment  affirmed. 

On  Rehearing. 

{Dec,  13,  1887.) 

Gaines,  J.  —  Upon  the  motion  for  a  rehearing  in  this  cause,  we 
have  carefully  reconsidered  the  cause  as  shown  by  the  record, 

and  have  determined  to  modify  our  previous  order 
n egiigencA  !■  approving  the  opinion  of  the  commissioners  of  aj> 
of^ptot^Mrm!  P^a^ls  as  an  entirety,  so  as  to  adopt  merely  their  con- 
piMdfnf.   '      elusions  that  the  judgment  should  be  affirmed.     The 

first  proposition  in  support  of  the  motion  is  to  the 
effect  that  if  there  was  error  in  overruling  the  exception  to  so- 
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much  of  the  petition  as  set  up  the  faulty  construction  of  defend- 
ant's platform,  this  error  was  calculated  to  prejudice  the  rights 
of  defendant,  and  should  have  worked  a  reversal  of  the  judgment. 
But,  upon  an  examination  of  the  petition,  we  find  the  allegation 
to  be,  that  the  platform  was  improperly  and  negligently  con- 
structed in  this :  that  the  floor  of  said  platform  is  very  high,  and 
•on  a  level  with  the  floor  of  defendant's  cars,  and  about  two  feet 
higher  than  the  lowest  step  on  which  defendant's  cars  are  entered, 
and  that  the  distance  from  the  edge  of  said  station  platform  to 
the  platform  from  which  passengers  enter  the  door  of  defend- 
.ant's  cars  is  about  four  feet,  by  which  negligent  construction  of 
said  platfom  it  is  very  difficult,  and  somewhat  dangerous,  to 
attempt  to  enter  said  cars  at  said  place.  We  do  not  know,  as  a 
matter  of  law,  that  all  persons  could  with  safety  either  step  down 
two  feet  to  reach  the  step,  or  could  leap  with  safety  the  interven- 
ing space,  as  would  be  required  of  some,  if  they  sought  to  pass 
•directly  froiti  the  one  platform  to  the  other.  We  think  it  a  ques- 
tion of  fact  whether  such  construction  was  dangerous  or  not, 
and  that,  having  been  alleged  to  be  dangerous,  the  demurrer  to 
this  part  of  the  petition  was  properly  overruled.  A  leading  text- 
writer  on  the  law  of  negligence  says,  "  A  pleading  must  state 
facts ;  and  if  it  avers  conclusions  of  law,  it  is  to  that  extent  bad. 
It  does  not  follow,  however,  that  because  negligence  is  a  mixed 
question  of  law  and  fact,  a  general  allegation  of  negligence  is 
pleading  pleading  conclusion  only."  2  Thomp.  Neg.  p.  1245,  sect. 
24.  The  Supreme  Court  of  Iowa  also  say,  "  The  facts  necessary 
to  be  pleaded  are  not  merely  physical  facts.  It  is  not  allowable 
to  plead  mere  abstractions  of  law :  having  no  element  of  fact, 
they  form  no  part  of  the  allegations  containing  a  cause  of  action  ; 
but  if  they  contain  elements  of  a  fact,  construing  language  in  its 
ordinary  meaning,  then  force  and  effect  must  be  given  them  as 
allegations  of  facts."  Grinde  v.  Railway  Co.,  42  Iowa,  376.  See 
also  Hoffman  v.  Water  Co.,  10  Cal.  413 ;  Railroad  Co.  v,  Cheno- 
weth,  30  Ind.  366 ;  Chiles  v,  Drake,  2  Mete.  (Ky.)  146 ;  Oldfield 
V,  Railroad  Co.,  14  N.  Y.  310.  Here  the  physical  facts  are  stated, 
and  it  is  averred  that  they  make  the  platform  dangerous  to  pas- 
sengers entering  the  cars ;  and  although  we  may  not  say  that 
these  facts,  as  a  matter  of  law,  show  a  faulty  construction  of  the 
platform,  they  are  sufficient  to  authorize  the  jury,  in  the  exercise 
of  their  knowledge  and  experience  as  applied  to  such  matters, 
to  deduce  the  conclusion  that  to  pass  from  one  platform  to  the 
other  by  the  means  provided  was  not  unattended  with  danger. 
We  think,  therefore,  the  former  opinion  conceded  too  much  to 
appellant,  and  that  the  court  below  did  not  err  in  overruling  the 
exception  to  the  petition.  The  error  being  conceded,  the  posi- 
tion taken  by  counsel  for  appellant  in  the  motioi^  is  a  strong  one. 
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But,  there  being  no  error,  the  premise  fails,  and  with  it  the  argu*- 
ment  that  is  based  upon  it.  It  is  apparent  from  what  we  have 
said,  that,  in  our  opinion,  the  court  below  did  not  err  in  the  charge 
which  is  complained  of  in  the  second  ground  of  the  motion.  The 
charge  was  applicable  to  the  pleadings  and  evidence  bearing 
upon  the  question  of  the  dangerous  character  of  the  platform, 
and  correctly  stated  the  law  as  applicable  to  the  issue  made  upon 
it.  Upon  the  other  questions  presented  in  the  motion,  we  think 
the  opinion  adopted  by  this  court  correct,  for  the  reasons  therein 
given,  and  that  it  will  subserve  no  good  purpose  to  repeat  them 
here.  The  evidence,  though  conflicting  on  many  of  the  material 
issues  in  the  case,  was  amply  sufficient  to  sustain  the  verdict ;. 
the  charge,  considered  as  a  whole,  was  favorable  to  the  defend- 
ant ;  and  we  find  no  error  in  the  record  to  its  prejudice. 

The  rehearing  will  therefore  be  refused,  and  the  judgment  of 
affirmance  permitted  to  stand;  but  the  order  heretofore  made 
adopting  the  opinion  reported  by  the  commissioners'  will  be  set 
aside,  and  an  order  entered  adopting  their  conclusions  only. 

Injuries  to  Passengers  caused  by  Defective  Platforms.  —  See  Reed  v.  Rich- 
mond &  A.  R.  Co.,  and  note,  ante,  503. 

Boarding  Moving  Train  is  not  per  se  Contributory  Negligence.  —  It  is  not 
negligence  per  se  for  a  passenger  to  attempt  to  enter  a  train  moving  very 
slowly,  but  the  question  must  be  determined  in  view  of  all  the  circumstances. 
Baltimore  &  O.  R.  Co.  v.  Kane  (Md.),  12  Cent.  Rep.  95. 

Burden  of  proving  Contributory  Negligence  on  Part  of  Passenj^er  injured 
by  Train  starting  while  he  is  Attempting  to  get  oh  is  on  Company.  —  Where 
plaintiff  sued  a  railroad  company  for  injuries  caused  b^  the  negligence  of  the 
defendant  in  allowing  a  train  to  start  while  she  was  trymg  to  get  on,  the  bur- 
den of  proof  as  to  contributory  negligence  on  the  part  of  the  plaintiff  is  on 
the  defendant,  and  does  not  shift  to  the  plaintiff  when  it  is  shown  that  she  had 
gone  close  to  the  train  to  be  ready  to  board  it,  and  when  notified  bv  a  brake- 
man  to  get  on,  and  that  she  would  have  plenty  of  time,  attempted  to  do  so. 
Texas  Pac.  R.  Co.  v.  Davidson,  68  Tex.  370. 

Contributory  Negligence  In  Attempting  to  board  Street-Car  when  another 
Car  Is  Coming. — In  an  action  for  personal  injuries  occurring  while  plaintiff 
was  attempting  to  board  a  street-car,  the  court  charged  that  if  he  "  started  to 
get  on  the  one  car  when  the  other  car  was  coming  [and  one  of  the  witnesses 
says  he  had  to  turn  out  of  his  course  a  little,  because  the  horses  hesitated  a 
moment,  or  stood  stilll  and  that  choosing  between  the  risks,  when  the  cars 
were  so  near  together,  ne  was  caught  between  the  two  cars,  and  was  hurt ;  now, 
if  that  was  the  way  it  happened,  as  I  should  suppose  you  would  infer  from 
the  testimony  of  these  witnesses,  if  the  plaintiff  did  take  the  risks,  he  must 
suffer  the  consequences.  ...  A  man  cannot  take  such  risks  with  passenger 
railway  cars,  andf  then,  if  he  gets  hurt,  ask  the  company  to  pay  him  damages.** 
Heldy  no  error.    Rose  v.  West  Phila.  R.  Co.  (Pa.),  12  Antic  Rep.  ^^. 

Not  Contributory  Negligence  per  se  to  enter  Train  stopped  at  Place  other 
than  Station  Platform. —  Although  a  railroad  company  may  have  provided  a 
station  platform  for  entrance  to  and  egress  from  its  cars,  yet  it  is  not  contribu- 
tory negligence  per  se  for  a  passenger  to  attempt  to  enter  a  train  stopped  at  a 
place  other  than  such  station  platform,  in  the  al>sence  of  notice  that  passen- 
gers will  be  received  only  at  the  platform,  and  of  a  prohibition  from  attempting: 
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to  enter  the  cars  at  any  other  point    Baltimore  &  O.  R.  Co.  v,  Kane  (Md.),  12 
Cent.  Rep.  95. 

Pastang^r  directed  by  Officer  to  enter  Train  away  from  Platform  can  re^ 
oover  for  Injury  receivedi  —  Where  a  passenger  is  directed,  by  one  justifiably 
supposed  by  him  to  be  an  officer  of  the  railroad  company,  to  enter  a  train  awav 
from  the  platform,  and  does  thereupon  enter  the  train  at  the  place  directed, 
the  company  will  be  answerable  for  a  consequent  accident  happening  from  its 
negligence.     Baltimore  &  Ohio  R.  Co.  v,  Kane  (Md.),  12  Cent.  Rep.  95. 

Passenger  getting  off  at  WaterTank  at  Night.  —  Plaintiff,  a  |>assenger  on^^ 
defendant's  train,  at  midnight  got  off  the  train  at  a  water-tank,  and,  in  attempt- 
ing to  get  off,  was  run  over,  lleld^  that  the  court  should  have  charged  that  if 
it  was  not  a  regular  passenger  station,  and  defendant's  servants  in  charge  of 
the  train  knew  that  no  passenger  was  to  get  on  or  off  there  that  night,  and  did 
not  know  that  plaintiff  got  0%  it  was  for  the  jury  to  determine  whether  defend- 
ant was  guilty  of  negligence  which  was  the  proximate^  cause  of  plaintiff's  in- 
jury, ancf  also  shoula  have  defined  *'  proximate  cause."  Galveston,  H.  &  S.  A. 
K.  Co.  V.  Cooper  (Tex.),  8  S.  W.  Rep.  68. 

Passenger  may  suppose  Person  In  Uniform  giving  him  Directions  Is  Officer 
of  Company.  —  Evidence  that  a  person  in  the  uniform  of  the  railroad  com- 
pany said  to  a  passenger,  '*  We  have  telegraphed  for  an  extra  train,"  and  then 
mvited  the  passenger  into  the  waiting-room,  and  when  a  train  came  near  the 
station,  but  stopped  at  a  place  other  than  the  platform,  told  the  passenger  that 
was  his  train,  and  directed  him  to  go  and  take  it,  is  sufficient  f^rtma  facie  to 
warrant  the  passenger  in  supposing  that  such  person  was  an  officer  of  the  com- 
pany, and  will  impose  upon  the  company  the  burden  of  disproving  such  evi- 
dence.   Baltimore  &  O.  R.  Co.  v,  Kane  QMd.)^  12  Cent.  Rep.  95. 


Butler 

V. 

Manchester,.  Sheffield,  and  Lincolnshire  R.  Co. 

{Law  Reports,  21  Q,  B.  Div,  207.) 

Passenger. —  Removal  from  Carriage  for  Failure  to  produce  Ticket.  —  The 

plaintiff  was  a  passenger  by  the  defendants*  railway.  The  ticket  issued  to 
him  incorporated  by  reference  certain  conditions  published  in  the  defendants* 
time-tables,  one  of  which  was,  that  every  passenger  should  show  and  deliver 
up  his  ticket  to  any  duly  authorized  servant  of  the  company  when  required  to 
do  so  for  any  purpose ;  and  any  passenger  travelling  without  a  ticket,  or  failing 
or  refusing  to  show  or  deliver  up  such  ticket  as  aforesaid,  should  be  required 
to  pa^  the  fare  from  the  station  whence  the  train  originally  started.  The 
plaintiff,  having  lost  the  ticket,  was  unable  to  produce  it  when  required  to  do 
so  during  the  journey  by  one  of  the  defendants'  servants^  The  plaintiff  was 
thereupon  required  to  pay  the  fare  from  the  station  whence  the  train  had 
started,  and,  on  his  decfinmg  to  do  so,  was  forcibly  removed  by  the  defend- 
ants' servants  from  the  carriage  in  which  he  was  travelling ;  no  more  force, 
however,  being  used  than  was  necessary  for  his  removal.  He  thereupon  sued 
the  defendants  for  assault 
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Held^  that  the  contract  between  the  plaintiff  and  the  defendants  did  not  hj 
implication  authorize  the  defendants  to  remove  the  plaintiff  from  the  carriage 
on  his  failing  to  produce  a  ticket,  and  ref usinjg^  ^P^X  ^^  ^^^'^  ^  provided  by 
the  condition ;  that  the  defendants  were  not  justinea  in  so  removing  him ;  and 
that  the  action  was  therefore  maintainable. 

Appeal  from  the  judgment  of  Manisty,  J.,  at  the  trial  of  an 
action  for  assault. 

The  facts  were,  so  far  as  material,  as  follows :  The  plaintifiE 
was  a  passenger  by  the  defendants'  railway.  He  had  taken  a 
return  ticket  for  a  journey  by  an  excursion-train  from  Sheffield 
to  Manchester  and  back.  The  ticket  issued  to  him  had  upon  it 
the  words,  "subject  to  the  conditions  contained  in  the  company's 
time-tables  and  advertisements."  In  the  time-tables  issued  by 
the  defendants  were  published  certain  by-laws  and  regulations, 
headed  "  By-laws  and  regulations  made  by  the  company  with  the 
approval  of  the  board  of  trade  for  regulating  the  travelling  upon 
and  using  the  railways  belonging  to  the  said  company,"  and  which 
were  stated  to  be  made  under  the  seal  of  the  company,  and  ap- 
proved by  the  board  of  trade.  One  of  such  regulations  was  to 
the  following  effect :  No  passenger  will  be  allowed  to  enter  any 
carriage  used  on  the  railway,  or  to  travel  therein  upon  the  rail- 
way, unless  furnished  by  the  company  with  a  ticket  specifying 
the  class  of  carriage  and  the  stations  for  conveyance  between 
which  such  ticket  is  issued.  Every  passenger  shall  show  and 
deliver  up  his  ticket  to  any  duly  authorized  servant  of  the  com- 
pany when  required  to  do  so  for  any  purpose.  Any  passenger  travel- 
ling without  a  ticket,  or  failing  or  refusing  to  show  or  deliver  up 
his  ticket  as  aforesaid,  shall  be  required  to  pay  the  fare  from  the 
station  whence  the  train  originally  started  to  the  end  of  his 
journey."  Certain  of  the  other  by-laws  and  regulations  ex- 
pressly provided  for  the  removal  of  passengers  from  the  com- 
pany's carriages  and  premises  ;  e.g.,  those  with  regard  to  persons 
intoxicated,  or  using  obscene  and  abusive  language,  or  smoking 
in  carriages  not  specially  provided  for  that  purpose. 

The  plaintiff  gave  up  the  outward  half  of  his  ticket  at  Man- 
chester, and  on  his  return  journey  was  required  at  Wadsley 
Bridge  station,  a  mile  out  of  Sheffield,  to  produce  his  ticket,  but 
was  unable  to  do  so,  having  lost  the  return  half  of  the  ticket. 
The  ticket  collector  required  him  to  pay  the  ordinary  third-class 
fare  from  Manchester,  which  he  declined  to  do.  The  company's 
servants  refused  to  allow  him  to  proceed  without  paying  such  fare, 
although  he  offered  his  name  and  address ;  and,  as  he  would  not 
alight  from  the  carriage,  he  was  removed  therefrom  by  force. 
He  thereupon  sued  the  company  for  assault.  The  jury  found 
that  no  more  force  had  been  used  in  removing  him  than  was 
necessary  for  the  purpose,  and  assessed  the  damages  at  25/.     It 
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was  agreed  that  the  learned  judge  should  decide  all  questions  of 
fact  other  than  the  questions  as  to  whether  there  had  been  an 
excess  of  force  used,  and  as  to  the  amount  of  the  damages.  The 
learned  judge  gave  judgment  for  the  defendants,  holding  it  to  be 
an  implied  term  of  the  contract  that,  if  the  passenger  failed  to 
produce  his  ticket,  his  right  to  be  carried  ceased,  and  that  he 
:might  be  removed  from  the  carriage. 

Waddy,  Q.  C,  and  Lawson  Walton^  for  the  plaintiff. 

Lockwood,  Q,  C,  and  Cyril  Dodd,  for  the  defendants. 

Lord  Esher,  M.  R.  —  In  this  case  the  plaintiff,  who  was  a 
passenger  hj  the  defendants*  railway,  had  paid  for  a  ticket, 
but  had  lost  It.  At  a  certain  stage  of  the  Journey  he  ^ 
was  asked  to  produce  his  ticket,  and,  not  being  able  to 
do  so,  was  told  that  he  must  pay  the  ordinary  third-class  fare 
from  Manchester  to  Sheffield.  He  refused  to  do  so,  and  there- 
upon the  defendants'  servants  assumed  the  power  of  pulling  the 
plaintiff  forcibly  out  of  the  railway  carriage  in  which  he  was 
travelling.  The  plaintiff  brings  an  action  of  assault  against  the 
defendants  for  this  act  of  their  servants ;  and  the  defendants 
assert  that  they  were  justified  in  removing  the  plaintiff  from 
their  carriage  by  force,  using  no  more  force  than  was  necessary 
for  the  purpose  of  overcoming  his  resistance,  The  defendants  put 
it  that  the  plaintiff  was  unlawfully  upon  their  premises,  and  it  is 
admitted  that  the  allegation  that  he  was  so  is  material  to  their 
defence.  The  question,  therefore,  is,  whether  it  is  true  that  he 
was  unlawfully  on  their  premises.  I  do  not  think  that  is  made 
out.  What  is  the  nature  of  the  relation  between  the  plaintiff 
and  the  defendants  ?  It  is,  as  it  appears  to  me,  a 
contractual  relation.  It  was  alleged  that  the  contract  J^y!^^Q^ 
was  for  a  right  to  go  on  the  defendants'  land  in  the  between 
nature  of  an  easement ;  but  that,  there  being  no  grant  plaintiff  and 
of  an  easement  under  seal,  there  was  only  a  license  ^•'•■^'■*«' 
given  by  the  defendants  to  go  on  their  premises,  which  they 
could  revoke.  All  I  will  say  with  regard  to  that  contention  is, 
that,  though  it  may  have  been  quite  right  for  the  defendants' 
counsel  to  suggest  the  point,  it  seems  to  me  when  considered  to 
be  contrary  to  good  sense.  To  say  that  a  passenger  by  railway 
from  London  to  Liverpool  is  to  have  an  easement  all  over  the 
line  between  those  places,  seems  to  me  really  ridiculous ;  and 
the  absurdity  of  such  a  view  of  the  case  becomes  greater  when  we 
remember  that  companies  often  contract  to  convey  passengers 
over  the  lines  of  other  companies.  It  seems  to  me,  therefore, 
that  the  considerations  upon  which  the  case  of  Wood  v.  Leadbit- 
ter  (13  M.  &  W.  838)  turned  are  not  applicable  in  this  case.  The 
contract  between  the  plaintiff  and  the  defendants  really  is,  that, 
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on  his  paying  the  fare  for  the  journey,  they  will  carry  him  in 
Contrict  with  ^^^^^  Carriage  on  the  journey  for  which  he  has  so 
i»Msea9er.  paid  the  fare,  using  due  care  for  his  safety  while  so 
iBMrvoraUBff  doing.  That  contract  may  be  subject  to  conditions 
wliitrSr*"**    by  reason  of  notice  given  to  that   effect  upon  the 

ticket  incorporating  such  conditions.  In  this  case  it 
is  said  that  the  ticket  referred  to  certain  conditions,  and  thereby 
incorporated  them  into  the  contract.  The  only  conditions  which 
can  be  alleged  to  be  so  incorporated  into  this  contract  are  the 
by-laws  and  regulations  which  the  company  made  in  pursuance 
oi  the  authority  given  them  for  that  purpose  by  statute.  They 
can  only  make  by-laws  and  regulations  .in  pursuance  of  their 
statutory  power,  and  kccordingly  we  find  that  they  assumed  to 
make  certain  by-laws  and  regulations  as  required  under  the  Rail- 
ways Clauses  Consolidation  Act,  1845  >  ^^^-9  under  the  seal  of  the 
company,  and  with  the  approval  of  the  board  of  trade ;  and  such 
regulations  are  the  only  conditions  which  can  be  looked  on  as  in- 
corporated by  reference  by  this  ticket.  One  of  such  by-laws 
and  regulations  provides  that  "  every  passenger  shall  show  and 
deliver  up  his  ticket  to  any  duly  authorized  servant  of  the  com- 
pany when  required  to  do  so  for  any  purpose ;  and  any  passenger 
travelling  without  a  ticket,  or  failing  or  refusing  to  show  or 
deliver  up  his  ticket  as.  aforesaid,  shall  be  required  to  pay  the  fare 
from  the  station  whence  the  train  originally  started  to  the  end  of 
his  journey."  I  do  not  think  it  is  necessary  for  the  purposes 
of  this,  case  to  discuss  the  question  whether  that  is  a  valid  or 
reasonable  regulation,  or  how  far  the  plaintiff  would  be  bound  by 
it  if  unreasonable.  It  would  seem,  if  the  decision  in  Saunders  v. 
South-eastern  Ry.  Co.,  5  Q.  B.  D.  456,  be  correct,  not  to  be 
reasonable.  Whenever  it  becomes  necessary,  we  must  deal  with 
that  question;  but  I  think  we  may,  for  the  present  purpose^ 
assume  that  the  condition  is  reasonable.  The  effect  of  it  is,  that 
the  passenger  is  under  an  obligation  to  show  his  ticket  when 
asked  to  do  so,  and,  if  he  fails  to  do  so,  a  certain  consequence  is 
So  Tight  to  ^^  follow ;  viz.,  that  he  must  pay  the  fare  from  the  sta- 
remore  tiou  whence  the  train  started.     But  suppose  that  he 

paaseiiirer  for  rcf uscs  to  do  SO :  he  no  doubt  breaks  his  contract ;  but 
faiiare  to  j^^g  j^  ^esult  that  the  company's  servants  may  lay 
pr,d.«  tick*   j^^^^^  ^^  ^.^^  ^^^  ^^^^^^  ^P^  ^^^  ^^^  carriag/?    i 

do  not  think  that  it  does.  The  remedy  is  by  proceeding 
against  him  for  the  amount  of  the  fare  he  refuses  to  pay. 
Where  is  there  any  contract  by  which  he  has  agreed  that, 
if  he  fails  to  show  a  ticket  or  to  pay  the  fare  mentioned 
in  the  regulation,  the  company  may  lay  hands  on  him,  and 
put  him  out  of  the  carriage  by  force  ?  No  one  has  any- 
right  to  lay  hands  forcibly  on  a  man  in  the  absence  of  some 
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legal  authority  te  do  so,  or  some  agreement  to  that  e£Eect.  It  is 
argued  that  such  a  right  on  the  part  of  the  company  must  be 
implied ;  but  no  court  has  a  right  to  imply  any  term  as  between 
parties  which  was  not  clearly  and  ol^viously  within  the  contem- 
plation of  both  the  parties,  and  I  cannot  agree  with  the  learned 
judge  in  the  court  below  in  holding  that  such  a  term  should  be 
implied.  For  these  reasons,  I  think  his  decision  was  wrong,  and 
that  the  appeal  should  be  allowed,  and  judgment  entered  for  the 
plaintiff. 

LiNDLEY,  L  J.  —  I  am  of  the  same  opinion.     The  question 
raised  by  this  case  is  one  of  great  importance,  both  to  the  com- 
pany  and  the  passenger.     One  knows  that  railway 
companies  may  be  placed  in  great  difficulty  by  the  i"»p«rtaBee  of 
unscrupulous  attempts  of  fraudulent  persons  to  cheat  Ji^^" 
them ;  and  I  do  not  desire  to  express  any  opinion,  one 
way  or  the  other,  on  the  question  whether  or  not  some  condition 
might  be  made  which,  if   properly  worded,  would  justify  the 
company  in  future  in  taking  the  course  they  claimed  to  take  in 
the  present  case.     There  does  not  seem  to  me  to  be  any  by-law  or 
regulation  in  this  case  which  authorized  the  company  to  remove 
from  their  carriage  a  passenger  who  failed  to  produce  his  ticket. 
That  consideration  seems  to  be  the  key  to  the  whole  case.     How 
can  the  company  justify  laying  hands  on  the  plaintiff  ?     The 
plaintiff  had  taken  his  ticket,  and  the  effect  was,  that 
there  was  a  contract  by  the  company  to  carry  him  to  J'®"^»wto 
Manchester  and  back.     There  is  no  authority  as  yet  JuJaliff  by 
to  the  effect  that  such  a  contract  of  carriage  is  a  con-  force  of  ants. 
tract  for  an  interest  in  land.     It  seems  to  me  to  be  a 
totally  different  thing  from  a  contract  for  an  interest  in  land, 
and  it  seems  to  me  absurd  to  treat  the  case  as  one  of  a  revocable 
license.     It  is  a  case  of  a  contract  for  carriage.     The  doctrine  of 
Wood  V,  Leadbitter  (13  M.  &  W.  838)  does  not  appear  to  me  to 
be  at  all  applicable  to  the  case  of  such  a  contract.     Supposing 
that  the  contract  of  carriage  involved  a  contract  for  production 
of  the  ticket  or  payment  of  another  fare,  and  the  plaintifE  broke 
that  part  of  the  contract :  does  it  follow  as  a  matter  of  law  that 
the  defendants  could  turn  him  out  of  the  carriage  }    The  remedy 
is  to  take  proceedings  for  the  breach  of  contract  on  his  part.     It 
is  argued  that,  having  broken  the  contract,  he  was  no  longer  law- 
fully on  the  defendants'  premises.     I  do  not  see  that  that  con- 
sequence follows.     It  does  not  appear  to  me  that  the  contract 
between  the  plaintiff  and  the  defendants  was  cancelled  by  reason 
of  the  plaintiff's  breach  of  contract.     In  my  opinion,  the  defend- 
ants failed  to  show  that  the  plaintiff  was  unlawfully  upon  their 
premises,  and  therefore  they  had  no  right  to  remove  him  there- 
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from  by  force.     For  these  reasons  I  agree  that  the  appeal  should 
be  allowed 

Lopes,  L.  J.  —  It  is  somewhat  extraordinary  that  there  should 

be  no  authority  on  such  an  important  point  as  that 

.TCitodlia.    *     raised  in  the  present  case.     To  my  mind  the  case  is 

very  clear.  In  the  first  place,  it  is  to  be  observed  that 
there  is  no  by-law  or  regulation  which  can  be  relied  on  as  pro- 
tecting the  defendants  in  respect  of  what  their  servants  did  in 
this  case.  Whether  any  regulation  could  be  framed  which  would 
^o  so,  I  doubt ;  but  it  is  unnecessary  to  express  any  opinion  as 
to  that,  because  there  is  no  such  by-law  or  regulation  in  this 
case.  That  being  so,  the  question  is  whether  the  company's 
servants  were  justified,  in  the  absence  of  any  such  by-law  or 
regulation,  in  laying  hands  on  the  plaintiff  as  they  did.  The 
plaintiff  had  admittedly  properly  taken  his  ticket  for  the  journey 
from  Sheffield  to  Manchester  and  back,  and  had  paid  the  full 
fare  for  the  journey,  and  admittedly  he  had  lost  his  ticket  acci- 
dentally.    The  effect  is,  to  my  mind,  that  he  was  lawfully  in  the 

defendants'  carriage.  It  seems  to  me  sufficient  to 
uwf iiiriB  state  so  much  to  show  that  the  defendants  were  not 
carriaye.  justified  in  assaulting  him  as  they  did.     It  is  argued 

Bemedyf^r       that  there  waff  a  breach  by  him  of  an  implied  con- 

^TJmu  ^^^^'      ^  ^^^  ^^  difficult  to   understand   what   the 

nature  of  the  suggested  implication  could  be,  unless 
it  were  to  the  effect  that  he  agreed  or  consented,  that,  if  he  lost 
his  ticket,  the  company  should  be  authorized  to  lay  hands  on  him 
and  remove  him  from  their  carriage.  I  see  no  evidence  whatever 
of  any  contract  of  that  kind.  If  there  were  any  breach  of  con- 
tract by  him,  it  seems  to  me  clear  that  they  were  not  entitled  to 
lay  hands  on  him,  but  that  their  remedy  would  be  by  proceeding 
for  the  amount  of  the  fare  which  he  refused  to  pay.  The  case 
of  Wood  V,  Leadbitter  (13  M.  &  W.  833)  was  relied  upon  by  the 
counsel  for  the  defendants  ;  but  I  do  not  think  that  the  principles 
enunciated  in  that  case  have  any  application  to  the  present. 
The  question  there  was  as  to  the  right  to  go  upon  land. 
The  present  case  is  one  of  a  contract  to  carry  with  reasonable 
care,  and  has  nothing  to  do  with  land  or  any  easement  over  or 
license  to  go  upon  land.  It  does  not  appear  to  me  that  any 
question  as  to  the  revocability  or  otherwise  of  a  license  arises. 
For  these  reasons  I  agree  that  the  appeal  should  be  allowed. 
Appeal  allowed. 

Validity  of  Rule  requiring  Ejectment  from  Train  of  Passengers  who  refuse 
to  produce  Ticket  or  pay  Fare.  —  The  English  Court  of  Appeal  in  the  princi- 
pal case  declined  to  pass  upon  the  validity  of  such  a  regulation,  but  upon  the 
^hole  were  inclined  to  doubt  it  (see  especially  judgment  of  Lopes,  J.).  According 
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to  the  American  authorities,  however,  a  rule  of  a  railroad  company  requiring^ 
its  conductors  of  trains  to  eject  therefrom  all  passengers  who  refuse  upon 
demand  to  produce  a  ticket  for  the  passage,  or  to  pay  the  fare  therefor,  is 
unquestionaoly  valid  and  reasonable.  Shelton  v.  Lake  Shore  &  Mich.  Southern 
R.  Co.,  29  Ohio  St  214;  Crawford  v.  Cincinnati,  etc.,  R.  Co.,  26  Ohio  St.  580 ; 
Townsend  v.  New  York  C.  &  H.  R.  R.  Co.,  56  N.  Y.  296 ;  Hibbard  v.  New 
York  &  Erie  R.  Co.,  15  N.  Y.  455;  Ripley  v.  New  Jersey,  etc..  Trans.  Co., 
31  N.  J.  L.  388;  Bennett  v.  Railroad  Co.,  7  Phila.  11 ;  woodard  v.  Eastern 
Counties  R.  Co.,  30  L.  J.  (M.  C.)  136 ;  Lane  v.  East  Tenn.  etc.,  R.  Co.,  2  Am. 
&  Eng.  R.  R.  Cas.  278;  Pullman  P.  Car  Co.  v.  Reed,  75  111.  125 ;  Louisville  & 
N.  R.  Co.  V,  Harris,  9  Lea  (Tenn.X  180;  s.  c,  16  Am.  &  Eng.  R.  R.  Cas. 
374;  Louisville,  etc.,  R.  Co.  v.  Fleming,  18  Am.  &  Eng.  R.  R.  Cas.  347; 
Downs  V,  New  York  &  H.  R.  Co.,  36  Conn.  287 ;  Jerome  v.  Smith,  48  Vt. 
230 ;  Duke  v.  Great  Western  R.  Co.,  14  U.  C.  Q.  B.  377.  See  also  cases  cited 
in  note  to  Swan  v,  Manchester  &  L.  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  332. 
But  see  Maples  v.  New  York,  etc.,  R.  Co.,  38  Conn.  557.  The  reasons  for 
upholding  the  validity  of  such  a  rule  as  this  are  clearly  stated  by  Denio,  C.  J., 
in  Hibbard  v.  New  York  &  Erie  R.  Co.,  15  N.  Y.  455.    He  said,  — 

*'  It  was  proved  that  the  defendant's  company  had  established  a  regulation 
by  which  passengers  were  required  to  exhibit  tneir  tickets  when  requested  to* 
do  so  by  the  conductor,  and  that  in  case  of  refusal  they  mi^ht  be  removed 
from  the  cars.  If  this  was  a  reasonable  regulation,  the  plaintiff  was  bound  to- 
submit  to  it,  or  he  forfeited  his  right  to  be  carried  any  farther  on  the  road. 
In  my  opinion  the  rule  was  reasonable  and  proper,  and  in  no  way  oppressive 
or  vexatious.  In  the  first  place,  it  was  easy  to  be  complied  with.  The  railroad 
ticket  is  a  small  slip  of  paper  or  pasteboard,  which  may  be  conveniently  carried 
about  the  person ;  and  it  involves  no  conceivable  trouble  for  the  passenger, 
when  called  upon  at  his  seat  by  the  conductor,  to  exhibit  it  to  him.  Then, 
no  one  can  question  but  that  this  or  some  similar  arrangement  is  absolutely 
necessary  for  the  company,  unless  they  are  willing  to  transport  passengers 
free.  A  train  of  railroad  cars  frequently  contains  several  hundred  passene^ers^ 
a  portion  of  them  constantly  changing  as  the  train  passes  stations  \vnere 
persons  are  received  and  discharged.  The  tickets  which  are  given  as  evidence 
of  the  payment  of  fare  are  of  as  many  different  kinds  as  there  are  stopping- 
places  on  the  road,  each  being  for  the  distance  or  to  the  place  for  which  the 
passenger  has  paid  his  fare.  The  conductor  must  necessarily  be  a  stranger 
to  all  or  a  large  portion  of  the  passengers.  Unless  he  is  allowed  a  sight  of 
these  evidences  of  the  pajrment  of  fare  whenever  he  may  require  it,  he  is 
exposed  to  the  chance  of  carrying  the  holder  of  them  beyona  the  place  to  which 
he  is  paid,  or  of  carrying  persons  who  have  not  paid  at  all.  If  the  conductor 
is  not  allowed  to  ascertam  whether  a  passenp^er  who  has  obtained  a  ticket 
still  keeps  it,  there,  is  nothing  to  prevent  its  bemg  given  to  another  passenger 
who  has  not  procured  one,  and  thus  serving  as  a  passport  for  several  passen- 
gers. But  it  is  argued  that,  if  the  ticket  has  been  once  shown  to  a  conductor, 
the  passenger  cannot  reasonably  be  required  to  exhibit  it  a  second  time.  If 
the  duty  of  showing  it  were  at  all  difficult  or  arduous,  it  might  be  a  question 
whether  the  company  would  not  be  bound  to  devise  some  easier  arrangement ; 
or  if  it  was  possible  that  the  memory  and  other  faculties  of  persons  employed 
as  conductors  could  be  so  cultivatea  that  they  could  know  and  remember  the 
persons  of  several  hundred  people  upon  seeing  them  for  the  first  time,  and 
could,  moreover,  retain^  the  recollection  of  the  terms  of  the  several  tickets 
held  by  them  upon  their  being  once  shown,  it  might  be  considered  unreasona- 
ble to  require  a  second  exhibition  of  a  ticket  in  any  case.  As  this  degree  of 
perfection  is  unattainable  in  the  present  condition  of  mankind,  I  am  of  opinion 
that  it  was  lawful  for  this  railroad  company  to  require  that  persons  engaging 
passage  in  its  cars  should  show  their  tickets  whenever  required  by  the  com* 
pany's  servants  intrusted  with  that  duty,  upon  pain  of  being  left  to  travel  the 
remaining  distance  in  some  other  way  m  case  of  refusal." 
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Brovrn,  J.,  in  the  same  case,  areued  in  a  similar  vein :  ''  The  instructions 
which  the  judge,  upon  the  trial  of  tnis  action,  gave  to  the  jury,  and  also  those 
which  he  refused  to  give  when  requested  by  the  counsel  for  the  defendant, 
involve  an  inquiry  into  the  rights  and  duties  ol  the  company  under  the  contract 
which  is  the  basis  of  the  plaintiif^s  claim. 

**  The  defendant  is  a  carrier  of  passengers  for  hire  by  railroad.  *■  It  is  bound 
to  eive  all  reasonable  facilities  for  the  reception  and  comfort  of  passengers, 
and  to  use  all  precautions,  as  far  as  human  care  and  foresight  will  go,  for  their 
safety  upon  the  road,  and  is  answerable  for  the  smallest  negligence  in  itself  or 
its  servants.'  2  Kent^s  Com.  601.  Transportation  by  railway  is  one  of  the 
highest  efforts  of  science  and  art,  and  imposes  upon  those  employed  in  it  a 
degree  of  care,  circumspection,  and  diligence  unknown  to  other  moide*^  of  con- 
veyance. It  implies  also  a  degree  of  authority  in  the  direction  and  manage- 
ment of  the  trains,  in  their  progress  over  the  road,  and  in  regard  to  the  time  and 
manner  in  which  psissengers  shall  enter  and  depart  from,  and  the  conditions  by 
which  they  are  to  remain  within,  the  cars,  little  less  than  absolute.  Such  regu- 
lations as  will  enable  a  railroad  corporation  to  execute  its  difficult  and  respon- 
sible duties,  insure  the  comfort  and  safety  of  its  passengers,  and  protect 
itself  from  wrong  and  imposition,  it  has  an  undoubted  right  to  prescribe,  pro- 
vided such  regulations  are  reasonable  and  just.  It  has  a  right  to  require  that 
passengers  shall  preserve  order ;  that  they  shall  be  seated,  and  not  stand  up 
in  the  passage-way  or  upon  the  platforms  ;  and  that  they  shall  abstain  from  any 
act  which  tends  to  impede  or  interrupt  the  conductors  and  managers  in  the 
transaction  of  their  necessary  business.  A  railroad  company  has  also  a  right 
to  prescribe  how,  and  at  what  places,  the  passengers  shall  pay  their  fare  or 
passage-money,  and  what  shall  be  evidence  to  the  conductor  that  such  money 
has  been  paid,  and  of  the  passenger's  right  to  ride  upon  the  train.  It  may  also 
require  passengers  to  accept  tickets  temporarily;  to  exhibit  them  from  time  to 
time,  upon  the  request  and  for  the  information  of  the  conductors  ;  and  finally, 
to  re-deliver  such  tickets,  upon  request,  before  leaving  the  cars.  Some  of  these 
regulations  are  necessary  to  insure  the  safety  of  the  }>assengers  themselves, 
and  others  to  insure  the  payment  of  the  regular  fare,  ana  to  protect  the 
carrier  from  imposition.  They  may  be  enforced  by  such  reasonable  means 
as  the  company  may  have  at  its  command;  for,  without  some  measure  of 
power  to  give  them  effect,  such  regulations  would  be  of  little  avail.  Com- 
monwealth V,  Power,  7  Mete.  596  ;  Hall  v.  Power,  12  Id.  482.*' 

Expulsion  of  Passenger  for  Failure  to  produce  Ticket.  —  Analogous  Ameri- 
can Cases.  —  The  principal  case  is  in  conflict  with  a  long  line  of  American 
decisions.  These  decisions  go  upon  the  ground,  that,  as  was  argued  by  counsel 
for  the  defendant  in  the  principal  case,  under  a  reasonable  interpretation  of  the 
contract  between  the  railway  company  and  the  passenger,  regard  must  be  had 
to  the  conditions  under  which  the  company  carry  on  their  business,  and  the  com- 
mon knowledge  of  railway  passengers  as  to  tickets.  It  is  obviously  impossible 
for  the  company  to  ascertain  whetner  the  passenger  is  entitled  to  be  carried  in 
the  absence  of  a  ticket ;  and  therefore,  as  is  shown  above,  it  would  seem  to  be 
a  very  reasonable  condition,  as  between  the  company  and  the  jwissenger,  that 
the  production  of  the  ticket  is  to  be  the  conclusive  test  as  to  his  right  to  be 
carried.  It  was  denied  by  the  court  in  the  principal  case  that  a  reasonable 
implication  would  be,  that  the  contract  is,  that  the  passenger  produce  his  ticket 
or  pay  his  fare ;  and  if  he  fails  to  do  so,  he  shall  have  no  further  right  to  be 
carried.  This  position  is  clearly  sustained  by  the  American  cases.  The  con- 
tract of  carriage,  as  evidenced  by  the  ticket,  only  entitles  the  passenger  to  be 
on  the  company's  premises  on  certain  conditions.  The  purpose  for  which 
he  is  on  the  company's  premises,  and  in  their  cars,  having  come  to  an  end,  he 
has  ceased  to  be  there  lawfully,  and  the  company  may  remove  him.  There  is 
no  doubt  that  if  a  passenger  cannot  produce  a  ticket,  the  company's  servants 
might  forcibly  prevent  him  from  boarding  the  train,  even  if  he  blad  paid  his 
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fare  ;  if  so,  it  should  certainly  follow  that  they  might  remove  him  from  the 
train  on  failure  to  produce  a  ticket.       • 

Among  the  many  American  cases  bearing  upon  the  point  raised  in  the 
principal  case,  there  will  be  set  out  in  this  note  only  those  whose  facts  bear 
the  closest  analogy  to  those  before  the  English  court.  In  Hibbard  2/.  New 
York  &  £.  R«  Co.,  15  N.  Y.  455,  the  plaintiff  proved  the  purchase  of  a  ticket, 
and  its  exhibition  at  the  request  of  the  conductor  once  after  the  train  had 
started ;  afterwards  the  conductor  called  upon  the  plaintifE  again  to  exhibit 
his  ticket,  and,  upon  his  refusing,  he  was  informed  by  the  conductor  that 
unless  he  showed  his  ticket  or  paid  his  fare  to  the  conductor  the  latter  would 
stop  the  train  and  put  him  off  the  cars.  The  plaintiff  said  that  he  had  just 
shown  his  ticket,  and  should  not  do  it  again.  The  conductor  then  stopped  the 
train,  and  caused  the  plaintiff,  who  resisted,  to  be  forcibly  put  off  the  cars  by 
two  brakemen.  Another  passenger  informed  the  brakeman  immediately 
before  he  stopped  the  train  that  the  plaintiff  had  a  ticket,  and  that  he  had  once 
exhibited  it.  After  the  conductor  had  given  the  si^al  by  pulling  the  bell- 
cord  to  stop  the  train,  the  plaintiff  actually  showed  his  ticket,  and  defied  the 
conductor  to  put  him  off.  Judgment  on  a  verdict  for  plaintiff  of  1 1,000  was 
reversed,  the  court  saying,  "  The  rule  is  a  reasonable  one,  that  the  conductor 
may  ask  to  see  the  ticket  of  passengers  after  leaving  each  station  where  new 
passengers  are  taken  up.  If  a  passenger  refuses  to  comply  with  such  a  rule, 
and  is  expelled,  the  law  should  not  allow  him  to  allege  and  try  the  fact  of  the 
conductor's  knowledge  of  the  payment  of  the  fare." 

In  Downs  7/.  New  York  &  N.  H.  R.  Co.,  36  Conn.  287,  it  appeared  that  the 
plaintiff  purchased  of  the  defendant  a  commutation  ticket  entitling  him  to  ride 
within  its  cars,  within  certain  limits,  for  a  certain  length  of  time,  upon  cer- 
tain conditions.  One  of  the  conditions  was,  that  the  ticket  should  be  shown 
to  the  conductor  on  every  passage,  and,  if  not  shown  when  called  for,  that  the 
re^Iar  fare  should  be  paid.  Upon  one  of  his  passages  the  plaintiff  had  by 
mistake  left  his  ticket  at  home,  and  was  unable  to  show  it  when  called  for. 
HeleL,  (i)  that  the  defendant  had  a  right  to  demand  of  him  the  ordinary  fare  ; 
(2)  That  the  conductor,  on  his  refusS  to  pay  the  fare  demanded,  had  a  right, 
under  the  rules  of  the  company  in  such  cases,  to  eject  him  from  the  cars  at  the 
next  station. 

In  Jerome  v.  Smith,  48  Vt.  230;  s.  c.,  21  Am.  Rep.  125,  plaintiff  bought  a 
ticket  over  defendant's  road,  with  coupons  attached.  A  conductor  detached 
one  of  the  coupons,  and  gave  him  instead  a  conductor's  check.  Before  reach- 
ing the  point  for  which  such  check  was  given,  another  conductor  took  the  train, 
and  demanded  the  check.  Plaintiff  could  not  find  it,  but  tendered  him  the 
ticket  with  the  remaining  coupons,  which  was  refused,  and  plaintiff  was 
ejected  without  unnecessarv  force.    Held^  that  defendants  were  justified. 

In  Townsend  v.  N.  Y.  Cent.  &  H.  R.  R.  Co.,  56  N.  Y.  295,  it  was  shown  that 
plaintiff  purchased  a  ticket  at  the  station  at  Sing  Sin^  for  Rhinebeck  ;  that 
with  this  ticket  he  went  on  board  a  train  from  New  York,  going  no  farther 
north  than  Poughkeepsie ;  that  after  this  train  passed  Peekskill  the  conductor 
called  for  tickets,  and  the  plaintiff  handed  his  to  him,  which  he  took  and  re- 
tained, giving  to  the  plaintiff  no  check  or  other  evidence  showing  any  right  to 
a  passage  upon  anv  train  of  the  defendant,  nor  did  the  plaintiff  ask  for  a  return 
of  his  ticket  or  for  any  such  evidence.  Upon  the  arrvial  of  the  train  at 
Poughkeepsie,  where  it  stopped,  the  plaintiff  got  out  and  waited  at  the  station 
untilanother  train  arrived  from  New  York,  which  was  going  to  Albany,  stop- 
ping at  Rhinebeck.  The  plaintiff  ^ot  into  and  seated  himself  in  a  car  in  this 
train,  and,  after  it  started,  the  conductor  called  upon  him  for  his  ticket,  in 
reply  to  which  the  plaintiff  told  him  that  he  had  purchased  a  ticket  from  Sin^ 
Sing  to  Rhinebeck  which  the  conductor  of  the  other  train  had  taken  and  had 
not  given  back  to  him.  Some  of  the  passengers  told  the  conductor  that  the 
plaintiff  had  such  a  ticket    The  conductor  told  the  plaintiff  that  it  was  his 


56o  RICE  V.  LOUISVILLE   &  NASHVILLE   R.  CX).  ei  ol. 

duty,  in  case  he  had  no  ticket,  to  collect  the  fare,  and  that  the  other  conductor 
would  make  it  right  with  him.  The  plaintiff  refused  to  pay  fare,  and  the 
conductor  told  him  he  must  leave  the  train.  This  the  plaintiff  refused  to  do, 
insisting  upon  his  right  to  a  passage  to  Rhinebeck  upon  the  ticket  which  the 
conductor  of  the  other  train  had  taken.  Upon  the  arrival  of  the  train  at  Staats- 
burg,  a  regular  station,  the  plaintiff,  still  refusing  to  pay  fare  or  leave  the 
train  upon  request,  was  taken  hold  of,  and  such  force  used  as  was  necessary 
to  overcome  his  resistance,  and  ejected  from  the  car.  A  judgment  upon  a 
verdict  finding  for  the  plaintiff  was  reversed. 

See  also  Louisville  &  N.  R.  Co.  v.  Fleming,  and  note,  i8  Am.&  Eng.  R.  R. 
Cas.  347-362 ;  Hays  v.  New  York  Cent.,  etc.,  R.  Co.,  18  lb.  363 ;  City,  etc,  R. 
Co.  V,  Brauss,  18  lb.  324.    Note  6  Am.  &  Eng.  R.  R.  Cas.  322. 
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Louisville  &  Nashville  R.  Co.  et  al. 

{Interstate  Commerce  Commission^  Feb,  23,  1888.) 

Transportation  of  Petroleumt—  Provision  of  Roiiing-Stock  by  Carrier. — ^When 
for  a  special  traffic  —  e.g.,  the  transportation  of  petroleum  oils  —  a  carrier  pro- 
vides rolling-stock  for  one  method,  but  does  not  provide  it  for  another  for 
which  it  publishes  rates,  but  the  shippers  are  expected  to  provide  the  same, 
the  terms  on  which  such  rolling-stock  is  to  be  provided  should  be  uniform  and 
be  published  with  the  rate-sheets,  and  cannot  lawfully  be  left  to  be  the  subject 
of  bargain  and  of  different  terms  in  the  case  of  different  shippers. 

Allowing  Shipper  to  provide  their  own  •  Rolllnj^-Stock. —  It  is  properly  the 
business  of  a  carrier  by  railroad  to  supply  the  rollmg-stock  for  the  freights  he 
offers  or  proposes  to  carry ;  and  if  the  diversities  and  peculiarities  of  traffic 
are  such  that  this  is  not  always  practicable,  and  consigners  are  allowed  to  sup- 
ply it  for  themselves,  the  carrier  must  not  allow  its  own  deficiencies  in  this 
particular  to  be  made  the  means  of  putting  at  unreasonable  disadvantage  those 
who  make  use  in  the  same  traffic  of  the  facilities  it  supplies. 

Different  Modes  of  Transportation  provided  should  be  relatively  Equal.  — 
Small  Shippers.  —  When  two  methods  for  the  transportation  of  an  article  of 
merchandise  are  nominally  offered  by  the  carrier,  for  only  one  of  which  it 
offers  rolling-stock,  and  for  the  other  of  which  the  shipper  must  supply  his 
own  rolling-stock  at  considerable  expense,  it  cannot  be  said  that  the  resort  to 
the  latter  bv  the  shipper  is  so  far  a  matter  of  choice  that  he  has  no  concern 
with  the  charges  for  transportation  in  the  other  mode.  The  man  of  small 
means,  being  compelled  to  make  this  choice  by  reason  of  the  carrier's  failure 
to  supply  rolling-stock  for  the  other  mode,  has  a  right  to  insist  that  the  charges 
by  transportation  in  the  two  modes  shall  be  relatively  just  and  equal. 

Rates  to  Shippers  of  Oil  in  Barrels  and  Tank-Oars  should  be  Same.  —  When 
oil  is  transported  in  tanks  permanendy  affixed  to  car  bodies,  the  tank  is  to  be 
considered  as  part  of  the  car ;  and  for  oil  transported  therein,  the  charge  for 
transportation  should  be  the  same  by  the  hundred  pounds  that  the  carrier 
charges  for  transportation  between  the  same  points  of  barrels  filled  with  like 
oil,  and  taken  in  car-load  lots.  The  carrier  is  guilty  of  unjust  discrimination  if 
the  shipper  in  barrels  is  charged  a  higher  rate. 

Circumstances  to  justify  imposing  on  Barrel^hlpper  Qreater  Burden. — 
Neither  the  fact  that  the  shipper  in  £e  one  case  supplies  the  rolling-stock,  nor 
the  alleged  fact,  which  is  not  found  sustained,  that  for  the  tanks  there  is  a 
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greater  probability  of  return  loads,  nor  the  further  alleged  fact  that  with  barrel 
shipments  there  are  greater  risks  to  the  carrier's  property  and  that  which 
it  carries,  can  justify  imposing  upon  the  barrel  shipments  the  greater  burden. 

Allowance  to  Tank-Car  Owner  for  Use.  — ^.  Under  this  rule  the  carrier  will  be 
at  liberty,  and  will  be  expected,  to  make  to  the  owner  of  tank-cars  a  reasonable 
allowance  for  their  use. 

Question  Raised,  but  not  Decided. —  When  an  important  question  is  raised 
by  the  pleadings  in  a  case,  the  determination  of  which  will  aifect  others  quite 
as  much  as  the  parties  before  the  Commission,  but  the  parties  give  their  atten- 
tion almost  exclusively  to  other  questions,  and  neither  by  the  evidence  nor  in 
argument  supply  the  Commission  with  the  information  to  enable  it  to  be  under- 
standingly  determined,  the  Commission  will  decline  to  decide  it,  and  leave  the 
parties  to  bring  it  forward  again  as  they  may  be  advised. 

A.  D,  Follett^  IV,  B.  Loomis,  J,  Randolph  Tucker^  and  Franklin 
B.  Gozven  for  complainant. 

Edward  Baxter  2sA  L.  H,  Noble  for  defendant  L.  &  N.  R.  R.  Co. 

John  S,  Blair  for  defendant  St.  L.,  I.  M.  &  S.  Ry.  Co. 

E,  L.  Russell  for  defendant  M.  &  O.  R.  R.  Co. 

Edward  Colston  and  Charles  M.  Cist  for  defendants  C,  N.  O. 
&  T.  P.  Ry.  Co.,  &  Ala.  G.  S.  R.  R.  Co. 

Holmes  Cummifis  for  defendants  N.  N.  &  M.  Co.  &  L.,  N.  O. 
&  T.  Ry.  Co. 

H.  D.  Money  for  defendants  Miss.  &  Tenn.  R.  R.  Co.  &  "111. 
Cent.  R.  R.  Co. 

CooLEY,  Chairman.  — The  questions  at  issue  in  these  cases  are 
to  some  extent  identical,  and  where  not  the  same,  are  so  far 
similar  that  it  was  deemed  practicable  by  the  parties 
that  they  should  all  be  tried  together.  They  have  pJwwiiiigi. 
accordingly  been  so  tried  ;  the  evidence  being,  by 
consent,  taken  in  the  case  first  entitled,  but  received  and  applied 
in  each  of  the  others,  so  far  as  it  was  found  to  be  applicable. 
The  principal  grievance  complained  of  is,  that  the  defendant 
companies  discriminate  against  the  complainant  in  their  charges 
for  the  transportation  of  petroleum  oil ;  but  the  rates  for  the 
transportation  of  the  oil  in  barrels,  which  \s%  the  method  made 
use  of  by  complainant,  are  also  alleged  to  be  excessive,  and  in 
some  cases  a  violation  of  the  fourth  section  of  the  Act  to  regu- 
late commerce  is  complained  of.  The  petition  in  the  case  first 
entitled,  after  setting  out  the  line  of  the  defendant's  road,  and 
the  cities  and  other  points  reached  thereby,  proceeds  to  say,  — 

"  That  one  of  the  important  duties  of  said  Louisville  &  Nashville 
Railroad  Company  is  the  transportation  of  refined  illuminating 
petroleum  oil  (mostly  produced  and  manufactured  in  the  States  of 
Pennsylvania  and  Ohio)  from  Cincinnati,  O.,  and  Louisville,  Ky., 
to  the  aforenamed  cities  and  other  points  on  the  said  carrier's  said 
lines  of  railroad  in  the  said  several  States,  and  other  States  into 
and  through  which  said  carrier's  railroad  lines  pass. 

33  A.  &  E.  R.  Cas.  ~  j6. 
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''That  such  oil  is  an  article  of  extensive  commerce  and  of 
prime  necessity  to  the  people  reached  by  said  carrier's  railroad 
lines,  and  that  in  the  transportation  of  such  oil  by  said  carrier 
two  prevailing  methods  are  employed,  —  one  by  means  of  box 
cars  carrying  the  oil  in  barrel  packages,  and  the  other  by  iron 
tank-cars,  generally  holding  one  hundred  barrels  and  upwards, 
built  and  used  for  that  express  purpose. 

"And  said  complainant  further  says  that  he  is  engaged  at 
Marietta,  O.,  and  in  that  vicinity,  in  the  business  of  producing, 
manufacturing,  and  dealing  in  such  petroleum  oils,  and  shipping 
the  same  to  various  markets  in  the  Southern  and  Western  States 
of  this  country ;  that  he  has  large  capital  invested  in  this  busi- 
ness, and  extensive  facilities  therefor,  and,  but  for  the  acts  of 
said  carrier  hereinafter  complained  of,  would  produce  and  sell 
many  thousand  more  barrels  of  such  oil  than  now ;  that  many 
of  his  principal  markets  for  his  said  manufacture  are  in  the  terri- 
tory reached  and  traversed  by  said  carrier's  system  of  railways ; 
that  it  is  absolutely  essential  to  the  continued  existence  and 
success  of  his  said  business  that  he  should  have  rates  and  facili- 
ties both  reasonable  in  themselves,  and  equally  as  favorable  as 
those  accorded  to  his  competitors  for  the  transportation  of  said 
products  to  such  markets,  many  of  which  can  only  be  reached 
by  said  carrier's  roads,  and  none  of  which  can  be  reached  as 
conveniently  or  cheaply  by  any  other  means,  if  said  complainant 
is  accorded  reasonable  and  just  rates  by  said  carrier. 

*'  Complainant  further  states  that  the  Standard  Oil  Company, 
a  corporation  organized  and  existing  in  and  under  the  laws  of 
the  State  of  Kentucky,  is  a  very  extensive  dealer  in,  and  shipper 
of,  such  petroleum  oils,  and  is  his  chief  and  almost  sole  competi- 
tor for  the  sale  thereof  in  the  aforesaid  markets. 

"  And  said  complainant  further  states  that  said  carrier  has 
been  guilty  of  violation  of  the  provisions  of  the  Act  of  Congress 
of  the  United  States  of  America  entitled  'An  Act  to  regulate 
commerce,'  approved  Feb.  4,  1887,  and  which  took  affect  April 
5,  1887,  in  the  following  particulars  ;  to  wit,  — 

"  First  charge.  By  making  charges  for  services  to  be  rendered 
by  said  carrier  in  the  transportation  of  such  as  aforesaid  from 
Cincinnati,  O.,  and  said  Louisville,  Ky.,  to  points  on  the  said 
carrier's  said  railroad  lines  in  the  said  States  other  than  Ohio  and 
Kentucky,  which  were  in  themselves  unjust  and  unreasonably  high. 

"  Under  this  charge  the  complainant  makes  the  following  speci- 
fications, each  and  all  of  which  are  rates  per  hundred  pounds 
charged  by  said  railroad  company  on  May  9,  1887,  and  as  com- 
plainant is  informed  and  believes,  and  so  alleges,  ever  since  that 
day,  for  services  to  be  rendered  by  said  company  in  the  transpor- 
tation in  barrel  packages  in  car-load  shipments  of  such  oils  from 
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■said  Louisville,  Ky.,  to  the  respective  destinations  •named,  each 
and  all  of  which  destinations  are  points  reached  by  the  lines  of 
railroad  owned,  leased,  and  operated  by  said  railroad  company, 
and  each  and  all  of  which  rates  complainant  alleges  to  be 
unreasonable  and  unjust. 

1.  Mobile,  Ala.,  30  cents. 

2.  New  Orleans,  La.,  30  cents. 

3.  Montgomery,  Ala.,  45  7.0  cents. 

4.  Selma,  Ala.,  45  7io  cents. 
"  5.  Birmingham,  Ala.,  45  7io  cents. 
"6.  Nashville,  Tenn.,  18^/^  cents. 

7.  Memphis,  Tenn.,  15  cents. 

8.  Clarksville,  Tenn.,  1 65/10  cents. 

9.  All  other  points  reached  by  said  lines  of  railroad  located 
in  States  other  than  Kentucky,  the  rates  of  which  appear  in  the 
statement  of  rates  required  by  said  Act  of  Congress,  and  on  file 
with  said  commission,  and  each  and  all  of  which  rates  com- 
plainant alleges  to  be  unreasonable  and  unjust.  Complainant, 
under  said  charge,  also  makes  the  following  specifications,  each 
and  all  of  which  are  the  rates  per  hundred  pounds  charged  by 
said  railroad  company  for  the  transportation  of  such  oils  in  bar- 
rel packages,  in  car-load  shipments  from  Cincinnati,  O.,  to  the 
respective  destinations  named,  each  and  all  of  which  are  points 
reached  by  the  lines  of  the  railroad  owned,  leased,  and  operated 
by  defendants,  and  are  in  States  other  than  the  State  of  Ohio, 
which  rates  appear  on  the  tariff  sheets  of  defendant,  furnished 
by  it  to  complainant  May  9,  1887,  as  showing  its  rates  then:  in 
force,  and  which  rates  complainant  is  informed  and  believes  and 
alleges  have  ever  since  been  in  force,  each  and  all  of  which  rates 
complainant  alleges  to  be  unreasonably  high  and  unjust 

"  10.  Nashville,  Tenn.,  25  cents. 

11.  Decatur,  Ala.,  50  cents. 

12.  Birmingham,  Ala.,  59  cents. 

13.  Calera,  Ala.,  59  cents. 

14.  Montgomery,  Ala.,  59  cents. 

15.  Selma,  Ala.,  59  cents. 

.    "  16.  Pensacola,  Fla.,  45  cents. 

"  17.  Mobile,  Ala.,  39  cents. 

"  18.  New  Orleans,  La.,  39  cents. 

"  Second  charge.  Complainant,  for  a  second  charge  against 
defendant,  alleges  that  defendant  has,  ever  since  April  5,  1887, 
charged  complainant  for  services  to  be  rendered  by  the  defend- 
ant in  the  transportation  of  such  oils  for  complainant  from  said 
Cincinnati,  O.,  to  points  in  States  other  than  Ohio  reached  by 
the  lines  of  railroad  owned,  operated,  and  leased  by  defendant, 
and  from  Louisville,  Ky.,  to  points  in  States  other  than  Ken- 
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tucky  reached  by  said  lines  of  railroad,  a  greater  compensatioi> 
than  it  charged  said  Standard  Oil  Company  of  Kentucky  for 
like  and  contemporaneous  services  rendered  and  to  be  rendered 
by  defendant  for  said  company  in  the  transportation  of  such  oils 
for  said  company,  said  company  being  sometimes  consignee 
thereof  and  sometimes  consignor  thereof,  and  sometimes  both 
consignee  and  consignor  thereof,  from  said  Cincinnati,  O.,  to 
said  points  in  States  other  than  Ohio,  and  from  said  Louisville, 
Ky.,  to  said  points  in  States  other  than  Kentucky,  all  of  said  trans- 
portation, both  for  complainant  and  said  Standard  Oil  Company, 
being  under  substantially  similar  circumstances  and  conditions. 

"  Under  the  above  charge  complainant  makes  the  following 
specifications :  — 

"  I.  The  following  is  a  statement  of  the  rate  per  hundred 
pounds  charged  by  defendant  on  May  9,  1887,  and  ever  since,  to 
complainant  and  to  said  Standard  Oil  Company  of  Kentucky  for 
the  transportation  of  such  oils  from  Louisville,  Ky.,  to  the 
respective  destinations  named :  — 

DKSTINATION.  TO  GBORGB  SICK.  TO  STANDARD  OIL  CO. 

Montgomery,  Ala. 45  Vio  cents.  30  cents. 

Selma,  Ala 457io    "  30     " 

Birmingham,  Ala.  ........  45  Vm    "  3©     *' 

Nashville,  Tenn 18V4      "  15      " 

Memphis,  Tenn 15  "  12 'A" 

"2.  The  following  is  a  statement  of  the  rate  per  hundred 
pounds  charged  by  defendant  on  May  9,  1887,  and  ever  since,  to 
complainant  and  said  Standard  Oil  Company  of  Kentucky  re- 
spectively, for  the  transportation  of  such  oils  from  Cincinnati, 
O.,  to  the  respective  destinations  named  :  — 

DESTINATION.  TO  GBORGB  RICB.  TO  STANDARD  OIL  CO. 

Decatur,  Ala. 50  cents.  46  cents. 

Birmingham,  Ala. 59  ''  47  " 

Calera,  Ala. 59  "  47  " 

Montgomery,  Ala. 59  "  47  " 

Selma,  Ala 59  "  47  " 

Pensacola,  Fla. 45  "  40  " 

Mobile,  Ala. 39  "  34  " 

New  Orleans,  La. 39  "  34  " 

''  3.  Defendant  has,  in  all  its  charges  to  complainant  for  ser- 
vices rendered  and  to  be  rendered  by  it  in  the  transportation  of 
oils  for  him  over  its  said  lines  of  railroad,  charged  him  for  the 
entire  actual  weight  of  such  oils  ;  while  defendant  has  in  many 
instances,  too  numerous  to  mention  without  unduly  encumbering 
the  record,  since  April  5,  1887,  charged  said  Standard  Oil  Com- 
pany for  services  rendered  it  or  to  be  rendered  by  it  for  said 
Standard  Oil  Company  in  transportation  of  oils  over  its  said 
lines  of  railroad  for  much  less  than  the  actual  weight  of  such  oils* 
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"4.  The  freight  rate  charged  by  defendant  to  complainant 
ever  since  April  5,  1887,  for  the  transportation  of  such  oils  in 
barrel  ^packages,  car-load  shipments,  owner's  risk,  from  Louis- 
ville, Ky.,  to  Huntsville,  Ala.,  is  37  cents  per  hundred  pounds, 
including  the  weight  of  barrels,  which  is  the  rate  for  such 
transportation  appearing  in  the  tariff  sheet  of  defendant  in  force 
ever  since  April  5,  1887  >  7^^  about  May  i,  1887,  a  car-load  of  oil, 
containing  66  barrels  of  oil,  weighing,  including  barrels,  24,750 
pounds,  was  delivered  by  said  Standard  Oil  Company  to  defend- 
ant at  Louisville,  Ky.,  to  be  transported  to  Huntsville,  Ala. 
Said  oils  were  consigned  to  Halsey  Brothers  at  Huntsville,  Ala., 
who  were  the  agents  at  said  place  of  said  Standard  Oil  Com- 
pany, and  competitors  in  business  at  said  point  with  complainant. 
Said  oils  were  transported  from  Louisville,  Ky.,  to  Huntsville, 
Ala. ;  and  the  charge  made  by  defendant  for  such  transportation 
was  il68.07,  ©r  27i  cents  per  hundred  pounds. 

"  Third  charge.  Complainant,  for  a  third  charge  against  de- 
fendant, says  that  the  defendant  in  its  rates  charged  by  it  for 
services  rendered  and  to  be  rendered  by  it  for  the  transportation 
•of  said  oils  for  complainant  and  said  Standard  Oil  Company  from' 
Cincinnati,  O.,  to  points  reached  by  defendant's  said  lines  of 
railroads  in  States  other  than  Kentucky,  has,  since  April  5,  1887, 
uniformly  made  and  given  undue  and  unreasonable  preferences 
and  advantages  to  said  Standard  Oil  Company  of  Kentucky  and 
to  certain  localities  on  its  lines  of  railroad,  and  has  subjected 
-complainant  and  certain  localities  on  its  lines  of  railroad  to  un- 
due and  unreasonable  prejudices  and  disadvantages. 

"  Under  the  above  charge  complainant  makes  the  following 
ispecifications :  — 

"  I.  Complainant  here  repeats  under  this  charge  specification 
No.  I  under  the  second  charge  of  his  complaint,  and  alleges  that 
the  differences  in  the  circumstances  surrounding  the  shipments 
■of  said  George  Rice  and  said  Standard  Oil  Company,  and  that 
any  differences  to  defendant  in  the  cost  and  expense  and  con- 
venience of  transportation  of  such  oils  of  said  George  Rice  and 
said  company  respectively,  and  any  differences  between  the  cir- 
cumstances under  which  said  George  Rice  and  said  company 
respectively  ship  their  oils,  justifying  any  difference  in  rate,  if 
there  be  any,  are  small  and  insignificant  in  comparison  with  the 
•differences  in  the  rates  so  charged  them  respectively. 

"  Complainant  here  repeats  under  this  charge  specification 
No.  2  under  the  second  charge  of  his  complaint,  and  alleges  that 
the  differences  in  rates  therein  appearing  are  not  measured  by 
any  differences  in  the  circumstances  surrounding  the  shipments 
of  said  George  Rice  and  said  Standard  Oil  Company,  and  that 
any  differences  to  defendant  in  the  cost  and  expense  and  con- 
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venience  of  transporting  such  oils  for  said  Rice  and  said  com- 
pany respectively,  and  any  differences  between  the  circumstances 
under  which  said  Rice  and  said  company  respectively  ship  their 
oils,  justifying  any  difference  in  rate,  if  there  be  any,  are  small 
and  insignificant  in  comparison  with  the  differences  in  the  rates 
charged  them  respectively. 

''  Complainant  is  informed  and  believes,  and  therefore  states, 
that  — 

"3.  Defendant  owns  a  number  of  tank-cars,  as  hereinbefore 
described,  and  fumiishes  the  same  to  the  said  Standard  Oil  Com- 
pany for  its  use  in  transporting  oil  shipped  by  said  company 
from  Cincinnati,  O.,  to  points  reached  by  defendant's  said  lines 
of  railroad  in  States  other  than  in  Ohio,  and  from  Louisville,. 
Ky.,  to  points  reached  by  defendant's  said  lines  of  railroad  in 
States  other  than  Kentucky,  but  refuses  to  furnish  the  same 
to  said  George  Rice  for  his  use  in  transporting  oil  from  said  Cin- 
cinnati, O.,  and  Louisville,  Ky.,  to  such  points  in  States  other 
than  Ohio  and  Kentucky. 

"  4.  Defendant  in  its  freight  rates  for  the  transportation  of  such 
oils  from  Cincinnati,  O.,  to  points  reached  by  defendant's  said 
lines  of  railroad  in  States  other  than  Ohio,  and  from  Louisville, 
Ky.,  to  points  reached  by  defendant's  said  lines  of  railroad  in  States 
other  than  Kentucky,  almost  uniformly,  since  April  5,  1887,  has 
charged  a  higher  rate  per  hundred  pounds  for  oil  transported  by 
it  in  barrel  packages,  in  car-load  shipments,  owner's  risk,  than  it 
charged  per  hundred  pounds  for  such  oils  transported  by  it  at  the 
same  time  between  the  same  points  contained  in  tank-cars, 
owner's  risk;  while  at  no  time  has  there  been  any  difference 
between  the  cost,  expense,  and  convenience  of  transporting  said 
oil  by  said  two  methods,  or  any  circumstances  justifying  a  differ- 
ence of  rate  between  said  two  methods  of  transportation,  which 
even  approximated  the  differences  in  defendant's  freight  rates  for 
transportation  by  said  two  methods  ;  any  differences  between  the 
cost,  expense,  and  convenience  to  defendant  of  transportation 
by  said  two  methods,  or  any  circumstance  justifying  a  difference 
in  rate  between  said  two  methods,  being  slight  and  insignificant 
compared  with  the  differences  in  rate  between  said  two  methods 
actually  made  by  defendant.  Complainant  ships  his  oils  over 
defendant's  lines  of  railroad  exclusively  in  barrel  packages,  while 
said  Standard  Oil  Company  ships  its  oil  over  defendant's  lines  of 
railroad  almost  exclusively  in  tank-cars. 

"  5.  Defendant's  freight  rates  per  hundred  pounds  for  the  trans- 
portation  of  such  oils  from  Louisville,  Ky.,  to  the  following 
destinations  are  the  same  whether  the  oij  is  carried  in  barrel  pack- 
ages or  in  tank-cars  : — 

Mobile,  Ala.  Meridian,  Miss.      Jackson,  Tenn. 

New  Orleans,  La.     Jackson,  Miss.       Vicksburg,  Miss. 
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"  While  defendant's  freight  rates  per  hundred  pounds  for  the 
transportation  of  such  oils  from  Louisville,  Ky.,  to  nearly  all,  if 
not  all,  the  other  points  reached  by  defendant's  lines  of  railroad 
in  States  other  than  Kentucky,  are  much  higher  for  oils  carried  in  | 
barrel  packages  than  for  oils  carried  in  tank-cars. 

"6.  Defendant's  freight  rates  per  hundred  pounds  for  the 
transportation  of  such  oils  from  Cincinnati,  O.,  to  Nashville, 
Tenn.,  and  Mobile,  Ala.,  are  the  same  whether  the  oil  is  carried  in 
barrel  packages  or  in  tank-cars,  whilst  the  defendant's  freight  rates 
per  hundred  pounds  for  the  transportation  of  such  oils  from  Cin- 
cinnati, O.,  to  nearly  all,  if  not  all,  the  other  points  reached  by 
defendant's  lines  of  railroad  in  States  other  than  Ohio,  are  much 
higher  when  the  oils  are  carried  in  barrel  packages  than  when  the 
oils  are  carried  in  tank-cars. 

"7.  Defendant  has,  since  April  5,  1887,  charged  for  the 
transportation  of  oils  from  Cincinnati,  O.,  and  from  Louis- 
ville, Ky.,  to  Birmingham,  Ala.,  Calera,  Ala.,  Montgomery, 
,  Ala.,  and  Selma,  Ala.,  the  same  freight  rates  in  all  cases 
to  each  of  said  localities,  although  by  defendant's  line  of  road 
said  Calera  is  thirty-three  miles  farther  from  said  Cincinnati 
and  said  Louisville  than  said  Birmingham,  and  said  Montgomery 
'  is  sixty-three  miles  farther  from  said  Cincinnati  and  said  Louis- 
ville than  said  Calera,  and  said  Selma  is  fifty  miles  farther  from 
said  Cincinnati  and  said  Louisville  than  said  Montgomery ;  and 
oils  transported  by  defendant  from  Cincinnati,  O.,  or  Louisville, 
Ky.,  to  said  Selma,  are  necessarily  carried  by  it  through  said 
Birmingham,  said  Calera,  and  said  Montgomery,  and  the  distance 
from  said  Cincinnati  to  said  Selma  over  defendant's  line  of  road 
is  650  miles,  and  the  distance  from  said  Louisville  to  said  Selma 
over  defendant's  line  of  road  is  540  miles." 

"  Fourth  charge.  Complainant,  for  a  fourth  charge  against 
defendant,  says  that  defendant  has,  since  April  5,  1887,  charged 
and  received  for  the  transportation  by  it  of  such  oils  from  Cin- 
cinnati, O.,  and  Louisville,  Ky.,  to  points  reached  by  defendant's 
said  line  of  railroad  in  States  other  than  Ohio  and  Kentucky, 
a  greater  compensation  in  the  aggregate  for  a  shorter  than  for  a 
longer  distance  over  the  same  line  in  the  same  direction,  the 
shorter  being  included  within  the  longer  distance,  such  oils  being 
a  like  kind  of  property  in  all  cases,  and  such  transportation 
being  under  substantially  the  same  circumstances  and  con- 
ditions. 

"  Under  the  above  charge  complainant  makes  the  following 
specification  :  The  rate  charged  by  defendant  for  the  transporta- 
tion of  such  oils  in  barrel  packages  in  car-load  shipments,  from 
Cincinnati,  O.,  to  and  from  Louisville,  Ky.,  to  destinations 
named  below,  with  the  distances  of  each  destination  from  the 
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place  of  shipment  over  defendant's  said  line  of  railroad,  are  as 
follows  :  — 


« 


From  Cincinnati,  O. :  — 


DBSTIMATIOM.  DBTAMCB.  BATB  PBK  XOO  fOOHM. 

New  Orleans,  La.     .....  921  miles*  39  cents. 

Birmingham,  Ala. 504     *'  59      " 

Mobile,  Ala. 780     •*  32      « 


<i 


From  Louisville,  Ky. :  — 


DBSTIMATIOM.  DI8TANCI.  SATS  PKH  XOO  rOUMDS. 

New  Orleans,  La. 811  miles.  35  cents. 

Birmingham,  Ala. 594    "•  52       " 

Mobile,  Ala. 780    "  35       " 

"  Said  complainant  further  alleges  that  the  aforesaid  discrim- 
inations against  him  in  rates,  and  the  aforesaid  unreasonably 
high  and  unjust  rates  charged  him,  have  had,  and  as  he  believes 
were  designed  to  have,  the  effect  to  give  to  the  Standard  Oil 
Company  an  almost  complete  monopoly  of  the  traffic  in  such 
oils  at  the  points  reached  by  said  defendant's  lines  of  railroad,  and 
to  exclude  said  complainant's  products  from  nearly  all  of  said 
points  ;  and  that  such  discriminations  and  charges,  as  complainant 
is  informed  and  believes,  and  therefore  states,  have  been  made 
by  said  defendant  at  the  dictation  of  said  Standard  Oil  Company  ; 
and  he  states  that,  by  reason  of  the  premises,  he  has  been  largely 
injured  in  his  business,  and  has  lost  large  profits  that  he  other- 
wise would  have  realized  ;  that  his  facilities  in  all  other  respects 
than  for  said  transportation  during  all  the  time  since  April  5, 
1887,  have  been  ample  for  the  transaction  of  a  large  and  profitable 
business  in  the  sale  of  said  oils  in  said  markets,  and  that  but  for 
the  premises  he  would  have  prosecuted  such  business  to  the 
limits  of  his  facilities  with  great  profit  to  himself.        • 

"  Your  said  complainant  therefore  prays  that  your  honorable 
Commission  will  proceed  to  inquire  into  the  matters  hereinbefore 
complained  of,  and  ascertain  and  find  the  facts  with  respect  to 
the  alleged  violation  of  the  said  Act  of  Congress,  and  the  extent 
to  which  said  complainant  has  been  injured  and  is  entitled  to 
reparation,  and  report  the  same  with  your  conclusions  and  recom- 
mendations according  to  law  ;  and  further,  that  your  honorable 
Commission  will  notify  said  defendant  to  cease  and  desist  from 
such  violations,  and  make  such  reparation,  and  will  take  such 
further  action  as  is  lawful  and  proper  in  the  premises." 

The  petition  was  duly  verified,  and  was  filed  July  22,  1887. 

The  answer  of  defendant  is  also  given  in  full,  with  the  omission 
only  of  formal  averments  and  such  recitals  as  are  not  necessary 
to  an  understanding  of  the  issues  made.     Defendant  "admits  that. 
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in  the  transportation  of  said  oil  to  some,  if  not  all,  of  aforesaid 
towns  and  cities,  two  methods  are  employed,  —  one  by  means  of 
hox  cars,  carrying  oil  in  barrel  packages ;  the  other  by  iron  tank-' 
cars,  generally  holding,  not  one  hundred,  but  sixty  barrels  or 
tover  that  amount" 

Further  answering,  defendant  says  it  does  not  know,  but  be- 
lieves, that  complainant  Rice  is  engaged  at  Marietta,  O.,  or  in 
that  vicinity,  in  the  business  of  producing,  manufacturing,  and 
dealing  in  petroleum  oils,  and  in  shipping  the  same  to  various 
markets  in  the  Southern  and  Western  States  of  this  country  ;  but 
whether  he  has  large  capital,  or  what  amount  of  capital  he  has, 
invested  in  said  business,  or  whether  he  has  extensive  facilities, 
or  what  facilities  he  has  therefor,  defendant  does  not  know,  nor 
can  he  speak,  for  his  belief  or  otherwise ;  but  it  denies  that  but 
lor  the  alleged  acts  of  this  defendant,  in  complainant's  said  bill 
complained  of,  he  would  produce  or  sell  many  thousand  more  or 
anymore  barrels  of  such  oil  than*  he  now  produces  and  sells. 
Defendant  admits  that  many  of  complainant's  principal  markets 
for  his  said  manufactures  are  in  the  territory  reached  and  traversed 
by  this  defendant's  system  of  railways  ;  that  it  is  absolutely  essen- 
tial to  the  continued  existence  and  success  of  his  said  business 
that  he  should  have  rates  and  facilities  both  reasonable  in  them- 
selves and  equally  as  favorable  under  similar  circumstances  and 
conditions  as  those  accorded  to  his  competitors  for  the  trans- 
portation of  said  products  to  such  markets,  and  defendant  admits 
that  many  of  them  can  only  be  reached  by  defendant's  roads  ;  but 
it  denies  that  none  of  said  markets  can  be  as  conveniently  or 
cheaply  reached  by  any  other  means,  if  complainant  is  accordeci 
reasonable  and  just  rates  by  this  defendant.  Defendant  admits 
that  the  Standard  Oil  Company  is  a  corporation  incorporated 
and  organized  under  the  laws  of  Kentucky,  and  that  it  is  a  very 
extensive  dealer  in  and  shipper  of  such  petroleum  oil,  and  de- 
fendant believes  that  said  Standard  Oil  Company  is  the  chief 
competitor  of  complainant  for  the  sale  thereof  in  the  aforesaid 
markets. 

"For  answer  to  the  first  charge  made  in  complainant's  bill 
and  specifications  thereunder,  defendant  says,  — 

"  (i)  It  is  not  true,  and  it  denies,  that  it  has  been  guilty  of 
any  violations  of  the  provisions  of  the  Act  of  Congress  of  the 
United  States  entitled  *An  Act  to  regulate  commerce,'  ap- 
proved Feb.  4,  1887,  either  by  making  charges  for  services  to  be 
rendered  by  it  as  common  carrier  in  the  transportation  of  oil 
from  Cincinnati,  O.,  or  Louisville,  Ky.,  to  points  on  its  rail- 
road  lines  in  States  other  than  the  States  of  Ohio  or  Kentucky, 
or  in  any  other  manner. 

"  (2)  It  admits  that  on  May  9,  1887,  and  ever  since  that  time, 
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for  services  to  be  rendered  by  it  in  the  transportation  in  barrel 
packages,  in  car-load  shipments  of  petroleum  oil  from  Louisville, 
aforesaid,  to  Mobile,  Ala. ;  New  Orleans,  La. ;  Montgomery,  Ala.  ; 
Selma,  Ala. ;  Birmingham,  Ala.  ;  Nashville,  Tenn. ;  Memphis, 
Tenn. ;  and  Clarksville,  Tenn.,  —  its  charges  were  the  respective 
prices  set  out  in  complainant's  bill  of  complaint,  and  it  also  ad- 
mits that  each  one  of  said  towns  is  reached  by  its  lines  of  road, 
and  the  South  and  North  Alabama  railroad,  except  Selma,  Ala. 
which  cannot  be  reached  thereby ;  but  defendant  says  it  is  not 
true,  and  it  denies,  that  said  rates  or  any  of  them  are  unreasonably 
high  or  unjust. 

"  (3)  Defendant  denies  that  the  rate  or  rates  to  all  other 
points  or  to  any  point  reached  by  its  lines  of  railroad  located  in 
any  State  other  than  Kentucky,  fixed  by  it  in  its  schedule  re- 
quired by  law  to  be,  and  which  has  been,  filed  with  the  honorable 
Commission,  are  or  is  unreasonable  or  unjust. 

"  (4)  It  admits  that  the  following  rates  per  hundred  pounds  for 
shipment  of  petroleum  oil  in  barrel  packages,  car-load  shipments, 
from  Cincinnati,  O.,  to  the  following  points  in  States  other 
than  Ohio  are  the  rates  which  appear  on  its  tariff  sheets  fur- 
nished by  it  to  complainant  on  May  9,  1887,  as  the  rates  then  in 
force,  and  they  are  rates  which  are  now  in  force ;  to  wit,  — 

"Nashville,  Tenn.,  25  cents. 

"  Decatur,  Ala.,  50  cents. 

"Birmingham,  Ala.,  59  cents. 

"  Calera,  Ala.,  59  cents. 

"  Montgomery,  Ala.,  59  cents. 

"Selma,  Ala.,  59  cents. 

"  Pensacola,  Fla.,  45  cents. 

"  Mobile,  Ala.,  39  cents. 

"  New  Orleans,  La.,  39  cents. 

"  Except  that  the  rate  furnished  for  shipment  to  Nashville, 
Tenn.,  was  28|,  instead  of  25  cents ;  that  to  Pensacola  was  40 
cents,  instead  of  45  cents ;  that  to  New  Orleans  and  that  to 
Mobile  was  34  cents  each,  instead  of  39  cents ;  and  defendant 
admits  that  all  of  said  points  are  reached  by  its  lines  of  road, 
except  Selma,  and  except  all  points  between  Decatur  and  Mont- 
gomery, Ala.,  which  cannot  be  thus  reached  ;  but  defendant  says 
it  is  not  true,  and  it  denies,  that  said  rates  or  any  of  them  are 
unjust  or  unreasonably  high. 

"  For  answer  to  the  second  charge  made  in  complainant's  bill 
and  the  specifications  thereunder,  defendant  — 

"(i)  Denies  that  it  has  at  any  time  since  April  5,  1887, 
charged  complainant  for  services  to  be  rendered  by  this  de- 
fendant in  the  transportation  of  such  oils  to  points  in  States 
other  than  Ohio  reached  by  its  lines  of  railroad,  or  from  Louis- 
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ville,  Ky.,  to  points  in  States  other  than  Kentucky  reached  hy 
said  lines  of  railroad,  a  greater  compensation  than  it  charged 
said  Standard  Oil  Company  of  Kentucky  for  like  atid  contem- 
poraneous services  rendered  or  to  be  rendered  by  this  defendant 
for  said  company  in  the  transportation  of  such  oils  for  said  com- 
pany from  said  Cincinnati,  O.,  or  from  Louisville,  Ky.,  to  said 
points  or  any  of  them  in  States  other  than  Kentucky,  and  denies 
that  the  shipments  referred  to  by  complainant  in  his  said  bill 
were  made  for  him,  and  for  said  Standard  Oil  Company  under 
substantially  similar  circumstances  or  conditions. 

"  (2)  It  admits  that  the  rate  per  hundred  pounds  charged  by  it 
to  complainant  on  May  9,  1887,  and  ever  since,  for  the  transporta- 
tion of  such  oils  from  Louisville,  Ky.,  to  the  Respective  destina- 
tions named  in  complainant's  bill,  is  the  rate  given  therein ; 
to  wit,  — 

"To  Montgomery,  Ala.,  4$^  cents;  Selma,  Ala.,  45 
cents;  Birmingham,  Ala.,  45^^  cents;  Nashville,  Tenn.,  i 
cents ;  Memphis,  Tenn.,  15  cents  ;  and  that  on  some  oil  shipped 
by  it  during  that  time  for  the  Standard  Oil  Company  defendant 
charged  from  Louisville  to  said  respective  points  per  hundred 
pounds  the •  following  rates,  as  stated  in  complainant's  bill;  to* 
wit,  — 

"  To  Montgomery,  30  cents ;  to  Selma,  30  cents ;  to  Birming- 
ham, 30  cents;  to  Nashville,  15  cents;  and  to  Memphis,  12^ 
cents. 

"  (3)  It  further  admits  that  its  rate  to  complainant  on  May  9, 
1887,  and  ever  since,  for  shipments  of  oil  from  Cincinnati,  O., 
to  the  following  points,  per  hundred  pounds,  were  the  rates  stated 
in  complainant's  bill ;  to  wit,  — 

.  "To  Decatur,  Ala.,  50  cents  ;  to  Birmingham,  Ala.,  59  cents  ;, 
Calera,  Ala.,  59  cents ;  Montgomery,  Ala.,  59  cents ;  Selma, 
Ala.,  59  cents  ;  to  Pensacola,  Fla.,  45  cents  ;  to  Mobile,  Ala., 
39  cents  ;  and  to  New  Orleans,  La.,  39  cents ;  with  the  exception 
that  the  charge  was  and  is  from  Cincinnati  to  Pensacola,  40  cents 
instead  of  45  cents,  and  to  Mobile  and  to  New  Orleans,  each  34 
cents  instead  of  39  cents ;  and  the  defendant  further  admits 
that  during  said  time  it  was  shipping  some  oil  for  the  Standard 
Oil  Company  from  Cincinnati  to  aforesaid  towns  at  the  following 
rates  per  hundred  pounds  ;  to  wit,  to  Decatur,  46  cents  ;  to  Birming- 
ham, 47  cents  ;  to  Calera,  47  cents  ;  to  Montgomery,  47  cents ;  to 
Selma,  47  cents ;  to  Pensacola,  40  cents ;  to  Mobile,  34  cents  ; 
to  New  Orleans,  34  cents  ;  except  that  to  Birmingham,  since  May 
1 1,  1887,  the  rates  have  been  a  little  less  than  47  cents  per  hundred 
pounds.  But  defendant  denies  that  in  its  said  rates  for  shipment 
tor  the  Standard  Oil  Company  and  for  complainant  from  Cincin- 
nati and  from  Louisville  respectively,  to  aforesaid  respective 
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towns  or  any  of  them,  it  discriminated  in  favor  of  the  Standard 
Oil  Company  or  against  complainant,  or  that  by  said  rates, 
shipped  under  the  circumstances  that  said  oils  were  respectively 
shipped,  defendant  charged  complainant  per  hundred  pounds  a 
l^reater  compensation  than  it  charged  said  Standard  Oil  Company. 

''Defendant  says  that  all  the  rates  for  shipments  for  com- 
plainant made  so  as  aforesaid  from  Cincinnati  and  from  Louisville 
respectively,  to  aforesaid  respective  towns,  were  made  for  ship- 
ments in  barrel  packages  and  car-load  shipments,  and  all  of  the 
rates  for  shipments  for  the  Standard  Oil  Company  so  as  afore- 
said from  Cincinnati  and  from  Louisville  respectively,  to  said 
respective  towns,  were  made  for  shipments  in  tank-cars,  cost  of 
transportation  or  the  shipment  and  risk  of  which  is  much  less 
than  the  cost  of  transportation  or  shipment  and  the  risk  of  a  like 
quantity  of  oil  in  barrels ;  that  the  rate  paid  or  to  be  paid  as 
aforesaid  by  complainant  for  such  shipments  is  the  same  rate  per 
hundred  pounds,  neither  greater  nor  less,  than  was  and  is  by  de- 
fendant charged  to  and  paid  by  the  Standard  Oil  Company  for 
shipments  of  oil  in  barrel  packages,  car-load  shipments,  at  the 
same  time  and  from  and  to.  the  same  points  that  said  shipments 
for  complainant  were  made ;  and  defendant  also  states  that  at 
the  same  rates  charged  the  Standard  Oil  Company  for  the  ship)- 
ments  of  its  oil  so  as  aforesaid  in  tank-cars  from  Cincinnati  and 
from  Louisville  respectively,  to  said  several  respective  towns, 
complainant  could  have  shipped,  as  he  well  knew,  his  oil  in  like 
kind  of  tank-cars  at  any  time  on  or  after  the  ninth  day  of  May, 
1887,  and  the  same  rates  as  aforesaid  were  offered  him,  and  pub- 
lished in  defendant's  schedules  of  rates  furnished  the  honorable 
Interstate  Commission. 

"  (4)  Defendant  admits  that,  in  its  shipment  of  oil  in  barrels 
for  complainant,  it  has  charged  or  intended  to  charge  him  for  the 
actual  weight  of  such  oils,  and  it  has  also  charged  or  intended  to 
•charge  in  its  shipments  of  oil  in  barrels  for  the  Standard  Oil 
Company  for  the  actual  weight  of  such  oils,  and  it  denies  that  it 
has  in  any  shipment  of  oil  in  barrels  made  any  difference  in  this 
respect  between  oil  shipped  for  complainant  and  oil  shipped  for 
the  Standard  Oil  Company. 

"  Defendant  says,  that,  as  to  the  shipment  of  oil  in  tanks  for 
the  Standard  Oil  Company  and  everybody  else,  the  same  is  not 
and  never  has  been  weighed,  but  the  quantity  contained  in  the 
tanks  is  estimated  at  a  certain  number  of  pounds ;  and  it  may  be 
true  that  in  some  shipments  for  the  Standard  Oil  Company  that 
-estimates  were  below  the  actual  weight,  but  the  same  quantity  of 
oil  could  have  been  shipped  in  the  same  manner  at  the  same  price 
by  complainant. 

"(5)  Defendant  denies  that  about  May  i,  1887,  it  transported 
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or  contracted  to  transport  a  car-load  containing  66  barrels  of  oil, 
and  weighing  24,750  pounds,  or  any  other  weight,  from  Louis- 
ville, Ky.,  to  Huntsville,  Ala.,  for  the  Standard  Oil  Company, 
for  $68.07,  or  27^  cents  per  hundred  pounds  ;  at  least,  no  record 
of  such  shipment  can  be  found  on  defendant's  books. 

"  For  answer  to  the  third  charge  made  in  complainant's  bill 
and  the  specifications  thereunder,  defendant  — 

"  (i)  Denies  that  in  its  rates  charged  by  it  for  services  rendered 
or  to  be  rendered  by  it  for  the  transportation  of  said  oils  for 
complainant  and  the  said  Standard  Oil  Company  from  Cincinnati, 
O.,  to  points  or  any  point  reached  by  the  defendant's  line  of 
railroads  in  States  other  than  Ohio  and  Kentucky,  it  has,  since 
April  5,  1887,  uniformly  or  at  all  made  or  given  undue  or  un- 
reasonable preferences  or  advantages  to  said  Standard  Oil  Com- 
pany or  to  certain  or  any  localities  on  its  lines  of  railroad,  nor 
has  it  subjected  complainant  or  certain  or  any  localities  on 
its  lines  of  railroad  to  undue  or  unreasonable  prejudices  or 
disadvantages. 

"  (2)  Defendant  says,  in  reference  to  the  difference  in  rates  to 
complainant  and  Standard  Oil  Compjany  respectively,  appearing 
in  specifications  No.  i  and  No.  2,  under  the  second  charge  in  com- 
plainant's bill  of  complaint,  it  denies  that  said  differences  are  not 
measured,  but  avers  that  they  are,  by  the  differences  in  circum- 
stances surrounding  these  shipments  respectively;  and  defend- 
ant denies  that  the  difference  to  it  in  the  cost  and  expense 
and  convenience  of  transportation  of  such  oils  for  complainant  and 
the  Standard  Oil  Company  respectively,  or  that  the  difference 
between  the  circumstances  under  which  complainant  and  said 
company  respectively  ship  their  oils,  do  not,  but  it  avers  that 
they  do,  justify  the  difference  in  rates  made  to  said  parties  re- 
spectively, and  it  denies  that  they  are  either  small  or  insignifi- 
cant in  comparison  with  the  differences  in  the  rates  so  charged  ; 
and  defendant  says  that  said  rates  so  made  for  the  shipment  of 
the  oils  for  the  Standard  Oil  Company  were  made  for  shipment 
of  oil  to  be  made  in  large  and  regular  shipments  in  iron  tank- 
cars,  which  tank-cars  were  to  be  furnished  and  the  cars  kept  in 
repair  by  said  Standard  Oil  Company  free  of  expense  to  defend- 
ant, which  oil  was  never  on  defendant's  premises  and  there  at  its 
risk,  and  by  which  cars  defendant  was  furnished  with  return 
loads,  while  the  rates  thus  made  to  complainant  were  made  in 
reference  to  the  shipment  of  oil  in  barrel  packages,  in  small 
qup.ntities  and  irregular  shipment,  to  be  received  and  loaded  by 
defendant  at  its  expense,  and  held  at  its  risk  while  on  its  prem- 
ises, and  the  cars  used  for  barrel  shipment  were  thus  greatly  in- 
jured and  rendered  of  less  value  to  defendant  for  general  purposes, 
and  were  returned  usually  empty;  so  that,  as  this  defendant 
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believes  and  charges,  the  circumstances  and  conditions  under 
which  the  shipments  of.  oil  for  the  Standard  Oil  Company  were 
made  were  dissimilar  from  the  circumstances  and  conditions  under 
which  the  oil  for  complainant  was  shipped,  as  to  justify  and 
authorize  the  difference  in  rates  to  skid  Standard  Oil  Company 
and  to  complainant  made,  as  aforesaid. 

"  (3)  Defendant  says  it  is  not  true,  and  it  denies,  that  it 
owns  or  ever  did  own  any  tank-cars,  or  that  it  ever  furnished 
to  said  Standard  Oil  Company  such  cars,  or  that  it  refuses  or 
ever  refused  to  furnish  such  cars  to  complainant,  or  that  he 
ever  appled  for  such  ;  but  defendant  says  if  complainant  had 
applied  for  such  cars,  he  would  have  been  refused,  for  the 
reason  that  defendant  did  not  and  does  not  own  or  have  such 
cars. 

"(4)  Defendant  admits  that  it  has  since  April  5,  1887,  in 
its  freight  rates,  charged  a  higher  rate  per  hundred  pounds  for 
transportation  of  oil  in  barrels  than  for  oil  in  tanks,  except 
when  the  competition  with  water  lines  and  railroads  or  com- 
petition between  markets  or  products  has  forced  a  reduction 
in  rates  on  oil  in  barrels  to  the  same  or  nearly  the  same  rates 
charged  upon  oil  in  tank-cars ;  but  it  is  not  true,  and  defend- 
ant denies,  that  the  difference  between  the  cost,  expense,  and 
convenience  of  transportation  of  oil  by  the  two  methods  has 
been  out  of  proportion  to  the  difference  between  the  rates  by 
the  two  methods,  and  denies  that  said  difference  in  expense, 
cost,  and  convenience  is  slight  or  insignificant,  but,  on  the 
contrary,  defendant  avers  that  they  were  so  great  as  to  justify, 
as  it  believes,  the  difference  in*  rates  charged. 

"  (5)  Defendant  admits  that  complainant  ships  in  barrels 
all  the  oils  he  ships  over  this  defendant's  lines  of  railroad ; 
but  it  is  not  true,  and  it  denies,  that  the  Standard  Oil  Com- 
pany ships  in  tank-cars  almost  all  the  oil  which  it  ships  over 
defendant's  lines  of  railroad.  Defendant  says  that  said  Stand- 
ard Oil  Company,  since  April  5,  1887,  has  shipped  over  its 
lines  of  railroad  in  barrel  packages,  car-load  shipments,  a 
much  greater  quantity  of  oil  than  complainant  has,  and  at 
the  same  price  from  and  to  the  same  points,  and  it  has  shipped 
over  its  lines  of  railroad  during  that  period  about  twice  as  much 
oil  in  barrels  as  it  has  shipped  in  tank-cars. 

"(6)  Defendant  admits  that  the  rate  of  transportation  of 
oil  from  Louisville  to  the  following  destinations  are  ^he  same 
whether  the  oil  is  carried  in  barrel  packages  or  in  tank-cars  ; 
to  wit.  Mobile,  Ala.,  Meridian,  Miss.,  Jackson,  Tenn.,  New 
Orleans,  La.,  Jackson,  Miss.,  Vicksburg,  Miss.,  and  that  the 
rates  are  the  same  for  shipments  from  Cincinnati  to  Nash- 
ville,  Tenn.,   and   Mobile,  Ala. ;  and    such  is   true,    not   as   a 
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matter  of  choice  of  this  defendant,  but  because  the  competi- 
tion with  water  lines,  directly  and  indirectly,  at  said  points,  or 
competition  with  railroad  lines  or  between  markets  or  products, 
reduced  the  rates  for  shipment  of  oil  to  these  points  to  the 
regular  rates  of  shipment  of  oil  in  tank-cars. 

"(7)  Defendant  admits  that  since  April  5,  1887,  it  has 
charged  for  the  transportation  of  oils  from  Cincinnati  and 
from  Louisville  to  Birmingham,  Ala.,  Calera,  Ala.,  Mont- 
gomery, Ala.,  and  Selma,  Ala.,  the  same  freight  rate  in  all 
cases  to  each  of  said  points,  and  that  the  distance  from  Cin- 
cinnati and  Louisville  by  its  road  is  to  Calera  33  miles 
greater  than  to  Birmingham,  and  to  Montgomery  is  63  miles 
greater  than  to  Calera,  and  that  oils  transported  over  its  lines 
of  road  from  Cincinnati  or  Louisville  to  Montgomery  are 
ciarried  through  Birmingham  and  Calera,  but  not  through 
Selma,  nor  is  Selma  on  defendant's  lines  of  railroad ;  but  said 
rates  were  not  made  nor  are  they  controlled  by  this  defend- 
ant The  same  are  fixed  and  regulated  by  the  competition 
with  water-ways  and  railroad  lines  over  which  defendant  had 
and  has  no  control,  and  are  in  and  of  themselves  fair,  just, 
and  reasonable. 

"For  answer  to  the  fourth  charge  made  in  complainant's 
bill  and  the  specifications  thereunder,  defendant  — 

"(i)  Denies  that  it  has,  since  April  5,  1887,  charged  or 
received  for  the  transportation  by  it  of  such  oils  from  Cin- 
cinnati or  from  Louisville,  to  points  reached  by  its  lines  of 
railroad  in  States  other  than  Ohio  and  Kentucky,  a  greater 
compensation  in  the  aggregate  for  a  shorter  than  a  longer 
distance  on  the  same  line  in  the  same  direction,  where  the 
shorter  was  included  within  the  longer  distance,  and  whose 
transportation  being  under  substantially  the  same  or  similar 
circumstances  and  conditions. 

"  (2)  Defendant  admits  that  the  charges  made  by  it  for  ship- 
ments of  oil  from  Cincinnati  and  from  Louisville  to  the  various 
points  set  out  in  complainant's  bill  under  this  charge,  and  the 
distance  to  each  of  said  points  from  Cincinnati  and  Louisville 
respectively,  is  as  given  by  complainant  in  its  first  and  second 
specifications  under  the  fourth  charge  in  his  bill,  with  the  excep- 
tion that  the  rate  from  Cincinnati  to  New  Orleans  should  be 
34  cents  per  hundred  pounds,  and  to  Mobile  the  same,  and  the 
distance  from  Louisville  to  Mobile  is  670  miles,  and  the  rates 
should  be  from  Louisville  to  New  Orleans,  30  cents  per  hun- 
dred pounds,  to  Birmingham,  4S-j^|y,  and  to  Mobile,  30  cents  ; 
but  defendant  says  that  said  respective  shipments  to  said  several 
points  were  made  under  the  very  dissimilar  circumstances  and 
conditions  as  aforesaid,  justifying  and  authorizing,  as  it  believes^ 
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the  diflferent  rates  charged  to  the  different  places  as  afore- 
said. 

"  (3)  Defendant  denies  that  any  of  the  alleged  discriminations 
against  complainant,  or  the  alleged  unreasonably  high  and  unjust 
charges  against  him  set  out  in  his  bill  of  complaint,  have  had  any 
effect  or  were  designed  to  affect  or  to  give  to  said  Standard  Oil 
Company  a  monopoly  of  the  traffic  in  such  oils  at  the  points  or 
any  points  reached  by  its  lines  of  railroad,  or  to  exclude  com- 
plainant's products  from  nearly  all  or  any  of  aforesaid  points ; 
and  it  denies  that  such  alleged  discriminations  or  charges,  or 
both,  have  been  made  by  defendant  at  the  dictation  of  the  Stand- 
ard Oil  Company ;  and  it  denies  that  by  reason  of  such  alleged 
discriminations  or  such  alleged  unjust  and  unreasonably  high 
charges,  or  both,  complainant  has  been  injured  in  his  busi- 
ness, or  that  thereby  he  has  lost  profits  that  he  would  otherwise 
have  realized. 

"Whether  complainant  in  all  other  respects  than  for  said 
transportation  during  all  or  any  of  the  time  since  April  5, 
1887,  has  had  ample  facilities,  or  what  facilities  it  has  had,  for 
the  transaction  of  a  large  or  a  profitable  business  in  the  sale  of 
said  oils  in  said  markets ;  or  that,  but  for  said  alleged  unjust  and 
unreasonable  charges  and  alleged  unjust  discriminations,  com- 
plainant would  have  prosecuted  such  with  profit  to  himself,  de- 
fendant does  not  know  and  cannot  state  from  its  belief  or  other- 


wise." 


All  the  other  petitions  were  filed  simultaneously  with  the  one 
above  mentioned  ;  that  is  to  say,  July  22,  1887. 

The  pleadings  in  the  other  cases  it  is  deemed  sufficient  to  pre- 
sent in  brief  synopsis. 

The  petition  against  the  St.  Louis,  Ivon  Mountain,  &  South- 
ern Railway  charges  that  defendant  violates  the  Act  to  regulate 
commerce,  — 

1.  By  making  charges  for  services  to  be  rendered  in  the  trans- 
portation of  petroleum  oils  from  St.  Louis,  Mo.,  to  points  on  its 
line  in  the  State  of  Arkansas  which  in  themselves  are  un- 
reasonably high. 

2.  By  having,  ever  since  April  5,  1887,  charged  complainant 
for  services  to  be  rendered  by  defendant  in  the  transportation 
of  such  oils  for  complainant  from  St.  Louis,  Mo.,  to  points  in 
other  States,  a  greater  compensation  than  it  has  charged  the 
Waters-Pierce  Oil  Company  of  Missouri  for  like  and  contempo- 
raneous services. 

3.  By  having,  since  April  5,  1887,  in  its  charges  for  the  trans- 
portation of  such  oils,  uniformly  given  undue  and  unreasonable 
preferences  and  advantages  to  said  Waters-Pierce  Oil  Company 
of  Missouri,  and  subjected  complainant  to  undue  and  unreasonable 
prejudice  and  disadvantage. 
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The  answer  of  this  defendant  meets  the  charges  with  full  and 
specific  denial. 

In  the  case  against  the  Mobile  &  Ohio  Railroad  Company,  the 
issue  was  so  far  narrowed  by  a  stipulation  of  the  parties  herein- 
after given,  as  to  render  unnecessary  any  statement  of  the  plead- 
ings in  this  place. 

In  the  case  against  the  Cincinnati,  New  Orleans,  &  Texas 
Pacific  Railway  Company,  the  charges  are,  that  defendant  has 
violated  the  provisions  01  the  Act  to  regulate  commerce,  — 

1.  By  making  charges  for  services  to  be  rendered  in  the  trans- 
portation of  petroleum  oil  from  Cincinnati,  O.,  to  points  on  its 
road  in  other  States  than  Ohio,  which  in  themselves  were  unjust 
and  unreasonably  high. 

2.  By  charging  complainant  for  services  to  be  rendered  in 
the  transportation  of  petroleum  oil  a  greater  compensation  than 
it  charged  the  Standard  Oil  Company  of  Kentucky  for  like  and 
contemporaneous  services. 

3.  By  having,  in  its  rates  charged  for  services  rendered  and 
to  be  rendered  for  the  transportation  of  said  oils  for  com- 
plainant and  said  Standard  Oil  Company  of  Kentucky,  uniformly 
made  and  given  undue  and  unreasonable  preferences  and  ad- 
vantages to  said  Standard  Oil  Company,  and  subjected  com- 
plainant to  undue  and  unreasonable  prejudice  and  disadvantage. 

The  answer  meets  the  charges  with  a  full  and  specific  denial. 

The  petition  against  the  Cincinnati,  New  Orleans,  &  Texas 
Pacific  Railway  Company,  joined  with  the  Alabama  Great  South- 
ern Railroad  Company,  charges  a  violation  of  the  said  Act  to 
regulate  commerce,  — 

1.  By  making  charges  for  services  to  be  rendered  in  the 
transportation  of  petroleum  oil  in  themselves  unjust  and  un- 
reasonably high. 

2.  By  having,  in  the  rates  charged  for  services  rendered  and 
to  be  rendered  in  the  transportation  of  petroleum  oil  for  com- 
plainant and  the  Standard  Oil  Company  of  Kentucky  respec- 
tively, uniformly  made  and  given  undue  and  unreasonable 
preference  and  advantage  to  said  Standard  Oil  Company,  and 
subjected  complainant  to  undue  and  unreasonable  prejudice 
and  disadvantage. 

4.  By  having  charged,  for  the  transportation  of  petroleum 
oil  from  Cincinnati  to  points  reached  by  defendants'  roads,  a 
greater  compensation  in  the  aggregate  for  a  shorter  than  for 
a  longer  distance  over  the  same  line  in  the  same  direction  ;  the 
shorter  being  included  in  the  longer  distance,  and  the  transporta- 
tion being  under  substantially  the  same  circumstances  and  con- 
ditions. 

Defendants  meet  the  first  and  second  charges  by  denial ;  and 

53  A.  &  £.  R.  Cas.— 37. 
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they  also  deny  that  since  the  expiration  of  theohder  of  relief  made 
on  their  behalf  on  the  nineteenth  day  of  April,  1887,  they  have 
made  the  greater  charge  for  the  shorter  haul  of  the  same  prop- 
erty in  the  same  direction,  the  shorter  being  included  in  the 
greater  distance. 

The  petition  against  the  Mississippi  &  Tennessee  Railroad 
Company  charges  violation  of  the  Act  to  regulate  commerce 
by  making  charges  for  the  transportation  of  petroleum  oils  from 
Memphis,  Tenn.,  to  Grenada,  Miss.,  which  are  in  themselves 
unreasonably  high. 

The  answer  justifies  the  charges. 

The  petition  against  the  Newport  News  &  Mississippi  Valley 
Company,  and  the  Louisville,  New  Orleans,  &  Texas  Railway 
Company,  charges  violatioh  of  the  Act  to  regulate  commerce,  — 

1.  In  making  charges  for  services  rendered  and  to  be  ren- 
dered by  defendants  in  the  transportation  of  petroleum  oils  from 
Louisville,  Ky.,  to  Vicksburg,  New  Orleans,  and  other  points, 
which  in  themselves  are  unjust  and  unreasonably  high. 

2.  By  having  uniformly,  since  April  5,  1887,  made  and  given 
undue  and  unreasonable  preference  and  advantage  to  the  Stand- 
ard Oil  Company  of  Kentucky,  and  subjected  complainant  to 
undue  and  unreasonable  preference  and  disadvantage. 

The  defendants  answer  separately  with  specific  denial. 

The  petition  against  the  Newport  News  &  Mississippi  Valley 
Company,  and  the  Illinois  Central  Railroad  Company,  charges  a 
violation  of  the  Act  to  regulate  commerce,  — 

1.  By  making  charges  for  services  rendered  and  to  be  ren- 
dered by  defendants  in  the  transportation  of  petroleum  oil  from 
Louisville,  Ky.,  and  points  on  their  lines  in  other  States,  which 
were  in  themselves  unjust  and  unreasonably  high. 

2.  By  having,  in  the  rates  charged  by  them  for  services  ren- 
dered and  to  be  rendered  for  complainant  and  for  the  Standard 
Oil  Company  of  Kentucky,  uniformly  made  and  given  undue  and 
unreasonable  preference  and  advantage  to  said  Standard  Oil 
Company,  and  subjected  the  complainant  to  undue  and  unreason- 
able prejudice  and  disadvantage. 

The  charges  are  fully  met  and  denied  by  the  answers. 
The  petition  against  the  Illinois  Central  Railroad   Company 
charges  a  violation  of  said  Act  to  regulate  commerce,  — 

1.  By  making  charges  for  services  to  be  rendered  in  the  trans- 
portation of  petroleum  oils  from  Cairo,  in  the  State  of  Illinois,  to 
points  on  its  line  of  railroad  in  other  States,  which  were  in  them- 
selves unjust  and  unreasonably  high. 

2.  By  having,  since  July  9,  1887,  charged  and  received  for  the 
transportation  of  petroleum  oils  from  Cairo,  111.,  to  points  reached 
by  defendant's  line  of  railroad  in  other  States,  a  greater  compen- 
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sation  in  the  aggregate  for  a  shorter  than  for  a  longer  distance 
over  the  same  line  in  the  same  direction ;  the  shorter  being 
included  in  the  longer  distance,  and  the  transportation  being 
under  substantially  the  same  circumstances  and  conditions. 

The  answer  denies  the  first  charge,  and  denies  that  the  greater 
charges  made  for  shorter  than  for  longer  hauls  over  the  same  line 
in  the  same  direction  are  made  under  substantially  similar  circum- 
stances and  conditions. 

Such  were  the  issues  made  in  the  several  cases. 

The  testimony  upon  which  the  cases  have  been  submitted  was 
taken  in  the  main  on  oral  examination  of  witnesses  at  the  public 
sessions  of  the  Commission,  and  the  fullest  opportunity  was  given 
for  bringing  out  all  the  facts.  The  officers  of  the  defendant  com- 
panies connected  with  the  freight  departments  of  their  roads 
respectively  werer  examined,  and  the  workings  of  the  roads,  so 
far  as  concerns  this  particular  article  of  traffic,  were  fully  gone 
into,  with  the  purpose  on  the  part  of  the  Commission  to  ascer- 
■  tain,  if  possible,  not  only  whether  any  of  the  defendants  had  been 
guilty  of  unlawful  discrimination  against  the  complainant  in 
the  particulars  charged,  but  also  whether  the  general  course  of  the 
defendants  in  respect  to  the  transportation  of  oil  was  relatively 
fair  and  just  as  between  different  shippers,  and  also  as  between 
the  defendants  and  the  general  public. 

The  case  of  two  of  the  defendants  was,  however,  so  different 
as  to  make  them  stand  altogether  apart  from  the  main  contest 
which  was  made  by  the  others,  and  to  which  the  evidence  was 
directed.  It  will,  therefore,  be  most  convenient  to  say  in  re- 
spect to  them,  in  this  place,  all  that  we  think  there  is  occasion 
to  say  at  this  time,  and  afterwards  to  dispose  of  the  others 
together. 

In  the  case  of  the  Mobile  &  Ohio  Railroad  Company,  coun- 
sel for  the  respective  parties  have  signed  and  filed  the  following 
paper : — 

"  It  is  hereby  understood  and  agreed  by  and  between  George 
Rice,  complainant,  and  the  Mobile  &  Ohio  Railroad  Company, 
defendant,  in  the  above-entitled  cause,  that  the  complainant 
makes  no  objection  to  the  rates  of  the  defendant  for  transporting 
coal  oil  ovTer  its  line  of  railroad,  as  specified  and  shown  in  the 
third  paragraph  of  the  answer  of  the  defendant  to  the  petition 
of  the  complainant,  except  that  said  specification,  of  rates  shows 
that  the  defendant  charges  less  for  the  transportation  of  oil  from 
Cairo,  111.,  to  Mobile,  Ala.,  than  it  does  to  points  between 
Mobile,  Ala.,  and  Cairo,  111. 

"  It  is  further  understood  and  agreed  that  the  defendant 
admits  that  its  rates  for  the  transportation  of  oil  over  its  lines 
from  Cairo,  III,  to  Mobile,  Ala.,  are  less  than  the  rate  for  like  trans- 
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portation  of  oil  from  Cairo,  111.,  to  points  between  Cairo,  III.,  and 
Mobile,  Ala. 

"  It  is  further  understood  and  agreed,  that  the  defendant  claims 
that  the  rate  for  the  transportation  of  coal  oil  to  Mobile,  Ala.,  is 
fixed  by  water  competition  in  connection  with  the  short  rail  haul 
from  New  Orleans,  La. 

"  It  is  further  understood  and  agreed,  that  the  defendant  claims 
that  it  is  authorized  to  make  the  less  charge  for  transporting  oil 
in  cases  like  Mobile,  Ala.,  by  the  terms  ot  the  provisions  of  the 
fourth  section  of  the  Interstate  Commerce  Act." 

The  question  which  this  paper  undertakes  to  submit  to  our 
decision  concerns   other  carriers  and  their  customers  quite  as 

much  as  it  does  these  parties,  and  a  decision  upon 
ndMd^bjpftper  ^^  would  be  far-reaching  in  its  consequences.  This 
sirnedbfoomi-  fact  of  itsclf  would  be  ample  reason  why  we  should 
Ml  for  Mobile  *  proceed  cautiously  in  any  consideration  we  should  give 

dedded!*  "**  ^^»  ^^^  ^^y  ^^  should  require  from  a  party  raising  it 
a  very  full  presentation  of  such  facts  as  would  have 
legitimate  bearing  upon  it. 

A  full  presentation  was  not  made  on  the  hearing  ;  the  matter 
received  very  little  attention,  and  the  facts  were  very  imperfectly 
brought  out.  We  could  not  intelligently  dispose  of  the  question 
on  the  facts  now  in  proof,  and  it  would  be  unjust  to  parties  not 
now  before  us  to  make  any  attempt  to  do  so.  Under  the  circum- 
stances, therefore,  we  shall  make  no  order  in  this  case,  leaving 
the  parties  to  bring  the  subject  to  our  attention  hereafter 
as  they  may  think  they  have  occasion.  This  disposition  of  the 
case  for  the  time  being  decides  nothing,  and  concludes  no 
one. 

What  is  said  on  this  subject  is  equally  applicable  to  each  of 
the  other  causes  in  which  a  violation  of  the  long-and-short-haul 
4UeratioB8  of  ^"^^  ^^  ^^^  fourth  scction  of  the  Act  was  charged.  In 
vioutioB  of  none  of  the  cases  was  special  attention  given  to  this 
ioB9-aBd-short-  feature  of  the  controversy  on  the  hearing,  or  any 
deurniTed  ""^^  such  examination  of  the  facts  gone  into  as  would 

assist  the  Commission  to  safe  judgments.  Other 
charges  were  contested  sharply  and  persistently,  but  this  partic- 
ular charge  was  scarcely  noticed.  Under  such  circumstances, 
if  we  were  to  pass  judgment  upon  it,  it  would  be  necessary  to 
institute  further  inquiries  and  make  investigations  on  our  own 
behalf ;  and  this  we  think  uncalled  for  in  this  controversy  at  this 
time.  If  a  decision  upon  it  is  deemed  important,  it  may  be  as- 
sumed the  parties,  when  it  suits  their  convenience,  will  renew 
the  subject,  and  present  the  considerations  which  bear  upon  it 
more  fully. 

The  other  of  the  two  cases  mentioned  is  that  of  the  Mississippi 
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&  Tennessee  Railroad  Company,  in  which  the  only  matter  put 
in  issue  was  whether  the  rates  charged  upon  barrel  no  order  mde 
oil  from  Memphis,  Tenn.,  to  Grenada,  Miss.,  are  rea-  wtorwaoD. 
sonable.  The  shipments  made  over  defendant's  road  *JJ{JI^^^of 
are  very  few,  and  have  been  mostly  made  by  others  hiw.  *  Tenn. 
than  complainant.  '  It  does  not  appear  that  others  are  *•  ^' 
complaining.  Upon  the  question  of  reasonableness  the  case 
is  almost  entirely  without  proof.  Complainant  relies  upon  the 
three  facts,  that  the  rates  are  higher  than  generally  prevail  else- 
where, that  they  were  formerly  lower  on  this  road,  and  that  the 
defendant  now  carries  the  same  commodity  to  points  beyond 
Grenada  at  lower  rates.  The  first  two  grounds  of  objection  are 
not  very  conclusive.  It  is  probable  that  defendant  could  not 
support  a  useful  existence  if  it  were  compelled  to  measure  its 
charges  by  those  made  by  carriers  whose  lines  command  a  heavier 
and  more  steady  business.  It  is  also  not  unlikely  that  this 
defendant  at  times  has  made  rates  it  could  not  abide  by  perma- 
nently without  bankruptcy.  Most  of  the  railroad  companies  of 
the  country  at  some  time  or  other  have  done  so. 

The  third  ground  presents  the  same  question  which,  in  the 
case  of  the  Mobile  &  Ohio  Railroad  Company,  we  declined  to 
decide  without  some  showing  to  enable  us  to  see  how  the  decision 
would  affect  the  railroad  business  of  the  section.  We  are  ab- 
solutely without  any  such  showing  in  this  case ;  and  we  think  it 
entirely  reasonable  and  proper,  therefore,  to  decline  to  make 
any  order. 

We  now  proceed  to  dispose  of  the  cases  of  the  other  defend- 
ants ;  and,  in  doing  so,  it  is  to  be  understood  that  when 
the  term  "  defendants  "  is  made  use  of,  it  applies  to  those  J[®  ^'*®'"  **™ 
only  whose  cases  are  under  consideration,  and  does  .ppu^i"*"" 
not  include  the  Mobile  &  Ohio  and  the  Mississippi  opinion. 
&  Tennessee  Railroad  Companies,  or  either  of  them. 

From  the  evidence  it  appears  —  and  we  find  the  fact  to  be  — 
that  there  are  two  general  methods  for  the  transportation  of  petro- 
leum oil  and  its  products  by  rail,  —  the  one  being  in 
barrels  holding  an  average  of  fifty  gallons,  and  the  ^"t*^^"  '**** 
other  being  in  large   iron  tanks    which  are  perma- 
nently fixed  upon  flat  cars  so  as  to  constitute  a  part  of  the  cars 
themselves.     Some  oil  is  carried  in  cans^also,  but  that  method 
does   not  come  in  question  in  these   cases.      The  tanks  vary 
greatly  in  size,  some  holding  not  more  than  three  thousand  gal- 
lons, or  sixty  barrels,  while  others  hold  twice  that  quantity.    The 
refined  oil,  which  is  the  kind  that  constitutes  the  subject  of  con- 
troversy in  these  cases,  weighs  six  and  a  half  pounds  to  the  gal- 
lon ;  the  barrels  in  which  the  oil  is  shipped  weigh  about  seventy- 
five  pounds   each,  and  a  barrel  with  its  contents  about  four 
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hundred  pounds.  The  tank-cars  which  are  sent  into  the  territory 
in  which  the  defendants  operate  are  all  either  owned  by  the  ship- 
pers themselves  or  are  procured  by  them  from  some  other  source 
than  the  railroad  companies,  the  latter  never  having  supplied 
themselves  with  rolling-stock  for  the  purposes  of  this  traffic. 
The  Louisville  &  Nashville  Railroad  Company  and  the  Cincin- 
nati, New  Orleans,  &  Texas  Pacific  Railway  Company,  are 
severally  owners  of  the  trucks  and  bodies  of  a  few  tank-cars ; 
but  even  of  these,  the  tanks  are  owned  by  the  Standard  Oil 
Company  of  Kentucky,  so  that  they  are  not  offered  for  use  to 
shippers  in  general. 

In  the  rate-sheets  which  are  published  by  the  defendant,  rates 
are  named  for  the  transportation  of  oil  in  barrels  and  oil  in 
tanks ;  the  latter,  however,  not  to  all  points,  but  in  general  only 
to  the  points  at  which  preparations  have  been  made  by  a  shipper 
to  receive  and  store  the  oil  shipped  by  that  method.  In  some 
cases  rates  are  named  to  points  where  no  such  preparations  are 
made  ;  the  reason  for  which,  if  there  is  any,  has  not  been  very 
clearly  explained  to  us.  Generally  the  rate  when  the  transporta- 
tion is  in  tanks  is  by  the  car ;  but  where  it  is  in  barrels,  it  is 
by  the  barrel,  in  car-load  lots,  or  by  the  hundred  pounds.  None 
of  the  rate-sheets  of  the  defendant  which  were  put  in  evidence 
notified  the  shipper  that  the  carrier  was  not  prepared  to  furnish 
rolling-stock  for  transporting  the  oil  in  either  mode  ;  a  reasonable 
inference  from  the  rate-sheet  not  otherwise  explained  would  be 
that  it  was.  Thus,  the  Newport  News  &  Mississippi  Valley 
Company,  by  tariff  D  377,  gives  rates  as  follows  :  Louisville, 
Ky.,  to  Memphis,  Tenn.,  coal  oil,  car-load,  in  barrels,  45  cents  ; 
coal  oil  in  tanks,  per  tank-car,  $25. 

If,  however,  the  owner  of  oil  at  Louisville  should  desire  to 
send  a  consignment  of  oil  in  tanks  to  Memphis,  and  should  apply 
to  have  cars  furnished  him  for  the  purpose,  he  would  be  told  at 
once  that  the  company  did  not  supply  tank-cars  to  its  customers  ; 
that,  if  they  desired  to  avail  themselves  of  that  method  of  trans- 
portation, they  must  not  only  pay  the  rate  prescribed,  but  they 
must  also  furnish  the  company  with  the  cars.  This  is  obviously  a 
most  important  qualification  of  the  rate  itself ;  and  if  the  shipper 
riKieraundiiiff  ^^^st  furnish  the  car  at  his  own  expense,  the  actual 
among  roads  u  cost  to  him  of  the  transportation  will  very  much  ex- 
to  party  for-  cccd  the  published  rate.*  This,  however,  does  not 
niRhinff  unk-     gccm  to  be  generally  expected ;  on  the  contrary,  there 

seems  to  be  a  general  though  not  a  universal  under- 
standing among  railroad  companies  in  the  south-west,  including 
the  defendants,  that  the  party  furnishing  a  tank-car  shall  be  paid 
trackage  for  its  use  at  the  rate  customary  among  railroad  com- 
panies, namely,  three-fourths  of  a  cent  a  mile  going  and  returning, 
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with  the  privilege  on  the  part  of  the  railroad  company  of  loading 
the  car  with  return  freight  when  any  is  offered  or  is  procurable. 

One  difficulty  with  this  understanding  is,  that .  it   does  not 
appear  in  the  rate-sheets.     The  sixth  section  of  the  Act  to  regu- 
late commerce  provides  that  "every  common  carrier 
subject  to  the  provisions  of  this  Act  shall  print  and  *■*•■«'»««*■• 

If  1.1  •       •  4.'  1-    J    1  1-        •  ^1        Sixth  gectlon  of 

keep  for  public  mspection  schedules  showmg  the  the  Act. 
rates  and  fares  and  charges  for  the  transportation  of 
passengers  and  property  which  any  such  common  carrier  has 
established,  and  which  are  in  force  at  the  time  upon  its  railroad, 
as  defined  by  the  first  section  of  this  Act.  The  schedules 
printed  as  aforesaid  by  any  such  common  carrier  shall  plainly 
state  the  places  upon  its  railroad  between  which  property  and 
passengers  will  be  carried,  and  shall  contain  the  classification  of 
freight  in  force  upon  such  railroad,  and  shall  also  state  separately 
the  terminal  charges,  and  any  rules  or  regulations  which  in  any 
wise  change,  affect,  or  determine  any  part  of  the  .aggregate  of 
such  aforesaid  rates  and  fares  and  charges. 

The  purpose  of  this  provision  is  very  manifest,  and  is  well 
understood.     It  intends  that  every  person  desiring  to  avail  him- 
self of  the  facilities  afforded  by  the  railroads  of  the 
country  should  be  enabled  to  tell  for  himself,  without  p^^font'  ^^^ 
being  under  the  necessity  of  calling  in  the  aid  of  any  Deflciency  of 
railroad  agent   or  other  persons,  what   charges   he  defendant's 
must  pay  for  the  transportation  of  his  person  or  his  "*••■'»••^•• 
property,  and  also  have  in  the  published  rate-sheets  an  accurate 
test  of  the  correctness  of  any  exaction.     The  rate-sheets  intro- 
duced by  the  defendants  in  these  cases  can  hardly  be  said  to  give 
this  information.     They  omit  to  give  a  rule,  regulation,  or  under- 
standing which  has  very  important  bearing  on  the  raxes,  and 
they  wholly  omit  to  notify  the  owner  of  oil  that  the  carriers 
making  them  do  not  furnish  him  with  cars  for  one  of  the  methods 
of  transportation  which  in  terms  they  offer  to  him.     The  rate- 
sheets,  therefore,  require  to  be  supplemented  by  other  informa- 
tion, and  it  is  from  this  fact  that  some  part  of  the  controversy 
between  these  parties  has  arisen. 

It  was  said  on  the  argument  that  the  railroad  companies  were 
under  obligation  to  furnish  tanks  no  more  than  they 
were  to  furnish  barrels ;  that  tanks  and  barrels  were  compwiyTo* 
only  different  kinds  of  caskets  for  holding  the  prop-  famish  t«nk. 
erty  which  was  to  be  conveyed,  and  jt  was  matter  of  **♦««  *<>  P*>^y 
course  that   the    shipper   should  furnish  them   for  Sdj?J*'jfnk. 
himself.     This  might  be  quite  true  if  the  tank,  like 
the  barrel,  was  received  from  the  consignor,  and  taken  for  delivery 
to  the  consignee,  as  packages  usually  are ;  but  it  is  not.     It  is, 
on  the  other  hand,  a  part  of  the  car  itself,  as  much  as  are  the 
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sides  to  an  ordinary  box  car ;  it  is  provided  only  to  hold  the  oil 
for  transportation,  while  the  barrel  holds  it  both  before  and  after 
shipment,  as  an  article  of  merchandise,  and  is  bought  and  sold 
with  it.  The  shipper  in  barrels,  it  is  quite  true,  is  expected  to 
deliver  his  merchandise  in  that  form  of  package,  and  the  rate-bill 
informs  him  what  he  must  pay  upon  it.  The  party  proposing  to 
ship  in  tanks  does  not  receive  from  the  rate-sheets  equivalent 
information ;  and  if  outside  the  rate-sheets  he  learns  that  he 
must  furnish  the  tank-<:ars,  he  is  still  unapprised  upon  what 
terms  this  is  to  be  done,  and  must  seek  the  information  from 
the  officers  or  agents  of  the  carrier. 

But  when  he  seeks  this  information,  he  learns  immediately 
that  the  matter  is  or  may  be  the  subject  of  private  negotiation, 
and  perhaps  of  different  terms  in  different  cases.  Thus  the  evils 
at  which  this  provision  of  the  statute  was  aimed  make  their  ap- 
pearance immediately.  He  is  not  informed  by  the  rate-sheets 
what  he  will  be  charged  for  the  service  to  be  rendered  him,  ^nd 
when  he  seeks  the  information  he  finds  the  terms  are  to  be  the 
subject  of  bargain ;  but  a  bargain  implies  a  difference  in  terms 
in  different  cases.  We  are  not  to  be  understood  as  finding  or  as 
intimating  an  opinion  that  all  of  these  defendants  have  made 
different  terms  in  different  cases.  The  evidence  as  to  the  most 
of  them  has  no  tendency  to  establish  against  them  such  a  charge. 
We  say  only  that  as  they  have  not  by  their  rate-sheets  bound 
themselves  to  any  particular  terms,  the  precise  terms  piust  be 
fixed  in  some  other  way.  If  any  one  carrier  has  a  definite 
and  uniform  practice  on  the  subject,  it  will  not  be  chargeable 
with  discrimination  while  the  practice  is  followed  ;  but  uniform- 
ity of  ^practice,  while  it  shows  correct  motives,  doe*  not  excuse 
a  failure  to  give  fulf  information  to  the  public  in  the  rate-sheets. 

In  the  case  of  the  Louisville  &  Nashville  Railroad  Company, 
however,  it  clearly  appears  that  the  private  arrange- 
prifjuT**        ments  made  for  the  use  of  cars  have  been  different 
ArrangemeHU    in  the  case  of  different  shippers,  and  that  it  has  no 
incMeof  definite   rule  on   the   subject.     The  general  freight 

b!co.^"'**'    agent  of  that  road,  being  on  the  stand,  was  asked,  — 

**  What  do  you  charge  for  bringing  these  empty 
tank-cars  back  from  the  South }  What  would  you  charge  Mr. 
Rice } " 

Answer.  "  Not  less  than  a  cent  and  g^  half  ;  we  might  charge 
three  cents.  If  he  wished  to  make  arrangements  with  us  now, 
we  should  probably  charge  him  a  cent  and  a  half,  or  might  charge 
him  three  cents.  It  would  depend  on  the  section  of  the  country 
to  which  he  wanted  to  ship." 

A  little  farther  on  he  is  asked  by  a  member  of  the  Commis- 
sion, — 
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"  When  these  tank-cars  go  South,  do  you  take  the  risk  of  get- 
ting a  load  back,  or  do  you  perform  your  contract  when  you 
take  the  oil  to  the  place  of  destination,  leaving  the  car  there  ? 
I  want  to  know  what  your  contract  covers.  You  advertise  to 
take  the  oil  for  so  much.  Does  that  mean  simply  delivering 
the  oil  at  the  place  of  destination,  leaving  the  other  party  to  get 
the  car  back  ?  " 

Answer,  "  Our  rate  on  oil  applies  only  to  the  shipment  of 
that  oil,  but  we  are  influenced  in  making  that  rate  by  the  pros- 
pect of  return  loads." 

Question,  "  If  you  get  no  return  load,  is  the  expense  of  haul- 
ing the  empty  car  back,  if  you  choose  to  charge  it,  charged  to 
the  shipper } " 

Answer,  "  If  there  were  not  generally  return  loads,  we  would 
then  insist  upon  getting  pay  for  hauling  the  car  back." 

Question,  "  You  charge  so  much  for  hauling  oil  from  Louis- 
ville to  Montgomery,  and,  when  you  deliver  it  there,  that  com- 
pletes your  contract,  and  you  leave  the  car  there  if  you  please  t  " 

Answer,     "  Yes,  sir." 

Question,  "  And  are  not  under  obligation  to  bring  the  car 
Iback  >,  " 

Afiswer,     "  No,  sir." 

Question,  "  And  then  the  bringing  the  car  back  is  matter  of 
<:ontract  between  you  and  the  shipper } " 

Answer.  "  Yes ;  but  if  you  will  let  me  explain  —  a  great 
portion  of  the  return  loads  for  these  cars  is  furnished  by  the 
shippers  of  coal  oil.  The  shipments  of  cotton-seed  oil  ajje  not 
iurnished  by  the  shippers  of  coal  oil ;  but  the  cars  that  carry 
down  the  petroleum  oil,  by  arrangements  with  parties  down 
there,  have  the  tanks  sent  back  with  return  loads  of  cotton-seed 
oil.  I  know  of  one  case  in  which  a  firm  in  Louisville  receiving 
cotton-seed  oil  made  an  arrangement  with  the  owners  of  forty- 
six  cars  to  return  them  filled  with  cotton-seed  oil." 

Question,  **  Suppose  a  man  comes  to  you  to  make  a  contract 
with  you  for  transporting  oil  to  Mobile  or  Montgomery,  is  your 
contract  performed  when  you  reach  the  destination,  and  may  you 
leave  the  car  there  } " 

Answer.  "  Yes ;  we  have  then  performed  our  contrax:t,  and 
may  leave  the  car  there." 

Question,  "And  in  respect  to  bringing  that  car  back,  it 
would  be  matter  of  arrangement  or  contract  between  you  and 
him  > " 

Answer,     "Yes,  sir;  a  separate  transaction." 

Question  by  counsel,  "As  a  matter  of  fact,  whenever  they 
cannot  get  a  return  load,  you  do  haul  them  back  free,  do  you 
not  ? " 
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Answer,     "  We  have  hauled  a  few  free." 

Question,     "  Have  you  not  hauled  all  that  did  not  contain  a 
return  load  free  ? " 

Amwer.  "  We  have  hauled  free  all  that  did  come  back  empty 
for  some  time." 

Question,  "  And  in  every  instance  where  there  is  no  return 
load,  you  haul  back  the  empty  car  free  ? " 

Answer,     "Yes ;  but  those  are  a  small  percentage." 

There  is  also  evidence  that  two  at  least  of  the  other  defendants 
are  without  a  uniform  practice  on  this  subject,  and  the  general 

freight  agent  of  another  is  not  able  to  say  how  it  is 
^"•"/*  •■)•  with  his  company ;  but  whether  the  other  defendants 
ahu.  ^^  ^^  "^  ^^^  observe  uniformity  in  their  dealings 

with  this  subject,  it  is  plain  that,  in  failing  to  give 
full  information  by  publication,  abundant  opportunity  for  dis- 
criminations is  left  to  agents,  and  it  will  be  surprising  if  these 
are  not  sometimes  availed  of,  when,  perhaps,  the  agents  suppose 
they  are  acting  entirely  within  the  scope  of  their  general  author- 
ity to  make  contracts. 

We  are  now  to  see  whether  these  defendants,  or  any  of  them, 
have  been  guilty  of  the  unjust  discrimination  and  of  the  making 
of  excessive  rates  which  are  charged  against  them. 

The  unjust  discrimination  in  the  case  of  transportation  east 
of  the  Mississippi  is  supposed  to  have  had  for  its  object  the 
Thesundard  S^^^^S  ^^  ^^  advantage  to  the  Standard  Oil  Com- 
oii  Tryst.  pany  of  Kentucky,  and  that  in  the  case  of  transporta- 
LanrecApftAi     tion  wcst  of  the  Mississippi  to  have  been  designed 

*"t*I*'*"**      ^^  ^^^^^  ^^^  Waters-Pierce  Oil  Company  of  St.  Louis. 

Both  these  companies  are  spoken  of  as  Standard  Oil 
Companies.  It  was  testified  before  us  that  a  controlling  interest 
in  each  of  them  is  held  by  the  Standard  Oil  Trust.  This  evi- 
dence was  given  by  one  of  the  trustees  of  the  Trust,  who  also 
testified  that  the  capital  represented  by  the  Trust  was  about 
ninety  million  dollars.  Another  witness,  who  assumed  to  have 
some  knowledge  on  the  subject,  estimated  the  actual  cash  value 
of  this  capital  at  one  hundred  and  fifty  millions.  Whether  the 
one  estimate  or  the  other  is  the  correct  one,  this  is  an  immense 
property  to  be  under  the  control  of  eight  trustees,  as  this  appears 
to  be.  It  represents  a  great  number  of  prosperous  establish- 
ments in  different  parts  of  the  country,  and  it  gives  an  immense 
power  which  is  capable  of  being  so  employed  as  to  put  all  com- 
petitors at  a  great  and  perhaps  ruinous  disadvantage.  It  is  of 
the  utmost  importance,  therefore,  that  the  several  railroad  com- 
panies which  are  patronized  by  them  should  not  only  abstain 
from  granting  to  those  who  wield  this  power  any  special  and 
peculiar  privileges,  but  should  as  far  as  possible  avoid  giving 
cause  for  suspicion  that  they  are  so  doing. 
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It  is  but  just  to  the  defendants  in  these  cases  to   say  that 
no  evidence  was  given  tending  to  show  that  they  had  favored 
the   Standard    Oil    Companies   specially  as   distin- 
guished from  other  companies,  firms,  or  individuals  nor«p"iiiiiy^n 
who   shipped    their   oil    in   tank-cars;  for   the    dis-  rsTor  of  stand- 
criminations   which  appeared    on   the   hearing,  and  •"^^  o"  co-* 
which  were  relied  upon  as  establishing  the  charges  Jj^ai^^elirr"  *" 
made   in    the    complaints,  operated,  not  in  favor  of 
the  Standard  Oil  Companies  alone,  but  of  all  shippers  in  tanks. 
The    Standard    Oil    Companies,  however,    were    shown    to    be 
much  the  largest  shippers  of   oil  in  this  mode,  and    therefore 
would   be   most   largely  benefited   by   discriminations    against 
the  shippers  in  barrels. 

In    making   proof   of   discriminations    charged,  reliance  was 
had  in  part  on  the  great  differences    shown  by  the   published 
rate-sheets    between    the    charges     made    for    the  ni##^^^«.^  1- 
transportation   m    tanks  and  m  barrels  ;  the  latter  chArgen  for 
being   almost    invariably  very  much   higher.     This  transportation 
it  was  claimed  was  in  itself  illegal,  not  being  justi-|jj*^"^jj"* 
fied  by  any  difference    in   cost   or   by   other   facts  *  . 

or  circumstances.  The  fact  that  a  uniform  charge  was  made 
for  the  transportation  of  tank-cars,  regardless  of  capacity,  was 
also  relied  upon  as  proof  tending  in  the  same  direction. 

In  turning  our  attention  to  this  question  of    discrimination, 
we  are  at  the  outset  confronted  with  a  jurisdictional  objection 
which  is  interposed  on  behalf  of  one  of  the  defend- 
ants, and  which,  if  valid  on  its  behalf,  is  equally  a  ^ktTon  o^'*" 
protection  to  all   the  others,  even   though'  they  do  conmiwion  to 
not  themselves  advance  it   in   argument.     The   ob-  *n«"tre  into 
jection  is  one  which  goes  to   the   lawful   authority  '"^J**'- 
of  the  Commission  to  make  inquiry  into    the  relative  equality 
and  justice  of  the  rates  charged  for  the    transportation  of  oil 
in  barrels  and  oil  in  tanks  respectively.      The  point  is  so  im- 
portant, that   it   is   deemed   proper   to    state    it    in   the  exact 
words  of  counsel. 

'  "  This  case,"  it  is  said,  "  involves  the  question  whether  the 
Act   to   regulate    commerce    confers    upon    this     Commission 
jurisdiction  to  inquire  into  the  relative  reasonable-  ^ 
ness  of   rates   which  a   common   carrier  may  have  gtatenient  of 
adopted    in   good    faith   for   transporting  the  same  th«  point, 
traffic  in  different  modes. 

"The  question  assumes  that  the  carrier,  in  adopting  the 
different  modes  of  transportation,  and  in  fixing  the  different 
rates  therefor,  has  not,  acted  capriciously  or  maliciously,  but 
in  good  faith,  according  to  its  best  judgment,  with  a  view  to 
subserve  what  it  regards  its  best  interests. 
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"The  question  also  assumes  that  the  carrier  ofifers  the  dif- 
ferent modes  of  transportation,  with  their  corresponding  rates, 
equally  and  impartially  to  all  shippers  alike  ;  that  it  is  pos- 
sible (ox  the  class  of  persons  usually  engaged  in  that  particular 
traffic  to  conform  to  either  of  the  modes  of  transportation,  and 
that  the  highest  rate  charged  for  either  mode  of  transporta- 
tion is  *  reasonable  in  and  of  itself.' 

"By  the  expression  'reasonable  in  and  of  itself/  is  meant 
that  the  highest  rate  charged  by  the  carrier  is  no  more  than 
a  reasonable  compensation  for  transporting  the  traffic  in  the 
mode  for  which  that  rate  is  charged,  and  that  the  only  ground 
for  claiming  it  to  be  unreasonable  is,  that  it  is  higher  than 
another  rate  which  is  charged  by  the  same  carrier  for  trans- 
porting the  same  traffic  at  the  same  time  between  the  same 
points,  but  by  a  different  mode  of  transportation. 

"  It  will  be  conceded  that  this  Commission  was  created  by 
the  Act  of  Congress  '  to  regulate  commerce ; '  that  it  has  no 
jurisdiction  except  such  as  is  conferred  by  that  Act ;  and  that 
its  jurisdiction,  so  far  as  this  question  is  concerned,  must  be 
found  in  the  first,  second,  or  third  section  of  said  Act,  or  that 
the  jurisdiction  does  not  exist  at  all. 

"The  first  section  enacts  that  'all  charges  made  for  any 
service  .  .  .  shall  be  reasonable  and  just* 

"This  section  does  no  more  than  announce  a  well-settled 
rule  of  the  common  law;  but  as  the  United  States,  regarded 
as  a  government  distinct  from  the  States,  had  no  common 
law  of  its  own,  it  required  an  Act  of  Congress  to  adopt  the 
common-law  principle  into  the  law  of  the  Union  regulating 
interstate  commerce. 

"  But  while  the  common  law  did  require  that  all  the  charges 
of  a  common  carrier  should  be  '  reasonable,*  it  did  not  require 
that  they  should  be  equals  even  where  the  service  was  the  same, 
nor  that  they  should  be  proportioned  to  the  service,  where  the 
service  differed  in  different  cases. 

"  At  common  law,  if  the  rate  charged  A  was  rcasottable  in  and 
of  itself,  he  could  not  complain,  even  though  the  carrier  might 
render  precisely  the  same  service  to  B  free  of  any  charge  what- 
ever ;  and  it  was  to  remedy  this  defect  of  the  common  law  that 
the  English  Parliament  passed  the  Act  of  8  and  9  Vict.,  chap. 
20,  known  as  the  Railway  Clauses  Consolidation  Act  of  1845. 

"  The  word  *  reasonable,'  as  used  in  the  first  section  of  the 
'  Act  to  regulate  Commerce,*  is  used  in  the  same  sense  in  which 
it  was  used  at  common  law,  viz.,  reasonable  '  in  and  of  itself,' 
without  regard  to  whether  a  low  rate  was  or  was  not  charged  for 
the  same  or  a  similar  service. 

"  I  concede  that  the  Commission  may,  under  the  first  section, 
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determine  whether  the  rate  upon  coal  oil  in  barrels  is  reasonable 
or  right  '  in  and  of  itself ; '  viz.,  whether  it  is  a  fair  compensation 
for  that  particular  mode  of  carrying  coal  oil 

"  But  I  deny  that  the  Commission  can,  under  the  first  section, 
lawfully  declare  the  rate  upon  barrels  to  be  unreasonable  merely 
because  a  lower  rate  is  charged  upon  tanks^  even  though  the  Com- 
mission should  find  that  the  difference  in  rates  is  greater  than  the 
difference  in  the  cost,  etc.,  of  the  two  modes  of  transportation. 

**  I  admit,  that,  where  different  rates  are  charged,  the  Commis- 
sion may,  under  the  second  section  of  the  Act,  determine  whether 
the  rates  are  charged  for  services  which  are  *  like  and  contem- 
poraneous,* and  whether  they  are  rendered  under  substantially 
similar  circumstances  and  conditions ;  but  I  deny  that  the  Com- 
mission has  any  power  under  the  first  section  to  declare  that  a 
rate  is  not  reasonable  merely  betause  it  is  higher  than  another 
rate  charged  by  the  same  carrier  for  a  different  service,  even 
though  both  services  may  be  rendered  under  substantially  similar 
circumstances  and  conditions. 

"I  also  admit,  that,  where  different  rates  are  charged,  the 
Commission  may,  under  the  third  section,  determine  whether 
such  difference  in  rates  *  makes  or  gives  any  undue  or  unreason- 
able preference  or  advantage  to  any  particular  4Derson,  company, 
firm,  corporation,  or  locality,  or  any  particular  description  of 
traffic ; '  but  I  deny  that  the  Commission  has  any  power,  under  the 
first  section,  to  declare  that  a  rate  open  to  all  persons  is  not 
reasonable^  merely  because  it  gives  an  advantage  to  the  person 
who 'accepts  it  over  another  person  who  voluntarily  selects  a 
different  mode  of  transportation  for  which  a  higher  rate  is 
charged. 

"  A  mere  difference  of  rates  may  in  many  cases  constitute  a 
violation  of  sects.  2  and  3,  but  it  can  never  constitute  a  violation 
of  sect.  I,  of  the  Act. 

"  It  matters  not  how  great  the  difference  between  two  rates 
may  be,  it  can  never  amount  to  a  violation  of  sect,  i  if  the 
higher  rate  is  *  in  and  of  itself  reasonable  and  just  ;^  i.e.,  only  a 
fair  compensation  for  the  service  for  which  that  particular  rate  is 
charged. 

'*The  fact  that  sects.  2  and  3  of  the  Act  give  to  the  Com- 
mission ample  powers  in  regard  to  differences  in  rates,  is  strongly 
persuasive  that  sect,  i  was  intended  to  be  confined  to  the  rea- 
sonableness of  rates." 

In  support  of  these  views  cases  are  cited,  and  particularly 
Nicholson  v.  Great  Western  R.  R.  Co.,  i  Nev:  &  Mac.  148,  and 
Great  Western  R.  R.  Co.  v.  McCarthy,  29  Am.  and  Eng.  R.  R. 
Cas.  87. 

The  question  thus  presented  is  one  of  considerable  importance, 
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and  it  is  forcibly  and  ingeniously  argued  in  an  elaborate  brief. 
It  is  seen  that  it  assumes  at  the  outset  "that  the  different  modes 
of  transportation  with  the  corresponding  rates  are  offered  equally 
and  impartially  to  all  shippers  alike  ;  that  it  is  possible  for  the 
class  of  persons  usually  engaged  in  that  particular  traffic  to  con- 
form to  either  of  the  modes  of  transportation ;  and  that  the  highest 
rate  charged  for  either  mode  of  transportation  is  reasonable  in 
and  of  itself." 

This  assumption  makes  the  resort  to  the  one  method  of  trans- 
portation rather  than  the  other  a  matter  purely  of  voluntary  choice 

on  the  part  of  the  shipper ;  and  if  the  argument  is 
truilportauon'  correct  in  further  assuming  that  the  two  methods 
offered.  voIbii-  are  equally  open  to  all  who  usually  engage  in  the 
tar  J  choice  of     business,  it  may  justly  be  urged  with  very  great  force 

eqliarjirdenL    ^^^^  ^^^^  P^^^y  rcsorting  to  the  one  is  by  the  choice 

itself  precluded  from  raising  any  question  of  relative 
reasonableness  by  comparing  the  rates  he  chose  with  the  lesser 
rates  he  might  have  chosen,  but  did  not.  It  is  conceded  in  the 
statement  of  the  question  that  no  two  kinds  of  traffic  are  in 
question,  but  only  one  kind  of  traffic  conducted  in  different  ways. 
The  merchandise  in  question  is  a  single  or  identical  article,  and 
the  purpose  of  the  transportation  is  to  deliver  the  commodity  to 
consignees  whose  competition  in  the  sale  of  it  will  be  wholly 
unaffected  by  the  method  in  which  it  has  been  brought  to  them. 
Whether  it  has  come  in  barrels  or  in  tanks  is  immaterial  when 
the  owner  offers  it  in  market :  he  can  place  no  higher  price  upon 
it  in  the  one  case  than  the  other.  It  is  therefore  obvious,  that  if 
a  heavier  burden  is  laid  upon  one  method  of  transportation  than 
is  imposed  upon  the  other,  it  must,  under  ordinary  circumstances, 
be  impossible  for  those  who  adopt  the  first  method  to  succeed  in 
the  competition  when  they  meet  the  others  in  the  same  markets. 
Their  interest,  therefore,  in  the  charges  which  are  made  to  their 
competitors  is  obvious.  Unreasonably  low  charges  to  their  com- 
petitors would  be  as  fatal  to  their  success  as  unreasonably  high 
charges  to  themselves. 

The  most  important  question  that  arises  upon  the  assumptions 

made  as  the  basis  for  this  argument  is,  whether  there 

y*  Whether  two      ^j.^    jj^   ^^^^    ^^q  different  modes  of  transportation 

■  "tCrtl.!..  Which  are  offered,  with  their  corresponding  rates, 
are  Offered  equally  and  impartially  to  all  shippers  alike,  and 
eqaaiiy  to  au.  which  it  is  possible  for  the  class  of  persons  usually 
Kraa^rmeans.      engaged  in  the  traffic  freely  to  choose  between.     If 

no  such  offer  is  in  fact  made,  we  have  no  occasion  to 
follow  ^he  reasoning  of  the  argument. 

Unless  we  wholly  misapprehend  the  real  situation,  when  the 
rate-sheets  of  these  defendants  are  presented  to  the  class  of  per- 
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sons  usually  engaged  in  the  traffic,  the  assumption  that  two 
different  modes  of  transportation  are  offered  to  them  equally  and 
impartially  is  baseless.  No  one  of  these  defendants  offers  two 
modes  of  transportation  in  the  same  sense  in  which  it  offers  its 
facilities  for  transportation  to  shippers  of  other  commodities. 
Each  of  them  supplies  rolling-stock  fpr  one  method  only,  and 
that  one  is  shown  to  be  the  method  on  which,  by  their  rate- 
sheets,  the  heaviest  burdens  are  imposed.  No  such  choice  is 
given  to  adopt  the  other  mode  as  would  be  implied  from  the  lan- 
guage used  in  stating  the  question ;  on  the  contrary,  an  applicant 
for  that  method  of  transportation  would  be  told  he  must  furnish 
his  own  rolling-stock,  and  this  means  very  much  more  than  might 
seem  to  be  indicated  by  this  statement :  it  means,  if  he  would 
make  his  business  a  success,  that  he  shall  supply  himself  with  a 
very  considerable  number  of  cars,  costing  perhaps  $700  each,  and 
that  he  shall  also  have  stationary  tanks  at  the  points  to  which 
his  shipments  are  to  be  made.  The  cost  of  the  necessary  ter- 
minal facilities  which  he  must  supply  for  himself  we  have  no 
means  from  the  evidence  in  these  cases  of  comparing  with  the 
cost  of  rnaking  provision  for  the  storage  of  barrels  by  one  who 
adopts  that  method.  It  was  testified  that  the  terminal  facilities 
of  the  Standard  Oil  Company  of  Kentucky  at  Selma,  Ala.,  cost 
about  two  thousand  dollars,  and  at  New  Orleans  about  twenty 
thousand.  The  vice-president  of  the  Waters- Pierce  Oil  Company 
estimates  the  average  cost  of  putting  up  stationary  tanks  to  ac- 
commodate tank  shipments,  including  side-tracks,  etc.,  to  be 
from  $1,000  to  $50,000,  according  to  the  requirements  of  the 
station,  except  at  St.  Louis,  where  he  estimates  it  at  $250,000. 
It  is  obvious,  we  think,  from  the  facts  stated,  that  instead  of  the 
defendants  offering  two  methods  of  transportation  which  are  open 
to  the  acceptance  of  all,  they  offer  only  one  which  is  so  open. 
The  other  is  offered  on  such  terms  that  it  can  by  possibility  be 
accepted  only  by  parties  who  can  control  a  considerable  capital, 
and  who  will  supply  for  themselves  an  important  part  of  the 
means  of  transportation,  and  also  supply  terminal  facilities.  The 
man  of  small  means  who  adopts  the  method  of  transportation  in 
barrels  cannot  be  said  to  do  so  of  choice  when  the  failure  of  the 
carrier  to  supply  for  the  other  the  customary  means  of  transpor- 
tation compels  him  to  do  so. 

It  was  said  on  the  argument  that  this  compulsion  was  not  the 
fault  of  the  carriers,  since  it  resulted  from  the  man's  own  circum- 
stances ;  and  it  was  very  justly  remarked  that  it  is  not  the  busi- 
ness of  carriers  to  relieve  against  inequalities  in  the  pecuniary 
condition  of  those  who  give  them  business.  This  is  perfectly 
true.  If  one  man  can  pay  the  extra  charge  which  is  made  for 
being  transported  in  a  palace  car,  and  chooses  £0  do  so,  the  fact 
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constitutes  no  ground  for  complaint  on  the  part  of  another  mai¥ 
who,  by  reason  of  want  of  means  to  pay  for  the  like  accommoda- 
tion, is  compelled  to  ride  in  the  common  car.  When  the  carrier 
provides  accommodations  for  all,  and  offers  them  impartially,  he 
stands  blameless  as  to  those  whose  circumstances  preclude  ac- 
ceptance ;  but  that  is  not  the  case  we  have  before  us.  The  car- 
riers do  not  provide  accommodation^  for  the  two  methods  of 
transportation ;  they  provide  them  for  one  method  only,  and  in 
doing  so  they  fall  short  of  what,  in  respect  to  all  other  kinds  of 
traffic,  is  practically  the  universal  custom.  It  is  from  this  fact 
that  the  oppression  complained  of  in  these  cases  springs.  The 
carriers  offer  no  choice  to  their  customers ;  they  fail  to  provide 
for  the  general  use  of  all  who  may  desire  it  the  rolling-stock  for 
transporting  in  the  way  which  they  say  is  most  profitable  to 
themselves  this  very  large  traffic,  but  they  give  to  the  dealers 
who  will  perform  this  duty  for  them  rates  so  favorable  as  to  put 
those  who  adopt  the  only  method  the  carriers  provide  at  such 
disadvantage  as  to  preclude  successful  competition.  • 

It  does  not  seem  to  us  either  just  or  plausible  to  say  under 
such  cirtumstances  that  the  person  whose  oil  is  carried  in  bar- 
rels has  voluntarily  chosen  that  method,  and  has  no  concern  with 
the  charges  imposed  on  his  competitor  who  adopted  the  other. 
He  is,  on  the  contrary,  vitally  concerned  with  those  charges  ;  and 
if  his  own  are  not  to  be  gauged  in  some  degree  by  them,  he  may 
be  ruined  in  his  business  without  redress,  even  though  the 
charges  he  pays,  wRen  considered  by  themselves,  may  seem  not 
unreasonable. 

But  it  is  further  seen,  that  the  whole  argument  on  this  branch 
of  the  case  is  rested  by  counsel  on  the  proposition   that  the 

charges  made  on  transportation  of  oil  in  barrels  are 
BeasoaftbienMs  reasonable  in  and  of  themselves  ;  if  they  are  found 
of  ntM  for  oil  i^^t  t^  be,  the  jurisdictional  difficulty  which  is  sug- 
in  barrels.        gcstcd  need  not  further  occupy  our  attention. 

It  is  to  be  regretted  that  we  are  not  more  clearly 
shown,  in  the  argument  presented  on  this  point,  how  we  may  de- 
termine when  rates  are,  and  when  they  are  not,  in  and  of  them- 
selves reasonable.  When  a  limitation  of  power  depends  upon 
facts,  there  ought  to  be  no  question  what  facts  are  to  be  con- 
sidered, since  otherwise  the  limitation  is  likely  to  be  the  subject 
of  continual  dispute,  and  may  possibly  be  exceeded,  even  when 
the  intention  is  to  observe  it  with  due  care  ;  and  especially  when 
such  a  limitation  depends  upon  a  pecuniary  charge  being  reason- 
able or  the  reverse,  the  tests  of  what  is  reasonable  ought  to  be 
such  as  not  only  can  be  easily  applied,  but  as  in  themselves  are 
open  to  no  controversy. 

Counsel  has  defined  the  expression  "reasonable  in  and  of 
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itself"  to  mean  "a  reasonable  compensation  for  transporting 
the  traffic  in  the  mode  for  which  the  rate  is  charged  ;  *' 
but  the  definition  throws  little  or  no  light  upon  the  expreMion?' 
question  how  this  reasonable  compensation  is  to  be 
measured  and  determined. 

It  is  sometimes  contended,  though  not  by  the  carriers  them- 
selves, that  we  may  measure  the  reasonableness  of  charges  by 
the  cost  of  transportation.     The  defendants  will  not 
contend  that  that  is  a  proper  test,  for  their  whole  ■••""•^ 
practice  is  against  measunng  their  charges  by  the  byeottof 
cost.    It  may  cost  no  more  to  carry  a  box  of  silk  weigh-  transportatioa. 
ing  a  hundred  pounds  than  a  bale  of  refuse  rags  of 
like  weight,  but  the  charge  will,  perhaps,  be  several  times  as 
great ;  and  the  carrier  justifies  the  discrimination  by  showing 
that  equal  rates  on  both  would  put  transportation  ot  the  less 
valuable  article  out  of  the  question.     Like  discriminations  are 
made  everywhere ;  property  is  classified  with  a  purpose,  among 
other  things,  to  make  the  most  valuable  kinds  pay  most  largely 
for  the  service  performed.     This  is  a  wise  if  not  a  necessary 
policy  ;  and,  as  the  railroads  adopt  it  universally,  they  are  fairly 
estopped  from  claiming  that,  from  cost  alone,  it  can  only  be  de- 
termined whether  charges  are  in  and  of  themselves  reasonable. 

A  better  test,  it  is  sometimes  said,  may  be  found  in  the  value 
of  the   service  to  the  owner  of  the  property  carried.      Some 
articles  must  be  carried  at  low  rates,  because  the 
traffic  will  bear  no  higher,  and  therefore  the  low  rates  ▼*"■•  •'■•"> 
are  all  the  service  is  worth.     Other  articles,  though  m*^J. *''"*' 
it  may  cost  no  more  to  carry  them,  may  justly  be  * 

charged  much  higher  rates.  The  effect  of  transportation  upon 
market  value  is  taken  into  account  by  carriers  in  making  rates, 
and  it  is  insisted  on  their  behalf  that  this  is  neither  unreasonable 
nor  unjust ;  but  it  is  very  obvious  that,  if  rates  as  to  their 
reasonableness  are  to  be  measured  by  the  standard  of  what  the 
service  is  worth  to  the  owner  of  the  propery,  it  is  impossible, 
when  considering  the  value  of  the  service  in  transporting  a  par- 
ticular kind  of  property  by  one  method,  to  leave  out  of  view  the 
charges  imposed  for  transporting  the  like  property  by  another 
method,  which  for  any  reason  is  limited  to  a  part  only  of  the 
carrier's  customers.  Whether  the  service  to  the  owner  in 
carrying  by  one  method  shall  be  worth  much,  or  be  of  no  value 
whatever,  may  depend  altogether  on  the  charges  which  are  made 
to  others  for  carrying  by  the  other  method. 

But  the  proposition  that  we  may  determine  absolutely  what 
rates  are  in  and  of  themselves  reasonable  on  a  consideration  ex- 
clusively of  the  particular  traffic  by  itself,  is  antagonistic  to  the 
whole  railroad  practice  of  the   country,  and   would  not  for  a 

33  A.  &£.  R.Cas.— 38. 


594  RICE   V.  LOUISVILLE   &   NASHVILLE   R.  CX).  et  ol. 

moment  be  accepted  and  acted  upon  by  any  committee  of  rate- 
makers.     Rates  are  never  made  in  that  way ;  but  instead  thereof 

property  is  classified,  and  the  whole  field  is  surveyed 
Mnsalon***"  with  a  view  to  the  establishment  of  such  charges  as 
AbieneMof  shall  be  relatively  proper  and  just,  as  near  as  circum- 
ratonoBCQH-  stances  will  admit  of  their  being  made  sa  There  is 
tidcratioH  of  j^q^  ^l  railroad  company  in  the  country  with  a  business 
X^!^, "         of  any  considerable  magnitude  that  could  justify  each 

of  its  rates  by  itself,  without  taking  its  general  traffic 
into  account,  or  without  its  being  allowed  to  show  how  excessive 
competition  at  one  point  or  in  one  traffic  had  forced  higher  rates 
elsewhere  than  might  otherwise  be  reasonable,  or  how,  on  the 
other  hand,  good  returns  from  one  traffic  which  the  traffic  can 
bear  without  being  oppressed,  permit  of  very  low  rates  *to  some 
other  traffic  which  otherwise  might  be  unprofitable.  'Thus  the 

railroad  practice  appears  to  be  to  treat  those  rates  as 
How  reisoBAbie  reasonable  in  and  of  themselves  which,  on  a  consider- 
toriiiB«d.  ^      ation   of  the   whole   field   of  operations,  it  is  seen 

that  the  carrier  can  afford  to  accept,  and  which  at  the 
same  time  the  owner  of  the  property  can  afford  to  pay,  because 
they  are  not  in  excess  of  what  the  service  is  worth  to  him  ;  but 
in  fixing  upon  rates,  it  is  specially  important,  if  not  absolutely 
necessary,  to  have  something  like  uniformity  in  the  rates  upon 
articles  which  are  of  like  kind  and  value,  and  which  supply  the 
same  demand,  since  otherwise  those  which  are  made  to  bear 
the  heavier  rate  would  be  driven  out  of  the  market. 

This  being  the  method  whereby  reasonable  rates  are  custom- 
arily determined,  we  have  no  occasion  to  discuss  the  soundness 

of  the  position  taken  by  counsel,  that  if  a  rate  is 
drMuIspMitioH  reasonable  in  and  of  itself,  the  Commission  cannot 
that  if  rate  la  require  it  to  be  changed.  We  do  not  question  the 
reaboaab]«  It  proposition  of  counsel  that  Congress  has  not  con- 
fhaiiffed!^         fcrred  uj|on  the  Commission  the  authority  to  force  a 

change  of  reasonable  rates.  By  the  Act  to  regulate 
commerce,  the  Federal  Legislature  intended  to  be  just  to  the 
carriers,  as  well  as  to  do  justice  to  the  general  public ;  and  we 
agree  that  it  has  not  authorized  their  rates  to  be  changed  against 
their  will  when  in  themselves  the  rates  are  just  and  reasonable. 
If,  therefore,  it  shall  be  found  that  the  charges  made  by  these  de- 
fendants for  the  transportation  of  oil  in  barrels  are  in  themselves 
just  and  reasonable,  no  order  will  be  made  by  this  Commission 
for  their  alteration  ;  but  in  determining  their  reasonableness  we 
shall  consider  ourselves  not  only  at  liberty,  but  absolutely  required, 
to  keep  in  view  the  disparity  which  is  shown  to  exist  between 
them  and  the  rates  which  the  same  companies  charge  upon  the 
same  article  of  merchandise  when  they  receive  and  transport  It 
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in  cars  furnished  by  shippers  themselves.  That  disparity  has 
an  inevitable  and  very  important  bearing  upon  the  question  of 
reasonableness  ;  prima  facie  it  is  unjust,  because  it  is  oppressive, 
and  the  defendants  are  fairly  called  upon  to  exhibit  good  reasons 
for  it. 

This  view  of  the  case  also  renders  it  unnecessary  for  us,  in 
considering  the  evidence  adduced  in  support  of  the  complaints, 
to  distinguish  as  between  that  which  is  offered   to 
prove  excessive  rates  on  barrel  shipments  and  that  conrfdermttoii 
which  is  given  to  show  unjust  discrimination.     What-  u^e^*^ 
ever  evidence  tends  to  show  that  the  rates  on  barrel  qvwtioBs. 
shipments  are  unreasonable  because  too  greatly  in 
excess  of  the  charges  made  on  tank  shipments,  will  also  in  like 
degree  tend  to  show  that  in  making  rates  on  barrel  and  tank 
shipments  respectively,  the  defendants  were  guilty  of  unjust  dis- 
crimination.    This  is  self-evident. 

On  the  hearing,  the  defendants  entered  upon  a  justification  of 
their  rates,  and  it  was  planted  by  them  on  several 
distinct  grounds.     These  we  may  summarize  as  fol-  firo»iid«om 

1  .  '  which  defead. 

'  uitshutlfy 

1.  Those  who  have  their  property  sent  in  tanks  ntM. 
furnish  the  rolling-stock  for  the  purpose,  and  save 

the  carriers  the  necessity  and  the  expense  of  supplying  it. 

2.  This  method  of  transportation  exposes  the  carrier  to  less 
risks  of  losses  by  fire  and  of  damage  to  other  property  trans- 
ported by  it. 

3.  It  is  more  profitable  to  the  carrier,  because  the  probability 
of  a  return  load  is  greater,  and  also  because  the  load  of  a  car 
may  be  greater,  and  the  carrier  neither  loads  nor  unloads  the 
property,  nor  furnishes  storeroom  for  it. 

Each  of  these  grounds  of  justification  deserves  and  must  re- 
ceive some  attention  at  our  hands. 

I.  The  fact  that  the  owner  supplies  the  rolling-stock   when 
his  oil  is  shipped  in  tanks,  in  our  opinion,  is  entitled 
to  little  weight  when  rates  are  under  consideration,  ^^^^l  « 
It  is  properly  the  business  of  railroad  companies  to  ^la^trtMhu 
supply  to  their  customers  suitable  vehicles  of  trans-  whi«h  oil  is 
portation  (Railroad  Co.  v,  Pratt,  22  Wall.  123,  133),  jJJj^,[JJ{J,' 
and  then  to  offer  their  use  to  everybody  impartially,  ^^ight. 
If  the  varieties  of  traflSc  are  such,  and  their  require- 
ments of   rolling-stock  so  numerous  and  diversified,  that  this 
becomes  impracticable  or  burdensome,  so  that  the  aid  of  their 
customers  becomes  essential  or  convenient,  the  supply  obtained 
by  their  assistance  cannot  with  any  justice  be  utilized  by  the 
carrier  in  such  manner  as  to  establish   discriminations   which 
would  otherwise  be  inadmissible.     The  carrier  has  no  right  to 
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hire  rolling-stock  and  then  allow  it  to  be  used  exclusively  by  one 
class  of  persons  on  such  terms  as  will  drive  out  of  business 
those  who  are  compelled  to  use  its  own  rolling-stock  in  a  com- 
petitive traffic.  This,  however,  is  precisely  what  takes  place  in 
this  traffic  if  the  rates  for  the  transportation  in  barrels  are 
considerably  in  excess  of  those  which  are  charged  for  the  trans- 
portation in  tanks.  The  tank-cars  which  are  furnished  to  the 
carrier  by  shippers,  whether  the  use  is  paid  for  or  not,  ought 
properly  to  be  held  for  the  use  of  all;  but  if  this  is  found 
impracticable,  it  is  very  certain  and  very  obvious  that  proprie- 
torship of»  the  car  for  the  use  of  which  the  carrier  pays,  as  it 
generally  does,  can  fairly  entitle  the  owner  to  no  special  consid- 
eration in  the  making  of-  rates.  He  has  an  advantage,  arising 
from  his  ownership,  in  being  able  to  control  the  use ;  but  that 
circumstance  can  be  no  reason  for  extending  to  him  exception- 
able consideration  which  will  make  the  advantage  specially 
oppressive  to  competitors.  It  is,  on  the  other  hand,  a  very 
forcible  reason  why  the  carrier  should  see  to  it  that  its  patrons 
who  are  forced  to  make  use  of  such  facilities  as  it  provides  for 
them  shall  not  find  its  own  want  of  proper  rolling-stock  made  a 
ground  of  discrimination  against  them.  On  this  point  the  mis- 
apprehension of  the  situation  is  very  apparent  in  some  of  the 
arguments  which  have  been  made  for  the  defence.  The  com- 
plainant, it  is  said,  asks  the  railroad  companies  to  relieve  him 
from  the  consequences  of  his  own  lack  of  capital  to  carry  on  his 
business  to  the  best  advantage.  He  cannot  choose  the  best 
method,  because  that  method  requires  a  large  outlay  in  capital. 
His  competitor  in  business  can  choose  it.  and  it  is  for  that 
reason  that  complainant  is  driven  out  of  the  market.  He  must 
blame  his  want  of  capital,  it  is  said,  and  not  the  railroad  com- 
panies, for  his  failure. 

A  statement  of  the  situation  differing  a  little  from  this  will 
more  nearly  present  the  actual  facts.  The  railroad  company  not 
having  supplied  itself  with  the  necessary  rolling-stock  to  enable 
one  branch  of  its  traffic  to  be  carried  on  in  the  way  most  advan- 
tageous to  those  who  engage  in  it,  suffers  parties  who  have  the 
capital  which  will  enable  them  to  supply  the  defecl  to  put  cars 
of  their  own  upon  the  road,  for  the  use  of  which  it  pays,  and  at 
the  same  time  gives  to  such  parties  the  exclusive  use  of  what 
they  supply,  and  also  such  preferential  rates  on  the  merchandise 
carried  for  them  as  will  put  successful  competition  quite  out  of 
the  question.  It  is  not  the  lack  of  capital  to  carry  on  the  busi- 
ness that  then  proves  fatal,  but  it  is  the  lack  of  capital,  in 
addition  to  what  is  needed  in  the  business,  to  supply  rolling- 
stock  to  the  railroad  company  for  his  use.  It  would  be  the 
height  of  injustice  for  the  carrier  to  make  such  a' lack  a  grouhd 
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for  discrimination  in  rates,  and  then  to  say  that  the  party  suffer- 
ing from  it  had  no  reason  for  complaint,  since  the  rates  which  are 
named  are  offered  to  all.  The  offer  is  exclusive  in  fact,  what- 
ever it  may  be  in  terms  or  on  theory. 

If  a  carrier  of  passengers  were  to  make  a  uniform  rate  of  three 
cents  a  hiile  to  all  who  rode  in  the  cars  it  provided,  but,  being 
deficient  in  rolling-stock,  were  to  allow  owners  of  private  cars  to 
fill  them  with  passengers  at  two  cents  a  mile,  and  be  paid  for  the 
use  of  the  cars  in  addition,  we  should  not  expect  any  one  to  attempt 
a  defence  of  the  discrimination  based  upon  the  ground  that  the 
rates  were  equally  open  to  all,  and  that  if  one,  by  reason  of  lack 
of  capital  to  supply  himself  with  a  4>rivate  car,  was  unable  to  take 
the  benefit  of  the  most  favorable  rate,  he  should  blame  his  for- 
tune for  it,  not  the  common  carrier.  The  "wrong  in  such  a  case 
would  be  as  plain  as  it  would  be  gross ;  but  such  a  discrimination 
in  the  carriage  of  persons  would  be  far  less  injurious  than  a 
similar  discrimination  in  the  transportation  of  property :  the  one 
would  involve  a  small  sum  of  money  only,  the  other  might  be 
destructive  to  a  business.  We  hold,  therefore,  that  the  fact  that 
one  consignor  furnishes  a  car  for  hire  to  the  railroad  company 
for  the  transportation  of  his  oil,  is  no  ground  whatever  for  a  dis- 
crimination in  rates  in  his  favor  against  another  consignor  who 
must  ship  in  the  cars  the  carrier  supplies.  It  may  be  a  reason 
for  lijniting  to  himself  the  use  of  the  car  he  furnishes,  but  the 
discrimination  cannot  justly  or  lawfully  go  any  farther. 

2.  The  fact  that  transportation  in  barrels  exposes  the  carrier 
to  more  risks  than  does  transportation  in  tanks,  seems  to  be  most 
relied  upon  to  support  the  discrimination  made  in  F»ctthattr»iii. 
rates,  and  it  was  very  strongly  urged  on  the  argu-  portation  in 
ment.  The  risks  are,  firsts  of  accidental  fires  in  con-  barrels  exposes 
sequence  of  leakage  from  barrels ;  and  second,  of  *^^]|t*^*r*Jg,j 
injury  to  other  property  arising  from  its  being 
affected  by  petroleum  odors.  Considerable  evidence  was  given 
to  show  that  leakage  from  barrels  was  constant,  and  in  warm 
weather  very  great,  and  that  trains  and  warehouses  were  specially 
exposed  to  accidental  fires  in  consequence.  On  the  other  hand, 
there  was  evidence  that  the  risks  are  greatest  when  the  oil  is 
transported  in  tanks ;  the  greatest  risks  being  from  collisions, 
which  might  break  up  and  emptv  the  tanks,  and  expose  the  whole 
vicinity,  while  barrels  might  for  the  most  part  or  altogether 
escape  breakage.  Persons  entitled  to  speak  as  experts  differed 
very  widely  in  their  testimony  on  this  point ;  but  Mr.  Brundred, 
the  manager  of  the  tank-line  which  is  operated  on  the  Pennsyl- 
vania roads,  and  who  testified  to  having  kept  careful  statistics 
covering  a  considerable  period  of  time,  showed  by  these  that  the 
risks  from  either  mode  of  transportation  were  small,  but  were 
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least  when  the  transportation  was  in  barrels.  Possibly  his  expe- 
rience may  have  been  somewhat  exceptional;  but  we  are  not 
satisfied  from  the  evidence  that  there  is  any  such  greater  risk 
from  fires  when  the  oil  is  conveyed  in  barrels  as  can  justify  a 
difference  in  rates.  The  risk  from  injury  to  other  property  is 
something,  but  not  serious.  Oil  in  barrels  is  transported  in  cars 
which  when  not  used  for  that  purpose  are  employed  in  the  trans- 
portation of  live-stock,  lumber,  iron  ore,  or  other  articles  not 
subject  to  injury  from  the  odors,  and  when  tkken  in  car-load  lots 
is  loaded  and  unloaded  by  the  shipper  elsewhere  than  in  the 
company's  warehouses.  With  proper  care,  therefore,  injury  to 
other  property  ought  very  seldom  to  happen! 

3.  The  greater  probability  of   finding  return   loads  for   the 
tanks  is  much  relied  on.     The  return  loads  are  either  turpentine 

or  cotton-seed  oil.  The  turpentine  region  is  reached 
biir**f /^i**"  ^y  some  of  the  roads,  but  not  by  all ;  but  on  those 
nura  loiuis.*'  Same  roads  are  lumber,  iron,  and  other  heavy  articles 

to  be  transported  in  the  direction  opposite  to  that 
in  which  the  oil  is  taken,  and  which  would  constitute  very  suit- 
able loading  for  the  cars  in  which  oil  in  barrels  is  carried  south- 
ward. It  is  a  very  pregnant  fact,  as  bearing  on  relative  rates  in 
this  region,  that  Mr.  Virgil  Powers,  the  commissioner  of  the 
Southern  Railway  &  Steamship  Association,  and  Mr.  Charles 
A.  Sindall,  the  secretary,  both  of  whom  have  had  long  experi- 
ence in  those  or  similar  capacities,  agree  in  opinion  that  oil 
in  barrels  ought  to  be  transported  as  cheaply  as  the  same 
quantity  in  tanks.  This  opinion  would  not  have  been  given 
without  good  reason,  and  without  doubt  the  probability  of  return 
loads  for  the  tanks  was  taken  into  account.  In  the  South-west 
cotton-seed-oil  mills  may  or  may  not  be  found  at  the  points  to 
which  oil  in  tanks  is  taken.  If  they  are  not,  the  tank  must  return 
empty,  or  it  must  be  sent  elsewhere  for  a  load.  But  we  do  not 
learn  from  any  evidence  given  before  us  that  the  railroad  com- 
pany has  any  right,  under  its  implied  contract  for  the  transporta- 
tion of  the  petroleum  oil,  to  send  the  tank-cars  to  any  other 
point  for  a  load  when  it  does  not  find  one  at  the  place  of  delivery. 
If  there  is  any  such  right,  it  must  arise  from  some  special  con- 
tract or  arrangement ;  and  if  any  such  exists,  the  terms  and  par- 
ticular privileges  given  are  not  disclosed  in  these  cases ;  but 
when  thus  sent  elsewhere,  it  may  or  may  not  be  the  case  that 
there  is  any  considerable  advantage  in  it,  such  as  would  be 
derived  from  taking  up  a  load  at  the  point  of  delivery  of  the  petro- 
leum oil,  and  putting  it  down  where  the  oil  was  received.  The 
advantage  in  the  latter  case  would  be  very  great :  in  the  former 
it  might  be  trifling ;  but  in  all  cases  where  cotton-seed  oil  is  the 
return  loading,  the  advantage  would  seem  to  be  reduced  to  a 
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minimum  by  the  very  low  charge  which  is  made  foi^  the  trans- 
portation of  that  commodity.  This  charge,  for  some  reason  not 
satisfactorily  explained  to  the  Commission,  is  made  astonishingly 
low  when  compared  with  the  charge  made  upon  petroleum, 
although  the  cotton-seed  oil  is  much  the  more  valuable  article. 
It  is  very  manifest  from  the  evidence  that  the  cotton-seed  oil 
traffic  in  itself  is  not  one  of  much  profit  to  these  defendants. 
-  The  capacity  of  some  of  the  tank-cars  is  such  that  a  larger 
quantity  of  oil  can  be  taken  by  them  than  in  such  cars  as  barrels, 
are  conveyed  in.  This,  of  course,  is  favorable  to  the  carrier, 
and  enables  him  to  carry  more  cheaply  in  proportion  to  quantity ; 
but  a  considerable  proportion  of  the  tanks  are  not  of  this  great 
size,  and  the  load  they  carry  does  not  exceed,  the  ordinary  car- 
load in  barrels.  Moreover,  it  has  been  shown  that  heretofore  the 
great  size  of  some  of  the  tanks  has  been  ignored  by  some  of 
these  defendants  altogether,  and  they  have  made  no  distinction 
in  charge  between  carrying  sixty  barrels  in  a  tank  and  carrying 
twice  that  quantity.  They  may,  therefore,  be  gainers  instead  of 
losers  by  the  establishment  of  a  rule  which  measures  their  com- 
pensation for  the  service  rendered  by  the  tonnage  carried, 
whether  it  be  in  the  one  mode  or  in  the  other. 

We-  are  entirely  satisfied  that  this  ought  to  be  the  rule. 
Barrel  shipments  in  car-load  lots,  loaded  by  the  consignor,  and 
to  be  unloaded  by  the  consignee  elsewhere  than  in  the  carrier's 
warehouse,  if  subjected  to  higher  rates  would  be  charged  more 
than  is  either  just  or  reasonable.  We  also  think,  and  so  find, 
that  the  great  difference  in  rates  shown  in  these  cases  to  have 
been  generally  made  as  between  barrel  and  tank  shipments 
amounted  to  unjust  discrimination  as  against  the  former.  The 
rule  should  be  to  consider  the  tank  a  part  of  the  car  itself,  and 
for  the  load  carried  in  it  the  charge  ought  to  be  the  same  by  the 
hundred  pounds  as  is  made  on  the  transportation  of  barrels  of 
oil  in  car-load  lots  in  other  cars.  Even  then  the  shipper  in 
barrels  is  at  some  disadvantage,  for  he  must  pay  freight  on 
barrels  as  well  as  on  oil ;  but  this,  as  between  him  and  the 
carrier,  is  not  unjust. 

We  find,  then,  on  a  careful  review  of  the  testimony  in  this 
case,  and  after  full  reflection,  that  no  sufficient  reason  is  shown 
to  justify  the  defendants  ftiaking  a  distinction  in  their 
charges  as  between  the  parties  employing  the  two  i*o»««cie»t^ 
different  modes  of  carriage.      We  hold  that  when  twy  BwkiBg'" 
transportation  is  in  car-load  lots,  the  same  charge  by  dutinctioB. 
the  hundred  pounds  should  be  made  upon  all  con- 
signments from  and  to  the  same  points.     Particular  routes  might 
be  named  on  which  it  would  be  just  to  allow  the  oil  to  be  carried 
in  tanks  at  a  lower  rate,  but  on  other  routes  the  transportation 
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in  barrels  might  be  most  likely  to  insure  return  loads.  There 
neither  is  nor  can  be  any  rule  on  that  subject ;  and  the  attempt 
to  consider  each  road  of  a  system  and  each  several  feeder  by 
itself,  and  to  discriminate  for  each  according  to  the  probabilities 
of  return  loads,  would  be  far  more  perplexing  than  useful,  and 
would  breed  many  vexatious  controversies.  The  roads  consti- 
tuting the  Southern  Railway  &  Steamship  Association  submitted 
the  subject  to  three  arbitrators  in  1886;  and  the  arbitrators,  by 
an  award  made  Oct.  27,  1886,  decided  as  follows:  — 

"The  board  decides  and  awards,  that,  taking  effect  Nov.  i, 
1886,  coal  oil  in  barrels,  in  car-load  quantities,  be  put  in  sixth 
class  released,  the  same  as  coal  oil  in  tank-cars." 

By  this  award  both  methods  of  transportation  were  to  be  put, 
in  respect  to  rates,  on  the  same  footing  for  the  whole  system ; 
the  arbitrators  apparently  deeming  it  impracticable  to  make  any 
difference  from  a  consideration  of  the  probabilities  of  return 
loads.  We  assent  to  this  view,  because  we  think  the  attempt  to 
take  these  probabilities  into  account  would  not  be  likely  to  have 
beneficial  results. 

This  ruling  concerns  a  traffic,  in  which  one  method  of  trans- 
portation has  no  other  or  different  effect  upon  the  value  of  the 
article  carried  than  has  the  other.  The  oil  when  delivered  is 
of  no  higher  value  because  of  having  been  conveyed  in  barrels, 
and  the  owner  has  in  no  respect  been  supplied  with  superior 
accommodations  or  facilities  which  can  be  made  the  basis  for  an 
additional  charge  against  him.  The  additional  charge  heretofore 
made  has  necessarily  been  grounded  on  something  besides 
additional  benefit  to  the  party  subjected  to  it. 

This  ruling  does  not  preclude  such  allowance  for  the  use  of 
tank-cars  as  is  customary,  provided  it  be  reasonable  ;  but,  on  the 
contrary,  it  assumes  that  such  allowance  will  be  made.  But  it 
should  be  made  on  some  system,  by  some  rule  of  uniformity ;  and 
the  authority  to  make  it  must  not,  carelessly  or  otherwise,  be 
made  a  means  of  discrimination. 

It  is  now  to  be  considered  how  far  these  parties,  severally, 
Qaestionof  ^^^  ^^  ^^  deemed  guilty  of  unlawful  discrimination 
■nUwfnidif  in  what  they  have  done  during  the  period  covered  by 
rrimination       the  complaint. 

■ereriui*!'  Upou  this  subjcct  wc  havc  to  say  at  the  outset, 

that,  in  our  opinion,  the  mere  fact  that  they  have 
hitherto  made  a  difference  in  rates  as  between  the  shipments  in 
barrel  and  the  shipments  in  tanks  ought  not  of  itself  to  be  con- 
Difference  in  sidcred  proof  of  unjust  discrimination.  There  is 
rates  in  barrel  room  for  great  differences  in  opinion  as  to  the  rela- 
■Tenunot'**'^'  ^^^^  ratcs  which  can  justly  and  properly  be  charged, 
troof  in  itself,   and  a  considerable  difference  might  honestly  be  made 
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in  framing  a  rate-sheet.  There  should  be  further  proof  than 
this  mere  difference  to  make  out  the  unlawful  discrimination 
as  regards  consignments  made  prior  to  the  time  of  promulgating 
this  opinion. 

In  the  case  of  the  Louisville  &  Nashville  Railroad  Company 
this  additional  proof  is  furnished  in  several  ways. 

One  of  the  proofs  is  to  be  found  in  the  making  of  the  rate  by 
the  tank-car,  regardless  of  weight  or  quantity.    When  one  tank 
holds  twice  as  much  as  another,  there  can  be  no  valid  ^^4^100*1 
excuse' for  this:  it  necessarily  makes  the  rates  ex-  proortoshow 
cessively  low  to   the   shipper  in   large   tanks,  and  diseriminatioB 
specially  oppressive  to  the  shipper  in  barrels,  when  j!J|J"j[^' b*'^|^ 
the  largest  tanks  are  made  use  of.     But  the  wrong 
was  emphasized  in  the  case  of  this  company  by  the  public  being 
led  to  suppose  that  when  the  contents  of  the  far  exceeded  a 
certam  quantity  or  weight,  an  extra  charge  was  made,  when  in 
fact  this  was  never  done.     But  proofs  of  intentional  disregard  of 
the  rights  of  the  complainant,  or  of  such  want  of  regard  for 
them  as  is  equivalent,  are  made  very  evident  in  the  correspond- 
ence between  himself  and  the  agents  of  the  company. 

The  general  freight  agent  of  the  company  testified  that  its 
freight  rates  on  oil  in  tanks  up  to  April  5,  1887,  were  made 
regardless  of  quantity ;  that  they  were  then  changed  to  rates  by 
the  hundred  pounds,  but  on  the  nth  of  May  following,  the  com- 
pany again  went  back  to  tank-car  rates,  irrespective  of  quantity. 
Fixing  the  rates  in  tank-cars  by  the  hundred  pounds  does  not 
seem,  however,  to  have  meant  much,  for  there  were  some  ship- 
ments within  this  period  by  the  Standard  Oil  Company  regardless 
of  actual  weight ;  and  the  witness  testified  that  a  tank  would  have 
been  received  as  holding  twenty  thousand  pounds,  though  this  was 
greatly  below  the  average  quantity  carried  in  one.  He  testified 
further  that  the  Southern  Railway  &  Steamship  classification 
as  printed  and  as  given  out  by  his  company  has  this  note:  "Coal 
oil  or  its  products  in  tank-cars  must  always  be  charged  at  actual 
weight ;  **  but,  though  a  member  of  that  association,  his  com- 
pany made  only  the  tank-car  rate,  regardless  of  weight.  That 
rate  was  printed  on  a  typewriter,  and  posted  in  its  offices.  The 
association  has  inspectors  to  report  any  underweighing ;  and  if  a 
tank  was  billed  at  twenty  thousand  pounds,  and  on  weighing  they 
found  it  to  be  more,  they  should  report  the  fact,  the  witness 
said  ;  but  the  report,  so  far  as  we  can  discover,  would  perform 
no  valuable  function  whatever.  The  posting  of  a  rate  in  the 
company's  office  was  supposed  by  the  witness  to  show  sufficiently 
that  the  company  did  not  accept  the  rule  of  the  association  as 
to  actual  weights.  In  this  he  was  in  error.  The  public  would 
have  a  right  to  understand  that  his  rate-sheet  and  the  note  in 
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the  classification  were  to  be  construed  together,  and  efifect  given 
to  both  thus  construed. 

The  correspondence  between  this  witness  and  the  complain- 
ant will  best  show  the  discrimination,  so  far  as  it  seems  to  have 
been  personal. 

May  1 6,  1887,  the  witness,  in  response  to  inquiries  by  the 
complainant,  says  the  company  has  no  tank-cars,  and  cannot 
furnish  them.  "  Regarding  charge  for  returning  empty  tank- 
cars,  we  first  wish  to  know  to  what  points  shipments  of  oil  in 
tank-cars  would  be  made.  Generally,  however,  I  may  say  the 
rate  returning  would  be  one  and  a  half  cents  a  mile."  "The 
rates  on  coal  oil,  car-load,  from  Louisville  to  Huntsville,  Ala,, 
are,  in  barrels,  37  cents  per  hundred  pounds."  This  statement 
of  the  Huntsville  rate  was  conceded  to  have  been  an  error.  The 
witness  says  the  rate  was  29^  cents,  but  was  mistakenly  given 
by  a  subordinate  who  wrote  and  signed  the  letter  in  his  name. 

May  18  complainant  replied,  complaining  that  the  rates  actu- 
ally made  by  defendant  hadi  the  effect  of  discrimination  as  be- 
tween tank-car  and  barrel  shipments  to  the  extent  of  over  50  per 
cent  in  favor  of  the  former,  to  the  great  injury  of  his  business 
in  favor  of  the  Standard  Oil  Company,  and  adding,  — 

*•  Please  state  why  it  is  that  the  rates  by  barrel  and  bulk  are 
made  the  same  to  some  points  and  50  per  cent  difference  to 
others,  and  how  can  you  thus  discriminate  against  me  ?  Can't 
you  give  a  lower  rate  than  37  cents  per  hundred  pounds  in  bar- 
rels, Louisville  to  Huntsville,  Ala.,  and  are  you  not  letting  other 
shippers  ship  their  oil  at  a  less  rate } 

"  What  I  desire  to  know  is,  if  you  are  willing  to  pro-rate  on  an 
equitable  basis  with  the  Cincinnati,  Washington,  &  Baltimore 
on  my  oil  shipments  from  this  point.  Please  answer  promptly, 
and  oblige." 

May  21  the  witness  answers,  — 

"  The  rate  to  Huntsville  and  to  other  points  which  we  have 
quoted  are  as  low  as  we  are  at  present  prepared  to  name." 

Here  the  witness  adopts,  and  in  effect  repeats,  what  he  says 
was  a  mistake  in  his  subordinate,  after  his  attention  had  been 
specifically  called  to  the  figures.  Complainant  was  thus  notified 
that  the  rate  to  him  would  be  37  cents,  though  others  were 
charged  29^  cents  only.  In  fact,  there  seem  to  have  been  ship- 
ments by  the  Standard  Oil  Company  of  Kentucky  at  27i  cents, 
but  this  charge  was  possibly  an  inadvertence.  The  ans>ver  pro- 
ceeds to  justify  the  difference  in  rates  as  between  tank  and  barrel 
shipments,  and  then  goes  on  to  say,  — 

"  I  do  not  see  that  it  is  any  of  your  business  whether  we  pro- 
rate with  the  Cincinnati,  Hamilton,  &  Dayton,  or  Cincinnati, 
Washington,  &  Baltimore  roads   or  not.     You   can  doubtless 
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obtain  through  rates  from  them,  and  the  matter  of  division  of 
revenue  between  those  companies  and  our  roads  is  a  matter  that 
concerns  only  bur  respective  lines,  and  not  you." 

Here  was  a  third  mistake.  It  was  undoubtedly  the  business 
of  the  complainant  to  ascertain,  if  he  could,  whether  this  com- 
pany would  pro-rate  on  an  equitable  basis  with  any  other  road 
over  which  he  desired  to  ship  his  oil,  and  in  that  way  obtain 
through  rates.  Nothing  in  the  case  shows  that  through-rates 
were  then  in  existence,  unless  it  be  the  statement  in  this  letter 
that  through-rates  could  doubtless  be  obtained  of  the  other 
roads ;  but  if  there  were  such  rates,  there  was  nothing  out  of 
the  way  in  complainant  endeavoring  to  procure  a  modification, 
and  his  inquiry  on  the  subject  was  not  wanting  in  either  civility 
or  propriety. 

Further,  the  letter  proceeded  to  say,  — 

"  In  conclusion,  let  me  repeat  that  the  rates  furnished 
you  are  just  as  low  as  furnished  anybody  else ;  that  what- 
ever rates  may  be  furnished  by  the  Louisville  &  Nashville 
road  apply  to  all  shippers,  and  that  all  communications 
from  you  asking  for  rates  of  freight,  or  appertaining  directly 
to  your  shipments  over  our  line,  will  meet  with  respectful 
consideration  and  attention ;  but  I  have  neither  the  desire 
nor  the  time  to  give  attention  to  your  letters  asking  for  the 
reasons  governing  the  policy  of  the  Louisville  &  Nashville 
Railroad  Company,  criticising  its  rates,  or  suggesting  basis  for 
dividing  rates  between  its  connections  and  its  own  line,  and  I 
shall  not  reply  to  any  such  communications  in  the  future." 

This  lacks  accuracy,  for  the  Huntsville  rate  was  still  37  cents 
to  complainant  and  29^  cents  to  other  persons ;  and  it  over- 
looks altogether  the  fact  that  "the  policy"  of  the  company, 
so  far  as  it  affected  his  shipments,  was  complainant's  concern, 
as  well  as  the  concern  of  the  company,  and  he  was  entirely 
within  the  bounds  of  what  pertained  to  his  business,  as  well  as 
of  right,  in  endeavoring  to  bring  about  a  change. 

May  17,  in  answer  to  an  inquiry  from  the  office  of  the  wit- 
ness, complainant  was  given  a  rate  of  $1.30  on  oil  in  car-load 
lots,  Cincinnati  to  Nashville.  This  is  also  conceded  to  be  an 
error  and  an  excess  over  the  rate  then  charged  to  others ;  but 
the  error  was  not  corrected,  as  it  should  have  been,  in  the  sub- 
sequent correspondence. 

Aug.  29  complaint  wrote  the  witness  as  follows  :  — 

**  Please  name  rate  on  coal  oil  in  barrels  and  tank-cars,  Louis- 
ville to  Nashville,  and  advise  what  rate  per  tank-car  you  allow  ; 
also  rate  to  Columbia,  Tenn.,  car-load,  and  what  classification  do 
you  now  use."  On  the  next  day  he  wrote  again :  "  Please  name 
rate  on  tank-cars,  Louisville  to  Montgomery,  Ala.,"  etc. 
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Sept.  2,  instead  of  answering  these  letters,  the  witness  writes 
to  ascertain  by  what  line  or  lines  the  shipments  would  be  for- 
warded from  Marietta ;  a  fact  which  could  have  no  bearing  on 
the  inquiry  made  of  him.  His  company  was  supposed  to  have 
regular  and  stated  rates  on  its  own  lines,  and  he  was  asked  to 
give  them.  He  should  have  given  them  with  the  same  prompt- 
ness when  the  oil  was  to  be  delivered  to  him  over  another  road 
that  would  be  expected  from  him  when  the  traffic  originated  at 
Louisville. 

On  the  hearing  the  witness  was  asked  whether  he  had  not  re- 
fused to  give  complainant  rates  on  barrels  to  Knoxville  and 
Nashville,  and  he  replied,  — 

"  No,  sir ;  not  that  I  know  of.  I  will  add  that  I  know  of  no  rea- 
son why  we  should  refuse  him  rates  to  Knoxville  and  Nashville, 
and  I  would  say  that  we  have  not." 

It  nevertheless  appeared  that  the  witness,  on  being  pressed  by 
complainant  to  give  rates  on  defendant's  line,  referred  him  to  Mr. 
Fraser,  of  the  Cincinnati,  Washington,  &  Baltimore  roads,  for 
through-rates.  He  was  told,  in  reply,  that  Mr.  Fraser  refused 
to  give  rates,  but  he  still  continued  to  refer  complainant  back  to 
him.  The  witness  was  asked  by  a  member  of  the  Commis- 
sion,— 

"What  objection  could  you  have,  no  matter  over  what  roads 
the  oil  came  to  Louisville,  to  name  rates  from  Louisville  to 
Nashville } 

^^  Answer.  Nothing,  except  that  I  thought  he  ought  to  get 
rates  from  the  lines  he  dealt  with.     They  had  our  rates." 

The  question  in  substance  was  repeated  for  further  answer. 

^^  Answer.  Well,  if  Mr.  Rice  was  prepared  to  or  had  delivered 
his  oil  directly,  there  would  have  been  no  objection.  We  would, 
of  course,  have  been  willing  to  name  him  tariff  rates  ;  but  he  was 
away  from  our  line,  and  we  preferred  to  let  him  get  the  rates 
through  our  connections.  We  felt  that  if  we  furnished  him  a  rate, 
and  that  rate  was  advanced,  and  we  did  not  give  him  any  special 
notice  of  the  change,  and  he  went  along  doing  business  basing 
his  price  on  the  rate  that  had  formerly  been  quoted  him,  that  he 
would  hold  us  for  the  overcharge. 

**  Question,  Was  that  the  reason,  —  so  that  you  might  be  in 
position  to  advance  the  rates  without  notice  ? 

**  Answer.  Without  special  notice  to  him  ;  that  was  the  main 
reason.  There  was  another  reason  that  also  influenced  me  in 
not  giving  him  rates.  I  found  that  Mr.  Rice  had  been  asking 
the  Cincinnati  office  for  part  of  the  rates,  and  our  office  for  part 
of  the  rates  ;  and  while  the  rates  in  our  office  and  in  the  Cincin- 
nati office  are  supposed  to  be  the  same,  still,  if  he  got  the  rates 
partly  from  my  office  and  partly  from  the  Cincinnati  office,  we 
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would  not  know  to  what  points  they  had  quoted  him  rates,  and 
the  Cincinnati  office  would  not  know  to  what  points  we  had 
quoted  him  rates." 

**  Question,  What  was  the  objection  to  his  being  quoted  rates 
from  any  other  office,  if  they  were  the  same  ? " 

'*  Answer,  If  he  got  the  rates  from  our  office,  and  he  had  to  be 
notified  by  special  letter  in  case  of  an  advance  in  those  rates,  I 
would  not  know  if  the  Cincinnati  office  had  quoted  him  any 
rates,  and  would  not  be  able  to  notify  him  of  the  advance  in  the 
rates  quoted  by  the  Cincinnati  office.  If  he  had  to  be  notified 
by  the  Cincinnati  office  of  an  advance  in  rates,  they  would  not 
know  that  we  had  quoted  him  any  rates.  I  was  clearly  of  the 
opinion,  and  still  think,  that  the  proper  place  for  him  to  get  his 
rates  was  from  the  line  that  took  his  business  in  the  first  in- 
stance. With  the  number  of  people  writing  constantly  for  rates, 
the  giving  special  notice  to  shippers  of  changes  is  very  liable  to 
be  overlooked." 

It  will  be  noted  that  this  testimony  comes  from  the  officer 
who  would  be  expected  under  the  law  to  have  the  rates  on  his 
own  lines  printed  and  posted  in  the  offices  of  the  company,  and 
open  to  public  examination.  If  the  rates  were  thus  printed 
and  posted,  much  of  the  correspondence  would  seeni  to  have  been 
needless;  and  the  inference  is  very  strong  that  the  law,  in  its 
spirit  at  least,  was  not  observed.  The  injurious  consequences 
resulting  therefrom  were  not  relieved  by  answers  to  .complain- 
ant's letters.  He  was  not  given  the  rates  because,  as  we  are 
told,  the  officer  supposed  if  that  were  done,  and  the  rates  after- 
ward changed,  he  would  be  under  obligation  to  give  him  personal 
notice  of  the  change.  This  hardly  seems  a  plausible  excuse. 
The  law  imposed  upon  defendant's  officers  no  obligation  to  give 
special  notice  to  shippers  in  case  of  lawful  change  of  rates,  and 
the  giving-out  of  the  tariff-sheets  or  the  quoting  of  rates  could 
no  more  create  such  an  obligation  than  could  the  posting  of  the 
sheets  at  the  company's  stations,  as  the  law  required. 

The  witness  was  further  asked  whether  he  did  not  persist  in 
his  refusal  to  quote  rates  after  he  had  been  notified  that  Fraser 
declined  to  name  them.  He  replied,  "  That  is  likely,  but  I  do 
not  think  I  am  to  be  blamed  for  Mr.  Eraser's  action."  This  is 
quite  true :  he  should  not  be  blamed  for  Mr.  Fraser*^  action. 
It  was  his  own  illegal  refusal  to  act,^  that  he  was  blamable  for. 
Mr.  Fraser  was  not  compellable  to  name  rates  over  any  road 
but  his  own  unless  he  joined  in  making  them ;  but  this  witness* 
obligation  to  give  the  rates  on  his  own  road  was  plain  and  un- 
questionable. 

The  two  following  letters  will  close  the  quotations  from  the 
correspondence :  — 
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From  complainant  to  the  witness,  of  date  Sept.  19,  1887: 
"  Your  two  letters  of  the  13th,  and  one  each  of  the  14th  and  17th, 
at  hand.  I  have  stated  to  you  that  Fraser,  of  the  Cincinnati, 
Washington,  &  Baltimore,  the  initial  road,  refuses  to  give  me 
through-rates  by  your  road ;  and  still,  when  I  so  repeat  this  to  you 
several  times,  you  persistently  ignore  what  I  say,  and  constantly 
refer  me  back  again  to  him.  This  is  now  played  out,  and  I  now 
again  ask  you  point  blank,  do  you  still  refuse  to  give  me  the  oil 
rates  from  Louisville,  as  asked  for  in  my  several  previous  letters  ? 
A  further  refusal  to  give  me  these  rates,  or  to  furnish  them  im- 
mediately, I  shall  consider  an  absolute  denial  to  give  them.  Your 
rates  from  Louisville  are  lower,  as  stated  by  me,  and  same  denied 
by  you,  as  an  instance  will  quote.  Brent  Arnold,  your  agent  at 
Cincinnati,  quotes  $1.30  per  barrel,  Cincinnati  to  Nashville; 
Marietta  to  Cincinnati,  32  cents  per  barrel,  or  $1.62  total.  The 
rate  from  here  (Marietta)  to  Louisville  is  50  cents  per  barrel, 
and  Brent  Arnold  quotes  18J  cents  per  hundred  pounds,  Louis- 
ville to  Nashville,  this  route  via  Louisville,  thus  saving  me  over 
40  cents  per  barrel,  provided  you  would  so  condescend  to  give 
me  a  rate  from  Louisville.  This  is  a  fine  state  of  affairs.  On 
Sept.  8  I  asked  you  to  forward  me  a  copy  of  each  of  your  tariff 
or  rate  sheets  issued  since  April  i,  and  to  put  me  on  your  ex- 
change list,  so  that  I  would  be  notified  promptly  of  any  change 
in  oil  rates.  This  request  you  ignore  and  do  not  answer.  By 
this  means  you  would  legally  avoid  all  legal  liability  for  any  dis- 
criminations that  could  possibly  arise,  and  where  one  is  con- 
stantly asking  for  rates  to  ship  on,  this  should  be  done,  and  save 
so  much  correspondence  ;  but  you  doubtless  think  otherwise.  I 
take  it  for  granted,  unless  I  hear  to  the  contrary,  that  you  refuse 
to  give  me  oil  rates  from  Louisville.  You  do  not  answer  my 
question  in  my  letter  of  the  loth.  I  am  desirous  and  will  build 
immediately  twenty  tank-cars  to  carry  bulk  oil  over  your  system  if 
you  will  guarantee  or  assure  me  that  you  will  carry  said  oil  in  said 
tank-cars  at  as  low  a  net  rate  as  accorded  any  other  shipper." 

To  this  the  answer,  of  date  Sept.  27,  was :  "  Your  favor  of  the 
19th  instant  was  received  during  my  absence,  which  has  prevented 
an  earlier  acknowledgment  of  the  receipt  of  it.  I  have  nothing 
to  add  to  my  letters  of  Sept.  13,  14,  and  17  upon  this  subject." 

Complainant  did  not  succeed  in  obtaining  rates.  The  denial 
of  his  right  was  plain,  and  stands  unexcused.     Counsel  for  this 

defendant  did  not  attempt  on  the  argument  either  to 
fonndVuiW  show  causc  for  it  or  explain  it  away.  What  reasons 
oranjoBt  there  may  have  been  for  it,  we  do  not  know ;  but  we 

ftiscrimina-       find  that  they  were  not  just  or  legal  reasons.     We 
tion.  further   find  that   defendant   was   guilty  of   unjust 

discrimination  against  complainant,  as   charged,  and  that  the 
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discrimination  was  in  favor  of  the  Standard  Oil  Company  of 
Kentucky  and  all  other  parties  sending  oil  by  tank-cars.  We 
further  find  that  to  the  extent  that  rates  on  barrel  shipments 
were  erroneously  given  and  persisted  in,  as  in  the  case  of  rates 
to  Huntsville  and  Nashville,  defendant  was  guilty  of  unjust 
discrimination  against  complainant  in  favor  of  other  parties 
sending  their  oil  in  barrels. 

The  case  of  the  St.  Louis,  Iron  Mountain,  &  Southern  Rail- 
way Company  is  confused  somewhat  in  the  record,  as  it  was  in 
the  correspondence,  by  the  fact  that  the  road  was 
operated  for  the  period  in  question  by  the  Missouri  tJJSJ^'ifi. 
Pacific  Railway  Company.     Some  extracts  from  the  and  s!  b.  co. 
correspondence  are  here  given.  Extr»ct»frD« 

April  28,  1887,  complainant  writes   the  comrter-  ^^"'^■*" 
cial  agent  of  these  roads  at  St.  Louis,  — 

"Please  give  me  the  terms  on  which  tank-cars,  empty,  are 
returned,  as  I  see  by  your  classification  it  is  by  special  contract ; 
also,  do  you  make  bulk  oil  by  weight  per  barrel  when  shipped  in 
tank-cars  ?  If  so,  state  the  weight,  and  how  many  gallons  in  bulk 
you  figure  on  to  the  barrel.  Can  I  ship  one  or  more  tank-cars 
at  same  rate,  or  does  the  Waters-Pierce  Oil  Company  or  the 
Standard  Oil  Company  have  any  preference  as  to  number  of 
cars  shipped  ?  '* 

May  2  he  writes  the  assistant  general  freight  agent,  — 

"  Do  you  take  tank-cars  at  20,000  pounds,  regardless  of 
weight,  as  your  special  rate  {No.  54  A)  is  ambiguous  on  this 
point  ?  At  what  weight  per  barrel  in  barrels  and  in  bulk  do  you 
carry  coal  oil }  also  what  special  rate  do  you  charge  on  return  of 
empty  tank-cars  when  not  furnished  (or  furnished  by  shipper)  ? 
Please  name  barrel  and  tank-car  rates  (car-loads),  Palestine, 
Tex.  ;  Santa  Fe,  N.M. ;  Leavenworth  and  Atchison,  Kan.,  and 
Kansas  City,  Mo." 

May  5  the  commercial  agent  replies,  — 

"  Changes  adopted  at  recent  meeting  of  Texas  TraflSc  Asso- 
ciation at  Houston  made  coal  oil  in  barrels  or  cases,  Class  A,  in 
car-load  lots,  and  in  tank-cars,  minimum  weight  25,000  pounds, 
50  cents  per  hundred  pounds,  St.  Louis  to  Houston,  Galveston, 
Jacksonville,  Texarkana,  and  intermediate  stations." 

The  points  here  named  are  on  defendant's  road. 

May  9  the  assistant  general  freight  agent  writes,  — 

"The  weight  of  a  tank-car  contemplated  under  our  special 
50  A  is-  20,000  pounds.  Shipments  of  oil  in  barrels  to  points 
governed  by  Western  Classification  are  taken  at  estimated  weight 
of  400  pounds  per  barrel ;  to  points  governed  by  Joint  Texas 
Classification  at  actual  weight. 

''With  reference  to  rate  on  return  empty  tank-cars,  I  beg 
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to  advise  that  from  Missouri-river  points  —  i.e.,  Kansas  City, 
Leavenworth,  and  St.  Joseph  —  we  return  them  free  when  the 
same  have  been  hauled  over  our  line.  The  same  rule  applies  on 
tank-cars  from  Texas,  with  the  understanding  that  no  mileage  is 
to  be  paid  or  allowed  by  the  railroad  companies. 

"The  rate  on  coal  oil  in  tank-cars,  East  St,  Louis  to  Santa 
Fe,  is  $1.6$  per  hundred  pounds  actual  weight;  to  Leavenworth, 
Atchison,  and  Kansas  City,  25  cents  per  hundred  pounds  actual 
weight.  The  rate  on  coal  oil  tank-cars,  East  St.  Louis  to  Pales- 
tine, is  50  cents  per  hundred  pounds,  minimum  weight  25,00a 
pounds." 

This  last  rate  is  corrected  to  45  cents  by  letter  dated  the  next 
day.  These  letters  of  May  5  and  May  9  are  both  written  under 
the  heading  of  Missouri  Pacific  Railway  Company. 

May  10  the  commercial  agent  writes,  — 

**  In  looking  over  our  correspondence,  we  note  the  concluding 
portion  of  your  letter,  which  asks  if  Waters-Pierce  Oil  Company 
have  any  preference  as  to  number  of  cars  shipped }  We  answer. 
No,  sir :  you  are  exactly  on  the  same  level  as  any  other  oil-shipper 
over  our  line.  We  carry  all  shipments  at  actual  weight,  and 
make  the  usual  mileage  charge  on  return  of  empty  tanks." 

This  last  statement  was  not  warranted  by  the  facts  ;  defendant 
made  an  allowance  to  the  owner  of  the  car  of  three-fourths  of  a 
cent  per  mile  for  the  use  of  the  car. 

May  II  complainant  writes  the  assistant  general  freight 
agent,  — 

"Do  I  understand  that  tank-cars  of  bulk  oil  are  taken  at 
20,000  pounds  each  }  Also  that  200  cases  (or  60  barrels)  are 
taken  also  at  20,000  pounds  (per  special  rate  No.  52  A) .?  '* 

May  16  complainant  writes  the  commercial  agent,  — 

"Do  you  charge  extra  for  return  of  empty  tank-cars;  if  so» 
how  much } " 

The  special  rate,  52  A,  above  referred  to,  was  put  in  evidence. 
It  purports  to  be  issued  by  the  Missouri  Pacific  Railway  Com- 
pany, and  gives  rates  "on  illuminating  and  lubricating  oils  in 
car-loads  of  300  cases,  or  60  barrels,  or  per  tank-car  of  20,000 
pounds,  from  St.  Louis,  Mo.,  to  Vinitia,  I.  T.,  1^65 ;  McAlister 
and  Muscogee,  I.  T.,  $110."  These  points  are  not  on  defend- 
ant's road. 

Also  special  rate  53  A,  issued  by  the  Missouri  Pacific  Railway 
Company,  and  taking  effect  at  the  same  time,  as  follows :  "  Coal 
oil,  car-loads,  from  St.  Louis  and  Carondelet,  Mo.,  to  Newport^ 
Ark.,  1^50  per  car  of  55  barrels,  or  per  tank-car;  Little  Rock, 
Ark.,  $50  per  car  of  55  barrels,  or  per  tank-car ;  Texarkana,  Ark., 
45  cents  per  hundred  pounds."  The  rates  per  tank-car  by  this 
last  would  apparently  be  irrespective  of  actual  weight. 
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May  19  the  assistant  general  freight  agent  writes  com- 
plainant, — 

**  Replying  to  your  communication  of  the  nth,  I  beg  to  advise 
that  the  rates  mentioned  in  our  Special  No.  52  on  illuminating 
and  lubricating  oils  are  per  tank-car  of  20,000  pounds  ;  that  the 
excess  over  the  number  of  cases  or  barrels  mentioned  loaded  in 
box  cars,  or  the  excess  over  20,000  pounds  contained  in  a  tank- 
will  be  taken  at  a  proportionate  rate  per  hundred  pounds.  In  this 
connection  I  beg  to  advise  you  that  our  rate  on  oil  in  tank-cars 
to  McAlister  and  Muscogee  is  50  cents  per  hundred  pounds.  In 
other  words,  we  do  not  exceed  to  McAlister  or  Muscogee  the 
rate  which  is  made  to  Denison,  50  cents  per  hundred  pounds 
when  in  tank-cars." 

May  21  complainant  writes  the  assistant  general  freight 
agent,  — 

"  Do  you  actually  in  each  and  every  instance  weigh  tank-cars 
of  oil  as  shipped  out,  as  well  as  the  empty  tank-cars  on  their 
return,  and  charge  full  net  weight  thereon  as  thus  shown,  or  do 
you  estimate  them,  or  how  do  you  do  this?  Please  answer 
promptly  and  to  the  point,  and  oblige." 

May  26  an  answer  to  other  portions  of  this  letter  ignores  the 
above  query  altogether. 

Several  other  letters  passed  between  the  parties  relating 
specially  to  the  discrimination  made  by  the  published  tariffs 
between  the  shipments  in  barrels  and  cans  and  by  tank-cars. 

Sept.  8  complainant  writes  the  assistant  general  freight 
agent,  — 

"  Please  inform  me  if  you  are  still  taking  tank-car  oil  at  an 
estimated  weight  per  car,  or  do  you  actually  weigh  each  and 
every  car,  or  do  you  take  the  estimate  given  you  by  the  con- 
signor.^ Will  you  give  me  the  same  net  rates  and  weight  by 
tank-car  to  Austin,  Dallas,  Palestine,  Houston,  and  Galveston, 
that  you  now  give  the  Waters-Pierce  *Oil  Company,  or  as  low 
net  rates  as  is  given  any  shipper  over  your  various  lines,  and 
please  name  me  those  rates  to  above  points." 

This  was  answered  as  follows  :  — 

"  The  charge  on  oil  loaded  on  tank-cars  is  on  a  basis  of  actual 
weight,  minimum  weight  25,000,  at  the  established  rates  which 
are  open  to  any  shipper.  This  also  answers  your  letter  of  the 
8th  to  Mr.  O'Connor." 

The  minimum  car  rate  is  stated  in  the  evidence  to  have  been 
raised  on  defendant's  road  to  25,000  poundsin  July. 

Sept.  23  complainant  writes  the  assistant  general  freight 
agent,  — 

"  You  refer  to  my  two  letters  of  the  8th,  but  fail  to  answer 
the  most  important  part  of  those  letters,  which  I  repeat  once 

33  A.  &  E.  R.  Cas.  —  39. 
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more,  in  order  that  you  may  clear  up  the  obscurity  of  your  vis- 
ion. I  am  desirous  and  will  build  twenty  tank-cars  to  carry  bulk 
oil  over  your  system  of  roads,  provided  you  will  assure  or  guar- 
antee to  me  the  same  net  rates  that  you  allow  the  Waters-Pierce 
Oil  Company,  or  as  low  a  net  rate  in  tank-cars  as  is  accorded  to 
any  other  shipper  to  such  general  points  as  Austin,  Dallas,  Pal- 
estine,  Houston,  Galveston,  and  other  points  reached  by  your 
vast  system." 

Sept.  27  reply  was  made :  "  The  rates  charged  by  this  com- 
pany are  open  and  alike  to  all  shippers." 

Sept.  30  the  complainant  writes  the  assistant  general  freight 
agent,  — 

*'  Please  inform  me  of  the  largest  size  or  the  largest  capacity 
of  tank-cars  you  will  carry  over  your  lines,  and  the  largest  ca- 
pacity now  used,  and  have  you  any  particular  requirements  how 
they  shall  be  built  in  order  to  conform  to  your  general  rules  ? 
IVi//  yoti  state  to  me  more  definitely  and  assure  or  guarantee  mc, 
in  case  I  build  tank-cars,  that  you  will  give  me  as  low  net  rates  per 
car  or  per  hundred  pounds  that  you  will  give  to  the  most  favored 
shipper  that  ships  in  that  manner  over  your  lines,  regardless  of 
the  quantity  shipped  ?  This  assurance  and  guaranty  I  desire 
before  I  put  my  money  into  it,  —  that  I  shall  be  treated  exactly 
alike,  and  have  as  low  net  rates  in  all  other  respects  (regardless 
of  commissions,  etc)  that  is  accorded  any  other,  shipper,  large 
or  small.  I  am  now  in  correspondence  with  tank-car  builders 
on  this  subject,  and  desire  an  early  answer." 

Oct.  4  this  was  answered,  — 

"We  have  no  regulations  governing  the  weight  carried  in  tank- 
cars  different  from  the  customary  rules  between  Western  roads 
as  to  the  weight  carried  in  ordinary  cars,  nor  do  we  require  these 
cars  to  be  constructed  on  any  special  plans  or  dimensions.  You 
are  probably  as  familiar  as  our  people  with  the  kind  of  tanks  cus- 
tomarily used.  As  to  your  request  for  further  guaranty  that  you 
will  be  treated  alike  in  the  matter  of  rates,  we  can  only  refer  to 
our  previous  letters  on  this  subject,  and  to  the  l%ws  under  which 
our  company  operates  as  a  common  carrier." 

It  cannot  be  denied,  we  think,  that  complainant,  from  this  cor- 
respondence, must  have  had  some  difficulty  in  determining  for 

himself  what  he  would  be  charged  on  shipments  in 
Effect  of  corre-  tank-cars.  The  statements  are  different,  as  they  re- 
Bpon  ence.  j^^^  ^^  different  points  on  the  roads  in  charge  of  the 
parties  making  them,  and  the  limitation  of  20,000  and  25,000, 
and  the  reference  to  actual  weight,  are  so  presented  as  to  be 
confusing,  to  say  the  least.  On  May  5  complainant  is  given  a 
rate  to  Texarkana  by  the  tank-car,  25,000  minimum  weight,  but 
the  actual  rate  appears  by  special  sheet,  53  A,  to  have  been  45 
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cents  per  hundred  pounds,  irrespective  of  quantity ;  and  the  evi- 
dence, we  think,  strongly  tends  to  show  that  the  shipments  to 
Texarkana  were  actually  made  up  to  July  1 1,  regardless  of  quan- 
tity. 

Whether  the  weight  carried  was  ascertained  by  actually  weigh- 
ing the  cars  loaded  and  empty,  complainant  was  not  told,  though 
obviously  it  was  important  that  he  should  know.  His  persistent 
queries  elicited  no  response.  The  evidence  tends  to  show,  how- 
ever, that  with  the  exception  of  a  few  shipments  made  early  in 
the  year,  the  actual  weight  was  paid  on  ;  but  certainly  complain- 
ant was  not  to  be  blamed  for  being  pressing  and  persistent  in 
his  inquiries  when  the  published  rate-sheets  were  so  far  wanting 
in  clearness  and  certainty.  Had  all  the  facts  been  known  to 
him  precisely  as  they  are  brought  out  by  the  evidence,  it  is  not 
unlikely  that  this  complaint  would  have  been  limited  to  the  dis- 
crimination between  the  barrel  and  tank  rates  as  shown  by  the 
published  tariffs.  We  do  not  find  evidence  in  the  case  that  the 
officers  of  the  road  have  made  use  of  any  devices  to  give  further 
differences  than  those  which  the  rate-sheets  show,  and  the  tanks 
which  were  taken  at  uniform  rates  did  not  differ  widely  in  size, 
as  was  the  case  on  other  roads. 

It  is  apparent  from  the  correspondence,  that,  as  regards  the 
tank-cars  furnished,  and  the  return  of  them  by  the  company 
after  the  oil  has  been  delivered,  this  company  was,  and  perhaps 
still  is,  without  any  definite  rule.  It  is  impossible  to  doubt  from 
the  correspondence  that  the  officers  would  have  felt  at  liberty  to 
make  a  charge  to  complainant  for  returning  his  cars,  if  he  had 
shipped  over  their  lines.  It  is  not  claimed,  as  we  understand  it, 
that  the  Waters-Pierce  Company  was  so  charged  at  the  time  the 
letters  on  that  subject  were  written. 

On  the  whole,  we  find  that  neither  the  published  tariffs  nor 
the  correspondence  gave  to  the  complainant  the  information  he 
was  fairly  entitled  to ;  that  the  effect  was  to  repel 
his  attempts  to  engage  in  shipping  in  tank-cars  in  ^"JJl2g*I.*i. 
competition  with  the  Waters-Pierce  Oil  Company,  if,  4k8.R.co. " 
in  fact,  his  purpose  was  in  good  faith  to  enter  into 
the  competition. 

On  behalf  of  the  Cincinnati,  New  Orleans,  &  Texas  Pacific 
and  the  Alabama  Great  Southern  Railroad  Companies  a  legal 
argument  has  been  filed,  the  purpose  of ,  which  is  to 
demonstrate  that  the  transportation  of  oil  in  barrels  n"i,H.o"AT. 
is  so  far  a  different  traffic  from  the  transportation  of  aBdAUbam* 
the  same  article  in  tanks,  by  reason  of  the  different  ®-  8.  b-  Ck». 
circumstances  and  conditions,  that  the  charges  made  Jj^^^A^d!" 
upon  the  one  cannot  be  the  proper  measure  of  the 
charges  to  be  made  upon  the  other.     In  support  of  the  general 
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position  thus  taken,  quotations  are  made  from  Great  Western  R. 
Co.  V,  Sutton,  4  Eng.  &  Ir.  App.  239 ;  Lotspeich  v.  Central 
Railroad  of  Georgia,  73  Ala.  406;  s.  c,  18  Am.  &  Eng.  R.  R. 
Cas.  490 ;  Chicago,  etc.,  R.  R.  Co.  v.  People,  67  111.  24 ;  Girardot 
V,  Midland  R.  Co.,  4  Railw.  &  Can.  Traf.  Cos.  291 ;  Nicholson  v. 
Great  Western  R.  Co.,  5  C.  B.  (N.  S.)  636 ;  and  as  to  reasonable- 
ness of  charges,  Denby  Main  Colliery  Co.  v.  Manchester,  etc., 
R.  Co.,  II  App.  Cas.  97 ;  s.  c,  26  Am.  &  Eng.  R.  R.  Cas.  97 ; 
Smith  V.  Pittsburgh,  etc.,  R.  R.  Co.,  23  Ohio  St.  10;  and  Evans  v, 
Oregon,  R.  &  T.  Co.,  i  Interstate  Commerce  Reports,  336,  are 
relied  on.     These  are  instructive  cases. 

On  this  general  subject  we  have  already  said  all  that  we  think 
necessary  at  this  time.  The  traffic,  in  whichever  method  con- 
ducted, is  one  traffic.  The  two  methods  are  different,  but  the 
chief  difference  is  found  in  the  fact  that  for  the  one  the  defend- 
ants furnish  the  rolling-stock,  and  for  the  other  they  do  not^  but 
this  difference  cannot,  on  any  grounds  of  equity  or  justice,  enti- 
tle them  to  discriminate  in  their  charges  as  against  the  method 
which  is  conducted  according  to  the  usual  mode,  and  by  accept- 
ing the  facilities  they  offer.  The  conditions  are  such  that  justice 
cannot  be  done  to  those  who  send  their  merchandise  according 
to  the  customary  mode,  except  by  protecting  them  against  the 
relatively  lower  rates  which  are  given  to  those  who  adopt  the 
other  mode. 

On  the  question  of  discrimination  against  the  complainant,  the 
Diseriaiiiia-  Correspondence  with  the  general  freight  agent  of 
tioB.  corre-      thcse  roads  will  be  instructive. 

tpondence  with  April  9,  and  again  on  the  12th,  complainant 
'*"*J^ '"'*"**  wrote  the  general  manager  of  the  first-named  road 

for  rates.  On  the  i6th  the  general  freight  agent 
replied  as  follows  :  "  The  present  rate  on  oil  in  barrels,  car- 
loads, and  also  in  tanks,  from  Cincinnati  to  New  Orleans,  is  34 
cents  ;  Birmingham,  47  cents ;  Meridian,  58  cents ;  Vicksburg, 
54  cents ;  Knoxville,  244  cents ;  Chattanooga,  24.4  cents ; 
Atlanta,  46  cents ;  Montgomery,  47  cents ;  Jackson,  Miss.,  61 
cents  ;  Mobile,  34  cents  ;  Selma,  47  cents ;  Shreveport,  74  cents, 
per  cwt." 

April  18  complainant  again  wrote,  "Rates  from  Cincinnati 
received.  The  Standard  are  selling  oil  in  Birmingham,  Ala.,  at 
prices  which  indicate  a  lower  rate  than  you  quote.  I  therefore 
desire  to  know  if  your  rates  from  Ludlow  or  any  other  points  on 
your  lines  are  lower  than  rates  named  me  from  Cincinnati. 
Please  advise,  and  oblige." 

This  does  seem  to  have  been  answered,  and  the  inquiry  was 
renewed,  and  elicited  a  response  on  the  28th,  as  follows  :  — 

"Rates  on  coal  oil.     I  beg  leave  to  inform  you  that  the  rate 
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on  coal  oil  in  barrels,  car-load  lots,  Cincinnati  to  Birmingham,  is 
47  cents  per  hundred  pounds. 

"  We  have  renewed  rates  to  all  points  south  of  the  Ohio  and 
east  of  the  Mississippi  River,  as  published  March  31.  This 
basis  will  continue  in  existence  until  the  Interstate  Commission 
have  definitely  determined  the  question  of  the  long-and-short-haul 
clause.  You  are,  of  course,  aware  that  the  Steam  Railway  & 
Steamship  classification  makes  coal  oil,  car-loads,  sixth  class." 

The  noticeable  thing  about  this  letter  is,  that  it  refers  to  the 
classification  of  the  Southern  Railway  &  Steamship  Association 
with  an  evident  purpose  to  have  complainant  understand  that  this 
complainant  recognized  and  accepted  it.  The  proof  shows  that 
such  was  not  the  fact.  Defendant,  though  it  accepted  it  in  part, 
and  circulated  it  with  its  rate-sheets,  repudiated  it  so  far  as  con- 
cerned this  traffic  and  some  others,  and  its  rates  were  materially 
different  from  what  they  should  have  been,  had  that  classification 
governed  them.  The  repudiation  of  it,  however,  was  only  notified 
to  the  public  by  the  making  of  special  rate-sheets  which  were 
not  in  conformity  to  it,  —  obviously  a  very  imperfect  mode  of 
giving  the  information. 

April  28  complainant  writes,  — 

"Please  state  if  oil  in  tank-cars  and  barrels  is  under  same 
classification,  and  also  what  rate  per  barrel  you  ask  on  barrelled 
oil,  also  in  bulk,  per  tank-car,  and  how  many  gallons  you  allow 
to  a  barrel  in  bulk  per  tank-car." 

May  4  the  general  freight  agent  replies,  — 

"  As  stated  in  my  last  communication,  the  classification  of 
coal  oil  in  barrels  in  car-load  lots  is  sixth  class.  I  regret  that  I 
am  not  yet  in  position  to  quote  through-rates  on  coal  oil  in  tank- 
cars  to  all  points  reached  by  connecting  lines,  not  having  yet 
received  the  necessary  information  from  them. 

"I  am  not  able  to  answer  your  inquiry  as  to  how  many 
gallons  will  be  allowed  to  the  barrel,  but  beg  to  assure  you  that 
every  consignment  will  be  waybilled  upon  an  actual  weight 
basis." 

Here  is  repeatied  the  erroneous  information  about  the  classifi- 
cation. 

May  4  complainant  writes,  — 

"  Do  you  take  tank-cars  of  oil  at  actual  weight ;  that  is  to 
say,  do  you  weigh  each  and  every  car  ?  At  what  rate  per  barrel 
do  you  now  take  barrelled  oil ;  also  bulk  oil  per  barrel,  and  how 
many  gallons  of  bulk  oil  do  you  allow  to  a  barrel ;  also  what 
charges  for  return  of  empty  tank-cars  ?  In  my  letter  of  April  18 
I  asked  you  if  you  were  now  giving  any  lower  rateis  to  other 
parties  from  shipping  points  outside  of  Cincinnati  on  coal  oil  to 
the  various  points  and  places  named  to  me  per  your  letter  of 
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April  1 8.     To  this  question  you  have  not  as  yet  answered.     I 
would  be  much  obliged  if  you  would  answer  promptly." 

This  was  not  answered  promptly,  and  on  May  7  complainant 
writes  complaining  of  the  neglect,  and  also  01  discrimination 
between  shipments  in  barrels  and  in  tanks,  supposed  to  have 
been  agreed  upon  at  a  meeting  in  Chicago. 

May  9  the  general  freight  agent  replies,  — 

"  Rates  on  coal  oil.  Referring  to  your  two  favors  of  the  4th 
and  7th  instant,  I  regret  that  my  frequent  and  enforced  absences 
from  Cincinnati  have  at  times  prevented  as  prompt  replies  being 
given  to  your  communications  as  I  would  have  wished. 

"  I  beg  to  inform  you  that  this  company  was  not  represented 
at  any  meeting  held  in  Chicago  on  March  1 1,  and  also  that  upon 
all  shipments  of  coal  oil  in  barrels  we  propose  charging  upon  an 
actual  weight  basis. 

"  As  you  are  aware,  the  classification  of  the  Southern  Railway 
&  Steamship  Association  makes  the  rate  on  coal  oil  in  barrels, 
car-load  lots,  sixth  class.  You  are  also  aware  that  by  special 
authority  of  the  National  Railway  Commissioners  the  lines  of  the 
Southern  Railway  &  Steamship  Association  have  renewed  their 
former  rates,  and  I  take  pleasure  in  forwarding  to  you  by  this 
mail  a  copy  of  our  latest  tariff  from  Cincinnati. 

"  I  think  it  hardly  necessary  for  me  to  say  that  above  rates 
will  be  charged  to  all  shippers  alike." 

Here  the  mistake  about  the  classification  is  again  repeated. 
The  reference  to  the  National  Railway  Commissioners  —  by 
which  this  Commission  was  intended  —  was  misleading,  to  say 
the  least.  The  Commission  never  investigated  coal-oil  rates,  or 
gave  "  special  authority  "  for  their  renewal ;  it  never  sanctioned 
any  difference  in  the  rates  as  between  tank-car  and  barrel  ship- 
ments, and  had  never,  up  to  the  date  of  this  letter,  had  its 
attention  called  to  them  in  any  way.  What  it  did  was  to  relieve 
the  carriers  represented  in  the  association  temporarily  from  the 
strict  rule  of  the  fourth  section  of  the  Act  to  regulate  com- 
merce, with  a  restriction  that  in  the  mean  time  the  disparities 
existing  under  their  tariffs  should  not  be  increased. 

May  1 1  complainant  writes,  and  what  he  says  regarding  the 
classification  of  the  Southern  Railroad  &  Steamship  Association 
is  altogether  natural  under  the  circumstances  :  — 

"Yes,  I  am  aware  that  the  classification  of  the  Southern 
Railroad  &  Steamship  Association  makes  rate  on  coal  oil  in 
barrels  sixth  class  (same  as  tank-cars),  but  what  does  such  issu- 
ance of  a  rate  amount  to  when  not  lived  up  to  by  you  and  other 
lines }  Mr.  Gault  wrote  me  and  called  my  attention  particularly 
to  a  printed  circular  issued  by  Virgil  Powers,  commissioner, 
dated  Nov.  i,  1886,  in  which  barrelled  and  tank-car  oil  is  both 
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made  sixth  class.  Your  tariff  sheet  No.  11,  dated  November, 
1886,  just  received,  makes  barrelled  oil  fifth  class,  and  tank-car 
oil  sixth  class.  How  do  you  reconcile  this  ?  But  this  difference 
is  trivial  compared  to  other  more  gross  outrages   practised  by 

irour  lines  and  others  in  carrying  tank-car  oil  by  the  lump  (regard- 
ess  of  weight)  at  about  one-fourth  of  that  charged  on  barrelled 
oil  pound  for  pound. 

"  You  say  that  upon  all  shipments  of  coal  oil  in  barrels,  we 
propose  charging  upon  an  actual  weight  basis.  Does  this  apply 
to  tank-car  shipments  of  bulk  oil ;  and,  if  so,  do  you  actually  and 
without  a  question  weigh  each  and  every  tank-car  of  oil  that 
goes  over  your  line,  and  charge  full  weight  thereon  ? 

*' Please  name  me  rates  on  oil  in  tank-cars  and  barrels  to 
Lexington,  Chattanooga,  Atlanta,  Birmingham,  Jackson,  Miss. ; 
Meridian  and  Vicksburg,  Miss. ;  Knoxville  and  Huntsville, 
Tenn. ;  Shreveport,  La.  ;  and  Montgomery,  Ala.  I  trust  and 
hope  that  you  will  give  me  these  rates  promptly. 

"  Please  state  if  any  charge  for  return  of  empty  tank-cars.  Can 
you  not  pro-rate  with  the  Cincinnati,  Washington,  &  Baltimore, 
so  as  to  give  me  through-rates  from  here  to  above  points  ? " 

The  reply  May  14  is  as  follows  :  — 

"  In  my  letter  of  the  28th  ultimo,  which  you  refer  to,  I  advised 
you  that  we  had  renewed  rates  to  all  points  south  of  the  Ohio 
and  east  of  the  Mississippi  River,  the  same  as  were  in  effect  on 
March  31.  I  have  already  sent  you  copy  of  our  tariff  No.  11, 
which  indicates  rates  now  in  effect,  and  which  have  been  in  effect 
from  the  time  we  received  from  the  National  Commissioners  the 
exemption  from  the  fourth  clause  of  the  Interstate  Commerce 
Law.  I  note  your  request  to  be  furnished  with  rates  to  Lexing- 
ton, Chattanooga,  Atlanta,  Birmingham,  Jackson,  Meridian, 
Vicksburg,  Knoxville,  Huntsville,  Shreveport,  and  Montgomery, 
and  will  endeavor  to  obtain  the  necessary  information  from  con- 
necting lines,  and  advise  you  further  as  early  as  possible. 

"  I  regret  that  we  cannot  pro-rate  with  the  Cincinnati,  Wash- 
ington, &  Baltimore  road,  and  our  rates  will  consequently  apply 
from  Cincinnati." 

The  inquiry  as  to  a  charge  for  the  return  of  the  tank-cars,  it 
will  be  seen,  is  not  responded  to. 

May  16  complainant  writes  to  get  rates,  and  adds,  — 

"  Please  inform  me  why  you  cannot  pro-rate  with  the  Cincin- 
nati, Washington,  &  Baltimore  on  the  through-rate  on  the  oil 
from  here.  You  certainly  must  pro-rate  with  her  on  other  busi- 
ness from  other  points,  or  from  east  and  west." 

The  answer  May  20  was,  that  "  all  shipments  of  coal  oil  pay 
our  rates  from  Cincinnati,  and  we  are  not  pro-rating  on  this 
traffic  from  any  point  whatever." 
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Some  other  letters  near  this  time  are  omitted,  as  not  being 
important  to  this  controversy. 

May  28  the  general  freight  agent  writes,  — 

"  Referring  to  recent  correspondence,  and  quoting  rates  to  the 
points  named  in  your  letter  of  the  nth  instant,  I  beg  to  inform 
you  that  the  following  rates  on  coal  oil  are  obtainable  from 
Cincinnati  to  the  points  named :  — 

In  car  tanks. 

Lexington $26  00 

Chattanooga 50  00 

Atlanta 61  80 

Birmingham 60  00 

Meridian 60  00 

Vicksburg 60  00 

Knoxville 50  00 

Huntsville 37c.  per  100  lbs. 

Shreveport 118  00 

Montgomery II2  00 

As  bearing  upon  this  table,  a  list  of  shipments  was  given, 
some  of  the  figures  in  which  require  notice.  The  rate  —  bar- 
rel rate  —  to  Lexington  was  soon  reduced  to  10  cents  per  hun- 
dred pounds,  the  tank  rate  remaining  the  same.  The  average 
shipment  in  tank-cars  to  that  point  seems  to  have  been  of  31,223 
pounds  weight,  which  would  make  the  rate  on  tank-car  shipments 
about  8.32  per  hundred  pounds,  and  the  barrel  rate  about  20  per 
cent  higher.  The  only  shipper  to  this  point  in  either  mode 
was  the  Standard  Oil  Company  of  Kentucky.  In  contrast  to 
these  the  shipments  from  Cincinnati  to  Chattanooga  were  in 
tank-cars  varying  from  25,000  to  43,815  pounds.  The  barrel 
rate  was  33  cents  per  hundred  pounds.  The  tank  rate  was  $$0 
per  car.  At  33  cents  per  hundred  pounds,  the  rate  on  the 
oil  carried  in  the  smallest  car  would  have  been  $82,50;  on 
that  carried  in  the  largest  it  would  have  been  $144.50.  On 
an  average  of  the  two  it  would  have  been  $113.54.  The 
average  makes  the  rate  on  barrel  shipments  125  per  cent  in 
excess  of  the  rate  on  tank  shipments,  instead  of  20  per  cent 
excess,  as  at  Lexington. 

A  similar  vast  discrepancy  was  shown  in  the  rates  from 
Cincinnati  to  Meridian.  The  tank  rate 'was  $60,  which,  if  the 
tanks  averaged  24,000,  would  make  the  rate  per  hundred  pounds 
25  cents  ;  or  if  they  averaged  30,000,  20  cents ;  but  while 
this  charge  remained,  the  rate  on  barrel  shipments  was  raised 
to  56  cents  per  hundred  pounds,  —  probably  not  less  than  175 
per  cent  excess  over  the  tank-car  rate. 

May  30  complainant  sent  the  following  letters :  — 


r 
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"Please  name  rate  on  oil,  tank-cars  and  barrels,  car  lots, 
to  Mobile  and  New  Orleans." 

Also  — 

"  Yours  28th,  enclosing  rates,  finally  to  hand,  after  several 
applications.  These  rates  are  prohibitory  on  my  shipments, 
as  you  know  full  well,  and  the  device  or  method  of  the  tank- 
car  shipment  in  bulk  is  purposely  used  against  me  (who  ships 
entirely  in  barrels)  in  order  that  I  cannot  compete  with  the 
Standard  Oil  Company  in  the  sale  of  my  products. 

"  By  these  rates  thus  given  me  to  nine  prominent  points  in 
the  South,  you  discriminate  against  my  shipments  not  less 
than  67  per  cent,  and  as  high  as  213  per  cent ;  while  to  one 
—  Huntsville,  Ala. — you  make  the  rate  the  same  per  hun- 
dred pounds  for  both  barrelled  oil  and  that  in  tank-cars.  I  will 
here  show  you  how  I  arrive  at  this  comparison  :  — 

*'A11  the  bulk  oil  carried  in  tank-cars  from  the  Pennsyl- 
vania oil  regions  to  the  seaboard  pays  the  same  amount  lor 
50  gallons  in  bulk  as  for  50  gallons  (including  the  barrel),  or 
the  empty  barrel  is  carried  extra  to  compensate  for  the  return 
of  the  empty  tank-car,  and  cannot  bring  back  freight,  as 
against  a  box  car  that  can.  I  maintain  and  assert  that  the 
tank-cars  of  the  Standard  Oil  Company  hold  at  least  100  bar- 
rels of  50  gallons  (or  5,000  gallons  each)  on  an  average,  while 
some  of  them  hold  over  6,500  gallons  (or  130  barrels) ;  but  for 
a  fair  and  equitable  basis  I  will  call  it  100  barrels,  and  here- 
with giv6  you  the  results  and  the  amount  of  discrimination 
you  dare  to  impose  on  me  in  the  face  and  eyes  of  the  Inter- 
state Act :  — 

From  Cincinnati  to  —     ^nw''  t»r^i 


Lexington,  Ky.  . 
Chattanooga,  Tenn. 
Atlanta,  Ga.  .  . 
Birmingham,  Ala. 
Meridian,  Miss.  . 
Knoxville,  Tenn.  . 
Shreveport,  La.  . 
Montgomery,  Ala. 
VicksDurg,  Miss. . 
Huntsville,  Ala.    . 
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"  Do  you  really  think  that  under  the  Interstate  Act  you  can 
boldly  go  on  and  thus  discriminate  against  my  shipments  to  the 
ruination  of  my  business,  which  you  doubtless  are  willing  to 
hazard  in  the  mterest  of  the  Standard  Oil  Company  so  long  as 
they  foot  the  bills,  or  compensate  you  for  all  damages  that  may 
accrue  for  such  gross  violations  of  the  law  ? 
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"  I  desire  to  call  your  attention  to  sect.  lo  of  the  Interstate 
Act  as  a  further  warning  from  one  who  wants  to  ship  his  oil 
products  over  your  line,  and  to  give  you  notice  that  for  every 
tank-car  load  of  oil,  as  well  as  for  every  smaller  lot,  L.  C.  L., 
that  you  have  carried  since  the  Interstate  Act  has  taken  effect, 
and  all  such  from  this  time  forth,  that  discriminates  or  has  dis- 
criminated against  my  shipments,  I  shall  hold  your  road  and  all 
the  officers  concerned  therein  to  a  strict  accountability  for  each 
and  every  offence.  I  emphatically  protest  against  such  gross  dis- 
crimination, and  call  upon  you  to  desist  as  an  extra  warning.  If 
at  any  time  you  conclude  to  change  your  tactics  upon  this  sub- 
ject, please  inform  me." 

June  2  came  the  reply,  — 

"  Your  two  letters  of  the  30th  ultimo  to  hand.  The  rates  on 
coal  oil  from  Cincinnati  to  New  Orleans  are  at  present  as  fol- 
lows: Tank-cars,  $60  per  car;  barrels,  34  cents  per  hundred 
pounds. 

"  It  will  be  necessary  for  me  to  communicate  with  my  connec- 
tions before  I  can  quote  rates  to  Mobile.  I  will,  however,  do  this 
as  early  as  possible.  As  regards  the  rate  to  Huntsville,  I  would 
explain  that  the  Marietta  &  Cincinnati  Company  refuse  to  make 
any  reduction  to  the  local  stations  ;  therefore  I  could  not  give 
you  a  lower  rate  on  coal  oil  in  tank-cars  than  is  made  on  barrels. 
We  very  much  prefer  to  handle  this  traffic  in  tank-cars,  and  I 
should  be  glad  if  you  could  conveniently  arrange  to  forward  your 
oil  in  this  manner.  I  completely  fail  to  find  any  discrimination 
in  this,  as  the  rates  are  open  to  you  and  to  all  other  shippers,  and 
I  shall  be  glad,  indeed,  if  you  can  use  them." 

It  is  scarcely  necessary  to  follow  this  correspondence  farther. 
From  this  time  on,  it  consists  largely  on  the  part  of  complainant 
of  complaints  he  makes  of  discriminations  as  against 
Besnit  of  cor.  barrel  rates.  We  think  and  we  find  that  complainant 
rlad^ingrof*  ^^^  unjustly  discriminated  against  by  the  Cincinnati, 
Commission.  Ncw  Orleans,  &  Texas  Pacific  Railway  Company  dur- 
ing the  whole  period  covered  by  the  petition  filed 
against  it,  and  was  also  unjustly  discriminated  against  by  the 
same  railway  company  in  connection  with  the  Alabama  Great 
Southern  Railroad  for  the  like  period.  We  find  that  the  tank 
rates,  which  were  made  uniform,  regardless  of  quantity,  were  in 
themselves  an  unjust  discrimination.  The  general  freight  agent 
notifies  complainant  that  they  were  made  on  an  estimate  of 
seventy  barrels  capacity.  A  statement  put  in  evidence  by  the 
Standard  Oil  Company  of  Kentucky,  which  was  the  principal 
shipper  in  tank-cars,  showed  the  average  capacity  of  tanks  made 
use  of  in  their  shipments  to  be  over  a  hundred  barrels.  This 
increased  enormously  the  difference  between  rates  in  barrel  and 
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tank  shipments,  which  we  have  already  found  would  have  been 
excessive  had  the  capacity  of  the  tank-cars  been  no  more  than  it 
was  assumed  to  be. 

We  also  find  that  there  was  unjust  discrimination  as  against 
complainant,  and  in  favor  of  the  Standard  Oil  Company  of  Ken- 
tucky, in  this,  that  from  April  5  to  April  21  defendant  was 
nominally  making  a  uniform  rate  on  oil  in  barrels  and  in 
tank-cars  by  the  hundred  pounds  ;  but  it  shows  without  dispute 
that  the  Standard  Oil  Company  of  Kentucky  was  during  that 
time  sending  oil  in  tank-cars  over  defendant's  road  apparently  at 
tank-car  rates.  If  the  rates  were  computed  by  the  hundred 
pounds,  it  was  not  only  on  an  assumed  basis,  but  on  one  that 
fell  far  short  of  actual  weight.  In  point  of  fact,  there  was  no 
shipment  whatever  in  tank-cars  by  weight. 

It  is  noticeable  also  that  it  was  not  until  May  28  that  com- 
plainant was  enabled  to  obtain  tank-car  rates  to  Lexington,  Chat- 
tanooga, Atlanta,  and  other  towns  named  in  his  letter  of  that 
date,  yet  the  Standard  Oil  Company  had  all  the  while  been 
shipping  to  those  points  over  this  road,  and,  of  course,  had  rates 
given  it. 

It  is  further  to  be  noted,  that  complainant  was  not,  on  his 
request  for  it,  given  the  information  whether,  if  he  supplied  him- 
self with  tank-cars,  and  sent  his  oil  by  that  mode,  he  would  be 
charged  for  the  return  of  the  empty  cars.  He  should  have  been 
given  the  very  important  information  that  trackage  was  paid  by 
defendant,  instead  of  a  charge  exacted. 

The  general  freight  agent  failed  on  the  hearing  to  explain  why 
he  several  times  made  reference  in  his  letters  to  the  classifica- 
tion of  the  Southern  Railway  &  Steamship  Association.  The 
circumstances  fairly  called  for  such  an  explanation.  It  is  an 
important  fact,  which  this  officer  should  have  perceived,  that 
without  this  classification  sheet  a  shipper  would  be  unable  to 
ascertain  what  the  rates  over  his  road  were  without  coming  to 
him  for  them ;  and  yet  his  company  accepted  the  classification 
only  in  part,  and  claimed  not  to  be  responsible  for  it  farther. 
He  seems  to  ignore  the  fact,  that,  except  in  connection  with  the 
classification,  the  publication  of  his  rates  is  not  in  compliance 
with  the  law. 

It  is  quite  possible  that  this  officer,  and  also  the  correspond- 
ing officer  of  one  or  more  of  the  other  defendants,  did  not  be- 
lieve complainant  was  in  good  faith  endeavoring  to  obtain  tank 
rates  for  his  own  use.  We  do  not  ourselves  know  that  he  was. 
But  that  was  no  excuse  for  keeping  from  him  or  from  anybody 
else  a  knowledge  of  such  facts  as  would  affect  the  rates.  The 
general  public  had  a  right  to  know  what  the  rates  were,  and  any 
one  who  was  contemplating  even  the  possibility  of  making  use 
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of  them  had  special  right  to  ask  for  them.  Complainant  had  a 
legal  right  to  know  whether,  when  the  charge  was  to  be  made 
by  the  hundred  pound^,  it  would  be  on  an  actual  weighing  or  on 
an  estimate. 

He  had  an  equal  right  to  be  informed,  that,  instead  of  being 
charged  for  the  return  of  the  empty  car,  he  would  be  paid  for 
its  use. 

The  published  rate-sheets,  so  far  as  they  related  to  rates 
on  the  lines  of  these  defendants,  ought  to  have  given  the 
information  on  both  these  points;  and  if  they  were  blind  or 
ambiguous,  it  should  have  been  supplied  on  request. 

The  Newport  News  &  Mississippi  Valley  Company,  and  the 

Louisville,  New  Orleans,  &  Texas  Railroad  Com- 
^'onrliw.  pany,  we  find  to  have  been  guilty  of  discrimination 
port  Newt  k  against  complainant  in  taking  tank-cars,  irrespective 
M.y.AidLoBis-  of  capacity,  on  an  assumption  that  the  average  ca- 
t.'b!co»?  *      pacity  was  eighty-five  barrels,  and  charging  therefor 

a  rate  which,  as  compared  with  the  rate  on  barrel 
shipments,  would  have  been  relatively  too  low,  had  the  capacity 
been  as  was  assumed,  and  which  was  relatively  very  much  too 
low  in  view  of  the  actual  capacity. 

On  the  hearing  it  was  insisted,  on  behalf  of  the  first-named  of 
these  two  defendants,  that  the  assumption  on  which  its  rate  was 

estimated  was  made  in  good  faith,  and  upon  infor- 
R«teR  made  by  niation  givcu  by  an  agent  of  the  Standard  Oil  Com- 
k^Ly, B. Co!    pany  of  Kentucky,  which  was  believed  to  be  correct, 

but  which  proved  not  to  be  so.  The  agent  who  gave 
the  information  was  before  the  Commission,  and  admitted  giving 
it,  but  insisted  it  was  given  after  the  shipments  in  question  were 
made,  and  that,  as  he  understood  the  question  put  to  him,  it 
related  to  another  line  of  cars,  and  not  to  the  line  in  use  on 
defendant's  road.  It  is,  perhaps,  not  very  important  now  whether 
defendant's  officer  was  or  was  not  in  fact  misled.  The  mischief, 
so  far  as  concerned  the  business  of  complainant,  was  done  by 
giving  tank-car  rates  instead  of  rates  by  the  weight  or  quantity  ; 
and  this  wrong,  which  was  one  of  policy  on  the  part  of  this  defend- 
ant, was  made  more  prominent  and  perhaps  damaging  by  a 
misstatement  in  the  correspondence. 

Complainant  had  expressed  a  purpose  to  obtain  tank^ars  for 
his*  own  business,  and  was  desirous  to  know  whether  he  was  to 
be  charged  by  the  car  irrespective  of  the  capacity.  This,  we 
have  seen,  was  the  practice  on  the  road  of  this  defendant ;  but 
in  reply  he  was  told  that  the  tank-car  was  estimated  at  20,000 
pounds,  and  if  the  weight  was  more,  the  excess  would  be  charged 
for.  To  make  sure  on  this  point,  he  wrote  the  general  freight 
agent ;  and  the  reply,  June  i,  1887,  was,  "A  tank-car  is  supposed 


INTERSTATE   CX)MMERCE TRANSPORTATION    PETROLEUM.      62 1 

to  weigh  20,000  pounds  ;  if  it  weighs  more,  then  we  will  charge 
for  it."  In  point  of  fact,  the  assumption  was,  that  the  weight 
was  very  much  greater;  85  barrels  at  325  pounds  each  would 
be  27,640  pounds,  and  the  defendant  did  not  make  any  ad- 
ditional charge  when  the  weight  reached  35,000  pounds,  as 
it  sometimes  did.  If  this  statement  was  made  in  good  faith,  it 
is  difficult  to  account  for  it,  and  it  is  not  accounted  for.  If  it  was 
the  result  of  mere  carelessness,  it  was  not  the  less  mislead- 
ing to  complainant.  The  necessary  tendency  was  to  dis- 
courage him  from  entering  into  competition  in  this  mode  of 
shipment  if  he  had  a  purpose  to  do  so,  as  he  professed  to  have. 
Had  he  provided  himself  with  cars  for  tank  shipments,  and  been 
charged  as  he  was  told  he  would  be,  the  discrimination  against 
him  would  have  put  success  in  the  traffic  out  of  question. 

It 'appears  that  this  company  had  no  rule  or  settled  practice  as 
to   paying  trackage   for  the   use  of  tank-cars,  and 
considered  itself  at  liberty  to  deal  with  that  subject  ^•'  ^^*' 
by  special  contract.     The  facts  were  brought  out  by  eerning!"' 
questions  put  by  members  of  the  Commission,  as 
follows :  — 

*'  Question,     Do  you  pay  car  service  on  the  tank-cars } 

^^  Answer.  On  some  cars  only.  We  have  an  arrangement  by 
which  we  do  not  pay. 

"  Q.     On  which  do  you  not  pay } 

"  A,  We  have  an  arrangement  with  M.  K.  Fairbanks  &  Co. 
I  do  not  think  we  pay  any  thing  on  those  cars,  but  we  haul  them 
empty  free. 

"  Q,  Well,  on  the  other  cars  do  you  pay  car  service  the  same 
way? 

*'  A.  We  are  compelled  to  pay  the  same  as  our  competitors, 
or  we  could  not  get  the  cars  to  handle  that  business.  It  is  three- 
fourths  of  a  cent  a  mile. 

"(2-  What  do  you  mean  by  *that,  so  far  as  this  company  is 
concerned,  we  do  not  pay  mileage  in  either  direction,  or  haul  any 
empty  cars  free '  ? 

''A,  That  letter  was  written  in  April.  At  that  time  the 
matter  was  being  discussed  between  the  lines  that  refused  to 
pay  mileage  on  any  cars,  and  because  they  spoke  of  its  being 
abrogated  by  all  lines. 

"  0.  Then  your  statement  there,  that  you  did  not  pay  mileage, 
was  based  on  the  belief  that  the  conference  resulted  in  their 
refusing  to  pay  i 

"  A,  Yes,  sir,  refusing  to  pay  mileage  on  all  empty  cars ;  but 
I  told  Mr.  Rice  in  person  that  we  would  allow  him  the  same  as 
anybody  else. 

"  Q'  Is  your  tank-car  mileage  the  same  as  it  is  on  any  other 
cars? 
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"  A,     Yes,  sir ;  three-fourths  of  a  cent. 

"  Q,     That  is  the  regular  mileage  paid  on  cars  ? 

"i4.     Yes,  sir. 

"  Q.  Can  you  specify  the  shippers  to  whom  you  pay  mileage, 
and  those  you  do  not  ? 

"  A.  That  is  an  account  not  kept  in  my  office,  but  I  know 
that  with  some  we  have  an  arrangement  not  to  pay  mileage. 

"  Q.     You  have  no  uniform  rule  on  that  subject } 

*^A,  That  depends  on  the  kind  of  agreement  made  on  the 
business. 

"0-  As  far  as  you  know,  M.  K.  Fairbanks  &  Co.  is  the  only 
concern  to  which  you  do  not  pay  mileage ;  is  that  it  ? 

"  A,     I  cannot  say  that. 

"  Q,  You  have  stated  that  it  is  the  only  concern  you  know 
of.? 

*M.  No,  sir ;  I  am  not  prepared  to  say  it  is.  I  do  not  know 
it  to  be  so,  because  I  think  possibly  others  are  not  paid  mileage 
by  us. 

"  Q.     How  is  it  with  reference  to  the  Union  Tank  Line  cars  ? 

"  A,  I  think  it  very  possible,  but  we  do  not  keep  that  account 
in  my  office.*' 

Here,  it  is  obvious,  are  or  may  be  present  all  the  mischiefs 
that  attend  the  giving  of  special  jates  and  rebates.  The  rail- 
road manager  who  supposes  this  to  be  admissible  has  not  fully 
grasped  the  significance  of  those  features  of  the  Act  to  regulate 
commerce  which  were  enacted  to  establish  uniformity,  equ^ity, 
and  publicity. 

It  is  proper  to  say,  on  behalf  of  those  two  defendants,  that, 
after  the  filing  of  the  complaint,  their  rates  were  revised,  and 

made  much  more  reasonable  and  just.  It  is  also 
nuied  r^fai  P^op^r  to  givc  them  the  benefit  of  the  protest  made 
information,      by  the  general  agent  of   the  first-named  company 

against  being  supposed  to  have  intentionally  carried 
the  very  large  tanks  with  knowledge  of  the  actual  capacity.  If 
the  officer  was  misled,  as  he  claims  to  have  been,  the  blame 
should  fall  upon  the  party  deceiving  him.  We  cannot  say  in 
this  case  that  there  was  any  thing  more  fhan  an  honest  mis- 
apprehension, and  are  inclined  to  think  that  such  was  the  fact ; 
but  one  of  the  difficulties  attending  cases  of  this  nature  is,  that, 
while  the  law  imposes  severe  penalties  on  the  carrier  and  its 
agents  for  acts  on  their  part  designed  or  calculated  to  create  dis- 
crimination as  between  shippers,  it  imposes  none  on  shippers 
themselves  who  by  artifice,  misrepresentation,  false  billing,  or 
other  deception  of  the  carrier,  secure  advantages  to  themselves 
which  it  would  be  illegal  and  punishable  for  the  carrier  voluntarily 
to  grant.     If,  therefore,  the  agent  of  the  Standard  Oil  Company 
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had  purposely  misled  the  defendant's  officer  in  the  matter 
referred  to,  and  thereby  obtained  an  unfair  advantage,  the  com- 
plainant would  be  without  redress,  unless,  on  the  ground  of  neg- 
ligence, defendant  could  be  held  responsible  for  acting  upon  the 
false  information. 

The  Illinois  Central  Railroad  Company  we  find  to  have  dis- 
criminated unjustly  against  complainant  by  making  cng^ofth© 
some  of  the  barrel  rates  excessively  high  as  com-  uiiioucent. 
pared  to  those  on  tank-car  shipments,  and  also  by  *-Co«  ^ond 
shipping  at  car  rates  irrespective  of  quantity,  while  JJ|JjJ„\J|J^ 
leading  complainant  to  understand  that  if  the  capa- 
city exceeded  a  specified  minimum,  the  excess  would  be  charged 
for. 

From  the  evidence  it  appears  that  during  the  period  in  con- 
troversy tank-car  shipments  were  made  over  the  road 
of  defendant  to  New  Orleans  only.     To  points  to  ^'■•'  ^^' 
which  no  tank-car  shipments  were  made,  this  defend-  ^^^den^r 
ant   did  what  was  also  done   by  the   Louisville    & 
Nashville  Railroad  Company  in  some  cases,  —  made  the  same 
rates  by  the  hundred  pounds,  whether  shipments  were  in  tanks 
or  barrels.     If  these  equal  rates  were  offered  to  the  public  in 
good  faith,  defendant  ought  to  be  compelled  to  give  the  like  uni- 
form rates  to  points  to  which  tanks  were  sent ;  and  if  they  were 
not  offered  in  good  faith,  the  defendant  ought  to  be  held  estopped 
by  its  own  rate-sheets  from  disputing  the  justice  of  this  uniform 
rule. 

But  in  this  case  we  find,  as  we  have  so  often  found  in  others, 
that  parties  applying  for  tank-car  rates  are  misled  into  supposing 
they  are  graded  by  quantity,  when  in  fact  they  are  uniform  by 
the  tank-car. 

May  3,  1887,  the  general  freight  agent  of  defendant  wrote 
complainant  as  follows  :  — 

"Yours  without  date.  I  replied  to  your  previous  letter 
promptly,  stating  that  the  rate  on  oil  from  Cairo  (according  to 
the  tariff  sent  you)  when  in  full  car-loads  would  take  fourth  class, 
released,  whether  in  tanks  or  barrels,  which  will  give  the  informa- 
tion desired." 

May  4  he  wrote  again,  — 

"Yours  of  the  30th  ultimo.  Our  rates  on  oil  in  car-loads, 
released,  20,000  pounds  and  over,  Cairo  to  Jackson,  Miss.,  50 
barrels  and  over,  $1.65  per  barrel;  in  tank-cars,  24,000  pounds 
■  and  over,  37  cents  per  hundred  pounds  ;  Cairo  to  New  Orleans, 
in  barrels  or  tank,  car-loads,  24,000  pounds  and  over,  24  cents  per 
hundred  pounds. 

"  We  have  no  rates  at  present  in  effect  from  Cleveland,  but 
would  refer  you  to  H.  Coope,  Ga.,  O.  &  W.  Railroad,  Cincinnati, 


624  WCE  V.  LOUISVILLE   h  NASHVILLE  R.  CX).  et  ol. 

O.,  for  rates  from  that   point  to   New  Orleans  and  Jackson^ 
Miss.,  via  Odin." 

What  is  noticeable  in  these  letters  is,  that  the  rate  given  is  the 
same  on  shipments  in  the  two  modes,  and  that  a  minimum  car- 
load rate  is  mentioned.  The  agent  explains  in  oral  testimony 
before  the  Commission  that  the  rates  here  specified  were  old 
rates  temporarily  restored,  and  that  there  was  a  complete  revis- 
ion of  rates  afterwards. 

May  3 1  the  agent  writes  complainant,  — 

"  Rates  on  oil.  —  I  have  your  much-appreciated  favor  of  the 
26th  instant.  We  charge  for  actual  weights  on  oil,  whether  in 
tanks  or  barrels ;  and,  as  previously  advised,  our  rates  are  to  all 
shippers  alike. 

"Tanks  which  are  hauled  one  way  loaded  are  at  present 
returned  without  extra  charge  in  the  same  manner  as  other 
foreign  cars  are  handled. 

'*  The  Mississippi  Valley  joint  classification  makes  coal  oil  in 
car-loads,  whether  in  wood  or  in  tanks,  fourth  class,  which  rates 
we  charge  to  points  taking  Mississippi  Valley  joint  classification." 

The  agent  says  of  this  letter  in  his  oral  evidence,  — 

"  That  refers  to  oil  to  local  stations.  It  does  not  refer  to  New 
Orleans,  as  Mr.  Rice  had  been  repeatedly  advised  what  the  rate 
was  there." 

Now  put  this  in  plain  English,  it  is  this :  Defendant  proposed 
to  charge  for  actual  weight  on  oil  in  tanks  to  the  points  only  to 
which  no  shipments  in  tanks  were  made.  The  offer  of  equal 
rates  to  the  shippers  in  barrels  was  therefore  illusory. 

Sept.  30  complainant  wrote  the  general  freight  agent,  — 

"  I  desire  and  propose  to  build  twenty  tank-cars  immediately 
to  run  over,  your  lines,  provided  you  will  assure  or  guarantee  me 
as  low  net  rates  as  you  accord  to  any  other  shipper,  regardless 
of  quantity  shipped  ;  also  that  you  will  carry  oil  for  me  in  tank- 
cars  from  any  point  or  station  on  your  line,  to  points  on  and 
beyond  your  lines,  at  the  same  proportionate  (or  division  of  a 
through-rate)  that  you  receive  or  get  out  of  the  most  favored 
shipper. 

"  Please  state  how  large  capacity  of  tank-cars  you  would  allow 
to  run  over  your  road,  and  how  large  tank-cars  have  been  used 
on  your  road  ;  please  answer  promptly." 

The  answer,  Nov.  2,  is  as  follows  :  — 

"  Rate  on  oil  from  Cairo.  —  Upon  returning  to  my  office  after 
an  absence  of  several  weeks  out  on  the  line,  I  find  your  favors  of 
Sept.  30  and  Oct.  13. 

"  Coal  oil  or  its  products  in  barrels  is  now  third  class  ;  if  re- 
leased, sixth  class ;  actual  weight  to  be  charged  for  each  case, 
but  not  less  than  24,000  pounds  per  car-load.     I  trust  this  heavy 
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reduction  in  our  local  rates  will  enable  you  to  do  a  large  business 
over  our  line.  As  regards  our  guaranteeing  you  as  low  net  rates 
as  other  shippers  are  charged,  I  have  repeatedly  assured  you  that 
our  rates  are  the  same  to  all  shippers,  and  I  do  not  know  that  I 
can  do  any  more  than  already  stated  in  this  matter. 

"  I  believe  the  largest  tank-cars  we  have  ever  hauled  over  our 
line  contained  about  40,000  pounds,  and  as  low  as  20,000  pounds. 

"  I  trust  these  new  rates  will  enable  you  to  ship  over  our  line 
not  only  to  the  strictly  local  stations,  but  to  Jackson,  Tenn., 
Holly  Springs,  Grenada,  and  Jackson,  Miss.,  as  well,  at  all  of 
which  points  there  is  a  good  trade. 

"  We  would  also  like  to  handle  business  for  you  to  Aberdeen, 
West  Point,  and  Starkville,  Miss.,  which  points  we  can  reach  via 
Durant  &  C,  A.  &  N.  Railroad." 

This  answer  was  as  polite  as  it  was  misleading.  The  party 
writing  desires  us  to  understand  that  it  had  no  reference  to  ship- 
ments to  New  Orleans,  though  nothing  in  it  or  in  the  letter  to 
which  it  was  an  answer  would  restrict  it  in  any  such  way ;  and 
how  this  officer  could  reconcile  it  to  his  duty  to  his  own  company 
or  to  the  public  to  allow  shipments  of  40,000-pound  tanks  to 
New  Orleans  at  the  rates  charged  on  tanks  of  20,000  pounds,  he 
fails  entirely  to  explain,  as  he  does  also  to  explain  or  excuse  his 
discrimination  in  this  regard  between  shipments  to  New  Orleans 
and  those  complainant  might  make  to  other  points  to  which  the 
other  shippers  over  defendant's  line  were  not  sending  tank-cars. 

Here,  again,  the  question  of  paying  for  the  use  of  the  tank- 
cars  comes  in  question.  It  has  been  seen  that  on  May  3 1  the 
general  freight  agent  wrote,  "  Tanks  which  are  hauled  one  way 
loaded,  are  at  present  returned  without  extra  charge,  in  the  same 
manner  as  other  foreign  cars  are  handled,^'  What  is  meant  by  this, 
we  do  not  know.  All  the  evidence  adduced  before  us  tends  to 
show  the  rule  to  be,  that  foreign  cars  are  not  merely  returned 
without  charge,  but  that  their  use  is  paid  for. 

This  officer  being  on  the  stand,  the  following  proceedings  took 
place  :  — 

"  Q.     What  mileage  do  you  pay  for  the  use  of  tank-cars  } 

"  A.     I  have  nothing  to  do  with  mileage. 

"  Q.  Have  you  no  knowledge  as  to  the  amount  of  mileage 
paid } 

"-4.  If  there  is  any  paid,  it  is  three-fourths  of  a  cent,  the 
same  as  other  cars.     We  make  no  discrimination  in  that  matter. 

"  Q,     You  treat  one  car  the  same  as  you  do  the  other  t 

**A,     That  is  my  understanding." 

If  the  general  freight  agent  of  the  defendant  did  not  know 
what  the  rule  was  on  this  important  subject,  it  may  be  safely 
assumed  that  the  defendant  made  no  publication  which  gave  the 

33  A.  &  E.  R.  Cas.  —  40. 
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information  to  the  general  public.  So  long  as  that  was  the  case, 
a  protest  that  the  defendant  makes  no  discrimination  is  not  ^ery 
assuring.  The  public  was  entitled  to  information  given  in  an 
authoritative  way  as  a  part  of  the  rate-sheet  itself,  and  should  not 
have  been  left  to  suppose  or  imagine  that  it  was  or  might  be 
the  subject  of  private  arrangement. 

Nothing  in  these  cases  more  distinctly  challenges  attention 
than  the  fact  that  several  of  the  defendants,  while  giving  tank 
rates  regardless  of  the  quantity  carried,  informed  complainant, 

when  interrogated  by  him  on  the  subject,  that  if  the 
rates  nvuii'-  quantity  exceeded  a  certain  specified  weight,  a  charge 
leMofqaantity,  would  bc  made  for  the  excess.  The  published  rate- 
whiie  Inform-  shccts  ought  to  havc  given  clear  and  reliable  informa- 
ing  compuin-     ^^^^  ^^  ^^^  subject,  and  it  was  only  because  they  were 

Ant  otherwise.        ,  i  •  i  i        •  •   •         i  "^ 

silent  or  ambiguous  that  the  inquiries  became  neces- 
sary. The  remarkable  thing  about  the  matter  is,  that  so  many  of 
these  defendants  should  make  the  same  mistake ;  a  mistake,  too, 
that  it  was  antecedently  so  improbable  any  one  of  them  would 
make.  The  Louisville  &  Nashville,  the  Cincinnati,  New  Orleans, 
&  Texas  Pacific,' the  Newport  News  &  Mississippi  Valley,  and 
the  Illinois  Central  Companies  are  all  found  giving  out  the  same 
erroneous  information,  and  no  one  of  them  can  tell  how  or  why  it 
happened  to  be  done,  much  less  how  so  many  could  contempora- 
neously, in  dealing  with  the  same  subject,  fall  into  so  strange  an 
error.  It  is  to  be  noted,  too,  that  it  is  not  a  subordinate  agent  or 
servant  who  makes  the  mistake  in  any  instance,  but  it  is  the  man 
at  the  head  of  the  traffic  department,  and  whose  knowledge  on 
the  subject  any  inquirer  would  have  a  right  to  assume  must  be 
accurate.  In  no  case  is  the  error  excused  :  and  if  it  be  conceded 
that  there  was  no  purpose  to  mislead,  the  case  is  not  relieved  of 
unpleasant  features ;  for  gross  negligence,  when  it  is  damaging, 
may  be  equally  culpable  with  wrongs  of  intent. 

In  our  review  of  these  cases,  two  facts  have  been  constantly 
Farts  to  show  Pressing  upon  attention,  as  constituting  cogent  if  not 
that  defcudant's  conclusivc  proof  that  the  several  defendants  operating 
tariff  sheets  Hncs  cast  of  the  Mississippi  were  not  endeavoring  by 
^*t"j*8U^"*^     their  tariff  sheets  to  adjust  their  rates  on  grounds  of 

relative  justice,  as  between  themselves  and  their  pa- 
trons, and  also  between  the  two  classes  of  patrons,  and  that  the 
considerations  which  they  say  in  their  answers  and  testimony 
entitled  them  to  make  the  higher  charge  on  barrel  shipments  were 
not  controlling  in  the  fixing  of  rates. 

'  One  of  these  facts  is,  that  they  make  tank-car  rates  regardless 
of  quantity.  It  cannot  be  said  that  this  was  done  in  ignorance  of 
the  great  difference  which  existed.  It  clearly  appears  that  it  was 
generally  known  that  the  differences  were  very  great.     If  it  had 
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not  been  known,  it  should  have  been.  The  evidence  shows  that 
the  weight  and  capacity  of  the  tank-cars  of  the  Standard  Oil 
Company  of  Kentucky  were  not  stenciled  upon  them,  as  was  the 
case  with  the  like  cars  of  some  other  lines  :  but  the  difference  in 
size  must  have  been  very  obvious  to  the  eye  ;  and  defendants,  it 
is  to  be  presumed,  had  the  means  at  any  of  their  important 
stations  to  weigh  or  gauge  them. 

The  other  fact  is,  that  the  discriminations  were  made  on  no 
principle,  and  could  not  possibly  have  been  measured  from  a  con- 
sideration of  the  circumstances  which  defendants  say  entitled 
them  to  impose  the  heavier  charges  on  the  traffic  carried  on  in 
barrels.  Sometimes  the  rates  were  made  the  same ;  and  when 
that  was  the  case,  no  reason  has  been  assigned  therefor  which 
would  embrace  all  the  cases  and  distinguish  them  from  other 
cases  in  which  the  discriminations  were  very  great ;  but  when 
discriminations  were  made,  the  excess  in  charge  upon  barrel 
shipments  varied  from  20  per  cent  to  200  or  more.  Neither 
greater  risks,  greater  expense,  competition  by  water  transpor- 
tation, nor  any  other  fact  or  circumstance  brought  forward  in 
defence,  nor  all  combined,  can  account  for  these  differences.  The 
conclusion  is  irresistible  that  the  rate-sheets  were  not  consider- 
ately made  with  a  view  to  relative  justice. 

We  have  thus,  with  as  much  brevity  as  was  practicable   in 
view  of  the  great  bulk  of  evidence,  reviewed  these 
cases,  and  expressed  our  conclusions.    It  remains  only  '^^^  orders  to 
to  direct  what  orders  shall  be  entered  in  these  cases  th,*"Je8. 
respectively. 

In  the  case  against  the  Louisville  &  Nashville  Railroad  Com- 
pany, order  will  be  entered  that  the  defendant  do  forthwith  cease 
and  henceforward  abstain  from  the  unjust  discrimination  found 
to  exist  in  its  charges  for  the  transportation  of  petroleum  oils  as 
between  shipments  in  barrels  and  in  tanks,  and  from  making 
any  higher  charges  by  the  hundred  pounds  for  the  transportation 
of  the  oils  in  barrels,  including  the  barrels,  than  it  makes  or 
shall  make  contemporaneously  for  the  transportation  of  the  like 
weight  of  the  oils  in  tanks. 

It  will  be  further  ordered  in  the  same  case,  that  the  said  de- 
fendant do  forthwith  cease  and  hereafter  abstain  from  making 
uniform  rates  for  the  transportation  of  petroleum  oils  by  the 
tank-car  instead  of  by  weight  or  quantity  when  the  capacity 
of  the  tank-cars  in  use  on  the  lines  of  road  is  not  uniform  or 
nearly  so  ;  the  necessary  effect  of  such  uniform  rates  by  the  tanks 
being  to  establish  unjust  discriminations,  and  to  give  to  shippers 
of  oil  in  tanks  undue  and  unreasonable  preference  and  advantage. 

In  the  case  against  the  St.  Louis,  Iron  Mountain,  &  Southern 
Railway  Company,  order  will  be  entered  that  the  defendant  do 
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forthwith  cease  and  henceforward  abstain  from  the  unjust  dis- 
crimination found  to  exist  in  its  charges  for  the  transportation 
of  petroleum  oils  as  between  shipments  in  barrels  and  in  tanks, 
and  from  making  any  higher  charges  by  the  hundred  pounds  for 
the  transportation  of  the  oils  in  barrels,  including  the  barrels, 
than  it  makes  or  shall  make  contemporaneously  for  the  transpor- 
tation of  the  like  weight  of  the  oils  in  tanks. 

In  the  case  against  the  Cincinnati,  New  Orleans,  &  Texas 
Pacific  Railway  Company,  order  will  be  entered  in  the  same 
terms  as  the  order  above  directed  to  be  entered  against  the 
Louisville  &  Nashville  Railroad  Company. 

In  the  case  against  the  Cincinnati,  New  Orleans,  &  Texas 
Pacific  Railway  Company,  and  the  Alabama  Great  Southern  Rail- 
road Company,  order  will  be  entered  in  the  same  terms  as  the 
order  above  directed  to  be  entered  against  the  Louisville  &  Nash- 
ville Railroad  Company. 

in  the  case  against  the  Newport  News  &  Mississippi  Valley 
Company,  and  the  Louisville,  New  Orleans,  &  Texas  Railroad 
Company,  order  will  be  entered  in  the  same  terms  as  the  order 
above  directed  to  be  entered  against  the  Louisville  &  Nashville 
Railroad  Company. 

In  the  case  against  the  Newport  News  &  Mississippi  Valley 
Company  and  the  Illinois  Central  Railroad  Company,  order  will 
be  entered  in  the  same  terms  as  the  order  above  directed  to  be 
entered  against  the  Louisville  &  Nashville  Railroad  Company. 

In  the  case  against  the  Illinois  Central  Railroad  Company,  order 
will  be  entered  in  the  same  terms  as  the  order  above  directed  to 
be  entered  against  the  Louisville  &  Nashville  Railroad  Company. 

In  the  case  in  which  the  Illinois  Central  Railroad  Company  is 
sole  defendant,  it  is  unnecessary  to  enter  any  order  at  this  time. 
In  so  far  as  discriminations  have  arisen  from  rates  on  tank  ship- 
ments, they  will  be  corrected  by  this  company  if  the  order  made 
against  it  in  the  case  last  above  mentioned  is  observed.  As  to 
the  further  controversy  which  this  case  presents,  what  is  said 
in  the  cases  against  the  Mobile  &  Ohio  and  the  Mississippi  & 
Tennessee  Railroad  Companies  is  directly  in  point. 

In  each  of  the  cases  in  which  an  order  is  to  be  made,  as  above 
stated,  a  report  and  finding  of  facts  and  conclusions  is  entered 
herewith,  and  is  to  be  considered  a  part  hereof. 

The  following  is  the  report  and  finding  in  the  case  against  the 
Louisville  &  Nashville  Railroad  Company. 
BeportiBd  The  parties  in  this  case  having  brought  the  same 

•"Las'tt'i^A  ^^  ^  hearing  on  oral  proofs  and  printed  arguments, 
N.B.ij<i.  and  the  same  having  been  duly  and  fully  considered, 

the  Commission  now  finds  from  such  proofs  the  facts 
following ;  — 
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That  the  defendant,  the  Louisville  &  Nashville  Railroad  Com- 
pany, is,  and  was  on  the  22d  day  of  July  last,  and  for  several 
years  theretofore  has  been,  a  common  carrier  engaged  in  the 
transportation  for  hire  of  property  by  a  continuous  carriage  or 
shipment  by  means  of  railroads  owned,  leased,  or  operated  by  it 
from  Cincinnati,  in  the  State  of  Ohio,  to  Louisville,  Lexington, 
Frankfort,  Bloomfield,  and  Bardstown,  in  the  State  of  Kentucky ; 
to  Nashville,  Guthrie,  and  Memphis,  in  the  State  of  Tennessee ; 
to  Montgomery,  Mobile,  and  Selma,  in  the  State  of  Alabama ;  to 
New  Orleans,  in  the  State  of  Louisiana ;  to  Evansville,  in  the 
State  of  Indiana ;  and  to  St.  Louis,  in  the  State  of  Missouri ;  and 
from  Cincinnati  aforesaid  and  Louisville  aforesaid  to  all  points 
on  its  lines  of  railroad  between  said  cities  and  the  several  other 
points  above  named. 

That  complainant  is,  and  has  been  ever  since  the  fifth  day  of 
April,  1887,  engaged  at  Marietta,  O.,  and  its  vicinity,  in  the 
business  of  producing,  manufacturing,  and  dealing  in  petroleum 
oils,  and  shipping  them  to  various  markets  in  the  Southern  and 
Western  States,  and  has  during  all  the  time  aforesaid  been  de- 
sirous of  making  use  of  the  services  and  facilities  of  the  defend- 
ant as  such  common  carrier  as  aforesaid  for  the  transportation 
of  such  oils  from  Cincinnati  and  Louisville  aforesaid  to  other 
points  above  named,  and  to  other  Southern  and  Western  points 
of  sale. 

That,  in  order  to  have  such  facilities  and  to  obtain  such  ser- 
vices, complainant  repeatedly,  from  the  said  fifth  day  of  April, 
1887,  up  to  July  22,  1887,  applied  to  the  said  defendant,  its  ^ 
agents  and  officers,  for  rates  upon  the  transportation  of  such  oils ; 
and  that  defendant  made  to  complainant,  when  it  gave  rates  to 
him  for  such  transportation,  on  such  applications,  charges  which 
were  not  reasonable  and  not  just,  but  were  excessive,  and  in  vio- 
lation of  the  first  section  of  the  Act  of  Congress  to  regulate 
commerce,,  approved  Feb.  4,  1887. 

That  the  method  in  which  complainant  offered  oil  for  trans- 
portation on  defendant's  lines  of  road,  and  on  which  such  exces- 
sive charges  were  made  as>aforesaid,  was  in  barrels  ;  that  he  had 
many  competitors  in  the  markets  to  which  he  proposed  to  ship 
the  same,  the  principal  of  which  was  the  Standard  Oil  Company 
of  Kentucky,  which  shipped  oils  principally  in  large  tanks,  a 
tank  of  oil  constituting  a  car-load  ;  that  defendant  from  said  fifth 
day  of  April,  1887,  up  to  July  22,  1887,  all  the  while  made  rates 
on  the  transportation  of  oils  in  tanks  which  were  relatively  greatly 
lower  than  the  rates  it  made  contemporaneously  on  the  transpor- 
tation of  oils  in  barrels,  and,  in  doing  so,  defendant  was  guilty  of 
unjust  discrimination  as  against  complainant,  contrary  to  the 
provisions  of  sect.  2  of  said  Act  to  regulate  commerce. 
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That  in  so  making  rates  on  the  transportation  of  oil  in  tanks 
which  were  relatively  greatly  lower  than  the  rates  contempora- 
neously given  on  the  transportation  of  oil  in  barrels,  defendant 
was  guilty  of  giving  undue  and  unreasonable  preference  and  ad- 
vantage to  the  said  Standard  Oil  Company  of  Kentucky,  and  to 
all  other  persons  and  corporations  who  delivered  petroleum  oils 
to  it  for  transportation  on  its  roads,  and  of  subjecting  the  com- 
plainant to  unreasonable  prejudice  and  disadvantage,  contrary  to 
the  provisions  of  sect.  3  of  said  Act  to  regulate  commerce. 

That  said  defendant  during  all  the  period  aforesaid  was  further 
guilty  of  unjust  discrimination  against  said  complainant,  and  of 
giving  further  undue  and  unreasonable  preference  and  advantage 
to  the  said  Standard  Oil  Company  of  Kentucky,  and  to  all  other 
persons  and  corporations  who  delivered  petroleum  oils  to  it  for 
transportation  in  tanks  by  giving  to  them  tank-car  rates,  irre- 
spective of  quantity  carried  in  the  tanks,  though  the  tanks 
greatly  differed  in  capacity  and  in  load,  the  necessary  effect  of 
which  was  greatly  to  increase  the  difference  between  the  rates 
for  the  transportation  of  the  oils  in  tanks  and  in  barrels  respec- 
tively, though  the  same  was  otherwise  too  great  and  unjustly  dis- 
criminating as  before  stated ;  the  so  giving  of  tank-rates  under 
the  circumstances  being  in  violation  of  sects.  2  and  3  of  said 
Act  to  regulate  commerce. 

That  said  excessive  rates  and  charges,  and  said  unjust  discrim- 
inations, and  the  giving  of  said  undue  and  unreasonable  prefer- 
ence and  advantage,  all  concerned  and  had  respect  to  consign- 
ments of  oils  made  or  offered  by  complainant  for  transportation 
from  one  of  the  States  of  the  United  States  into  or  through  one 
or  more  other  States  of  the  United  States,  over  the  roads  of  the 
said  defendant,  operated  by  it  in  interstate  commerce  as  a  com- 
mon carrier  as  aforesaid. 

That  complainant  was  wronged  and  damnified  by  such  exces- 
sive rates  and  charges,  and  by  the  unjust  discrimination  afore- 
said, and  by  the  undue  and  unreasonable  preference  and  advan- 
tages given  to  others  as  aforesaid. 

That  no  higher  charge  can  rightfully  be  made  by  defendant 
for  the  transportation  by  the  hundred  pounds  of  such  oils  in  bar- 
rels, including  the  barrels,  than  is  or  shall  be  contemporaneously 
made  for  the  transportation  by  the  hundred  pounds  of  such  oils 
in  tanks,  and  that  order  should  be  made  that  said  defendant  do 
forthwith  cease  and  desist  from  making  such  higher  charge. 

That  order  should  further  be  entered  requiring  defendant 
wholly  to  cease  and  desist  from  making  uniform  rates  for  the 
transportation  of  petroleum  oils  by  the  tank-car,  irrespective  of 
weight  or  quantity,  when  the  capacity  of  the  tank-cars  in  use  on 
its  line  is  not  uniiorm  or  nearly  so,  and  also  wholly  to  cease  and 
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desist  from  further  giving  undue  and  unreasonable  preference 
and  advantage  to  the  Standard  Oil  Company  of  Kentucky,  and 
to  others  shipping  oil  in  tanks,  over  complainant  and  others 
shipping  oil  in  barrels. 

For  a  further  understanding  of  the  reasons  leading  the  Com- 
mission to  its  conclusions,  reference  is  made  to  the  opinion  in 
this  case  and  in  other  cases  heard  with  it,  which  is  this  day 
entered  of  record  herewith,  and  is  to  be  considered  a  part  hereof. 
•     The  findings  in  the  cases  against  the  Cincinnati,  New  Orleans, 
&  Texas  Railway  Company ;  against  the  same  company  and  the 
Alabama  Great  Southern  Railroad  Company  ;  against 
the  Newport  News  &  Mississippi  Valley  Company ;  JJheH'cmseB! 
and  against  the  same  company  and  the  Illinois  Cen- 
tral Railroad  Company,  —  were  in  substance  the  same  as  the  fore- 
going. 

The  following  is  the  finding  in  the  case  against  the  St.  Louis, 
Iron  Mountain,  &  Southern  Railway  Company.  Finding  in  cm* 

The  parties  in  this  case,  having  brought  the  same  Against  st. 
to  a  hearing  on  oral  proofs  and  printed  arguments,  lohUiI.m.* 
and  the  same  having  been  duly  and  fully  considered,  ^*  **  ^®* 
the  Commission  now  finds  from  such  proofs  the  facts  following : — 

That  the  defendant,  the  St.  Louis,  Iron  Mountain,  &  Southerr> 
Railway  Company,  is  and  was  on  the  twenty-second  day  of  July 
last,  and  for  several  years  theretofore  had  been,  a  common  car- 
rier engaged  in  the  transportation  for  hire  of  property  by  a  con- 
tinuous carriage  or  shipment,  by  means  of  a  line  of  railroad 
owned  and  operated  by  it,  from  the  city  of  St.  Louis,  in  the 
State  of  Missouri,  to  the  cities  of  Newport  and  Little  Rock,  in 
the  State  of  Arkansas,  and  the  city  of  Texarkana,  in  the  State 
of  Texas,  and  beyond. 

That  complainant  is,  and  has  been  ever  since  the  fifth  day 
of  April,  1887,  engaged  at  Marietta,  O.,  and  its  vicinity,  in 
the  business  of  producing,  manufacturing,  and  dealing  in  petro- 
leum oils,  and  shipping  them  to  various  markets  in  the  Southern 
and  Western  States,  and  has  all  the  time  aforesaid  been  desirous 
of  making  use  of  the  services  and  facilities  of  defendant,  as  such 
common  carrier  as  aforesaid,  for  the  transportation  of  such  oils 
from  St.  Louis  aforesaid,  and  from  other  points  on  the  line  of 
defendant's  road  to  points  in  other  States. 

That,  in  order  to  have  such  facilities  and  obtain  such  services, 
complainant  repeatedly,  from  the  said  fifth  day  of  April,  1887, 
up  to  July  22,  1887,  applied  to  said  defendant,  its  agents  and 
officers,  for  rates  upon  the  transportation  of  such  oils,  a,nd  that 
defendant  made  to  the  complainant  for  such  transportation,  on 
each  of  such  applications,  charges  which  were  not  reasonable  and 
just,  but  were  excessive,  and  in  violation  of  the  first  section  of 
the  Act  to  regulate  commerce,  approved  Feb.  4,  1887. 
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That  the  method  in  which  complainant  offered  oils  for  trans- 
portation on  defendant's  line  of  road,  and  on  which  such  exces- 
sive charges  were  made  as  aforesaid,  was  in  barrels ;  that  he  had 
many  competitors  in  the  markets  to  which  he  proposed  to  ship 
the  same,  the  principal  of  which  was  the  Waters-Pierce  Oil  Com- 
pany of  St.  Louis,  Mo.,  which  company  shipped  principally  in 
large  tanks,  a  tank  of  oil  constituting  a  car-load. 

That  defendant,  from  said  fifth  day  of  April,  1887,  up  to  July 
22,  1887,  ^U  the  while  made  rates  on  the  transportation  of  oil  in 
tanks  which  were  relatively  greatly  lower  than  the  rates  it  made 
contemporaneously  on  the  transportation  of  oils  in  barrels ;  and, 
in  doing  so,  defendant  was  guilty  of  unjust  discrimination  as 
against  complainant,  contrary  to  the  provisions  of  sect.  2  of  said 
Act  to  regulate  commerce. 

That  in  making  rates  on  the  transportation  of  oil  in  tanks 
which  were  relatively  greatly  lower  than  the  rates  contemporane- 
ously given  on  the  transportation  of  oil  in  barrels,  defendant  was 
guilty  of  giving  undue  and  unreasonable  preference  and  advan- 
tage to  the  said  Waters-Pierce  Oil  Company  of  St.  Louis,  Miss., 
and  to  all  other  persons  and  corporations  who  delivered  petroleum 
oils  to  it  for  transportation  on  its  road,  and  of  subjecting  the 
complainant  to  unreasonable  prejudice  and  disadvantage,  con- 
trary to  the  provisions  of  sect.  3  of  said  Act  to  regulate  commerce. 

That  said  excessive  rates  and  charges,  and  the  giving  of  said 
undue  and  unreasonable  preference  and  advantage,  all  concern 
and  refer  to  consignments  of  oil  made  or  offered  by  complainant 
for  transportation  from  one  of  the  States  of  the  United  States 
into  or  through  one  or  more  other  States  of  the  United  States  over 
the  road  of  the  said  defendant,  operated  by  it  in  interstate 
commerce,  as  a  common  carrier  as  aforesaid. 

That  complainant  was  wronged  and  damnified  by  such  exces- 
sive rates  and  charges,  and  by  the  unjust  discrimination  aforesaid, 
and  by  the  undue,  and  unreasonable  preference  and  advantage 
given  to  others,  as  aforesaid  ;  that  no  higher  charge  ought  to  be, 
01^  can  rightfully  be,  made  by  the  defendant  for  the  transportation 
by  the  hundred  pounds  of  such  oils  in  barrels,  including  the 
barrels,  than  is  or  shall  be  contemporaneously  made  for  the 
transportation  by  the  hundred  pounds  of  such  oils  in  tanks,  and  that 
order  should  be  made  that  said  defendant  do  forthwith  cease  and 
desist  from  making  such  higher  charge,  and  thereby  giving  undue 
and  unreasonable  preference  and  advantage  to  parties  shipping 
oil  in  tanks  over  complainant  and  others  shipping  oil  in  barrels. 

For  a  further  understanding  of  the  reasons  leading  the  Com- 
mission to  its  conclusions,  reference  is  made  to  the  opinion  in 
this  case  and  in  other  cases  heard  with  it,  which  is  this  day 
entered  of  record,  and  which  is  to  be  considered  a  part  hereof. 
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Baltimore  &  Ohio  R.  Co. 

{Interstate  Commerce  Commission,  Feb,  23,  1888.) 

Discrimination  in  furnishing  Carst  —  A  statement  of  the  evidence,  from 
iifhich  it  appears  that  it  was  the  duty  of  the  Yough  Slope  mine,  its  owners  and 
agents,  to  have  inquired  of  the  station  agent  of  the  railroad  company  near  bv 
the  mine  on  the  thirtieth  day  of  Au^st,  1887,  and  on  the  next  day,  by  whicn 
they  would  have  learned  that  the  mine  could  have  obtained  cars  for  tne  ship- 
ment of  coal  to  Arthur  and  Boylan  at  Cleveland,  O.,  and  they  having  failed  to  do 
this,  in  consequence  of  which  the  Youghiogheny  and  Ashtabula  mines  received 
nearly  all  these  cars  for  this  purpose,  without  any  partiality  or  preference  on 
the  part  of  the  railroad  company, — keldy  upon  these  facts  that  a  complaint  of 
unjust  discrimination  against  the  Yough  Slope  mine,  and  in.  favor  of  the 
Youghiogheny  and  Ashtabula  mines,  cannot  be  sustained. 

Facts  which  may  be  shown  by  Carrier  to  rebut  Inference  of  Discrimination 
•arising  from  Circumstances.  —  Where  a  complaint  is  made  by  a  shipper  that 
an  unjust  discrimination  was  perpetrated  by  a  railroad  company  against  him 
•at  a  particular  time  named,  in  a  case  like  the  present,  to  rebut  the  inference 
arising  from  circumstances  calling  for  explanation,  amongst  other  evidence, 
the  carrier  may  show  that  during  a  long  course  of  business  neither  it  nor 
any  of  its  agents  have  ever  shown  any  unfriendly  spirit  whatever  toward  the 
shipper,  and  that,  on  the  contrary,  its  agents  immediately  before  the  matter 
complained  of  made  extra  exertions  in  good  faith  to  serve  the  shipper  in 
obtaining  cars  for  him  from  the  connecting  line  to  which  the  shipper  had  to 
look  for  such  cars. 

Carrier  notifying  Shippers  as  to  otrtaining  Cars.  —  In  the  absence  of  some 
•custom  and  rule  of  business  placing  such  duty  upon  the  carrier  to  notify  the 
shipper  without  inquiry  on  the  part  of  the  latter  of  the  fact  that  he  can  then 
obtain  cars  for  the  movement  of  his  freight,  it  is  the  duty  of  the  shipper,  by 
reasonable  inquiry  made  to  the  proper  agent  of  the  railroad  company,  to 
obtain  this  information  for  himself;  but  in  a  case  like  the  present,  if  the  carrier 
took  upon  itself  the  duty  of  actually  notifying  the  Youghiogheny  and  Ashta- 
bula mines  on  the  30th  of  August,  1887,  without  waiting  for  any  inquiry  on 
their  part,  that  they  could  get  cars,  then,  in  like  manner,  it  was  its  duty  to 
have  notified  the  Yough  Slope  mine  at  the  same  time  that  it  could  get  cars. 
Heid^  that,  tested  by  these  rules,  no  case  of  preference  or  unjust  discrimi- 
nation is  made  out  oy  the  evidence  in  favor  of  the  Youghiogheny  and  Ashta- 
bula mines,  and  against  the  Yough  Slope  mine. 

y,  L,  Black,  Esq.,  counsel  for  petitioners. 
yohi   K,   Cowen,  Esq,,  and   H,  L.  Bond,  Esq,,   counsel   for 
defendant. 

Bragg,  Commissioner.  —  The  complaint   in   this   proceeding 
charges  that  the  Baltimore  &  Ohio  Railroad  Company  does  not 
give  the  mines  represented  by  petitioners  their  pro- 
portion  of   cars  each   day,  and   that   this   company  ** 

tmjustly  discriminates  against  them  by  furnishing  cars  to  others. 
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The  complainants  are  sales  agents  of  the  Yough  Slope  mines, 
situated  near  West  Newton,  on  the  Baltimore  &  Ohio  Railroad. 
These  unjust  discriminations  are  charged  to  have  been  com- 
mitted during  the  month  of  August  and  the  early  part  of  Sep- 
tember, 1887,  —  namely,  commencing  with  the  loth  of  August 
and  ending  on  the  third  day  of  September  following,  —  on  cars 
that  should  have  been  furnished  for  shipments  of  coal  from  said 
mine  to  Arthur  &  Boylan  at  Cleveland,  O.  Various  exhibits  are 
attached  to  the  petition  in  the  shape  of  corfespondence  relating 
to  the  alleged  discriminations,  and  also  lists  of  cars  which  it  is 
claimed  were  furnished  to  the  Yough  Slope  mine  and  to  other 
adjacent  mines  during  the  period  to  which  the  complaint  refers. 

The  answer  of  the  Baltimore  &  Ohio  Railroad  Company 
neither  admits  nor  denies  that  the  complainants  were  sales 
agents  for  the  Yough  Slope  mine,  or  that  on  Aug.  10,  1887, 
they  received  an  order  to  ship  five  cars  per  day  to  Arthur  & 
Boylan,  of  Cleveland,  O.  It  admits  the  receipt  of  memoran- 
dum, copy  of  which  is  filed  with  complaint,  marked  Exhibit  No. 
2,  but  states  that  in  the  distribution  of  coal  cars  to  the  mines 
along  the  line  of  its  road  it  has  necessarily  to  deal  directly  with 
the  mines,  and  cannot  recognize  or  notice  the  orders  of  third 
parties ;  the  practice  being,  that  each  mine  makes  out  a  daily 
requisition  for  such  cars  as  it  needs  on  blanks  furnished  by  the 
railroad  company  for  the  purpose.  It  states  that  all  the  cars 
used  for  shipments  of  coal  from  mines  on  the  lines  of  its  road 
over  the  Pittsburgh  &  Western  Railroad  to  Cleveland  are  owned 
by  the  Pittsburgh  &  Western  Railroad  Company  or  its  leased 
lines,  and  that  the  Baltimore  &  Ohio  Railroad  Company  in  dis- 
tributing those  cars  to  the  mines  acts  only  as  the  agent  of  the 
Pittsburgh  &  Western  Railroad  Company  and  under  its  direc- 
tion ;  that  the  route  for  coal  from  mines  on  the  respondent's  road 
to  Cleveland  for  Pittsburgh  &  Western  cars  is  by  way  of  the 
respondent's  road  to  Pittsburgh,  the  Pittsburgh  Junction  road  to 
Allegheny  City,  the  Pittsburgh  &  Western  road  to  Akron,  and 
the  Valley  Railway  to  Cleveland. 

There  is,  however,  direct  delivery  by  the  Baltimore  &  Ohio 
Railroad  to  the  Pittsburgh  &  Western  Railroad  on  the  line 
of  the  Junction  road.  The  Pittsburgh  &  Western  Railroad  and 
the  Valley  Railway  are  distinct  and  independent  roads,  and  in  no 
way  controlled  by  the  Baltimore  &  Ohio  Railroad  Company. 
It  states  that  on  the  lOth  of  August,  1887,  it  had  previously 
received  an  order,  then  in  force,  from  the  Pittsburgh  &  West- 
ern Railroad  Company  to  allow  no  cars  belonging  to  the  Pitts- 
burgh &  Western  Railroad  Company  to  be  loaded  with  coal 
for  Cleveland ;  that  on  the  19th  of  August,  at  the  instance  of 
the   Yough   Slope  mine,  D.  C.  Bachelor,   train-master  of  the 
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respondent,  endeavored  to  have  the  standing  order  referred  to 
revoked  as  the  to  Yough  Slope  mine,  and  for  that  purpose  sent 
J.  T.  Johnson,  the  superintendent  of  the  Pittsburgh  &  Western 
Railroad,  a  telegram  in  the  following  words  :  — 

"  Can  coal  for  Pressly  &  Arthur  and  Arthur  &  Boylan,  Cleve- 
land, go  forward  from  Yough  Slope  ?     Answer  quick." 

To  which  telegram  the  following  answer  was  received  from 
Superintendent  Johnson :  — 

"  No,  sir ;  I  cannot  take  coal  for  Presley  &  Arthur  or  Arthur 
&  Boylan  until  further  orders.  Do  not  allow  any  of  our  cars  to 
be  loaded  with  coal  or  slack  unless  you  have  immediate  shipment 
for  it." 

That  all  of  the  respondent's  dealings  in  regard  to  the  business 
between  the  mines  on  its  road  and  Cleveland  were  carried  on 
directly  with  the  Pittsburgh  &  Western  Company ;  that  it  has 
no  direct  dealings  with  the  Valley  Railway  Company  in  regard 
to  such  business.  The  respondent  cannot,  therefore,  state  with 
certainty  whether  the  orders  as  to  the  shipments  of  coal  to 
Cleveland  above  stated  were  made  by  the  Pittsburgh  &  Western 
Company  on  its  own  motion,  or  whether  they  were  directed 
by  the  Valley  Railway ;  but  it  is  informed  and  believes  that  such 
orders  were,  at  least  in  part,  dictated  by  the  Valley  Railway 
Company.  The  order  of  Aug.  19,  1887,  contained  in  the  tele- 
gram last  quoted,  was  not  revoked  until  Aug.  30,  when  Train- 
Master  Bachelor  received  the  following  telegram  from  Superin- 
tendent Johnson  :  — 

"  Please  send  along  Arthur  &  Boylan  coal.  Valley  will 
receive  it." 

It  denies  that  it  in  any  way  discriminated  or  intended  to  dis- 
criminate against  the  Yough  Slope  mine  in  the  distribution  of 
cars  for  the  shipment  of  coal  to  Arthur  &  Boylan  and  other  con- 
signees in  Cleveland,  but  alleges,  that,  on  the  contrary,  it  did 
not  distribute  any  cars  to  any  mines  on  its  road  for  the  purpose 
of  making  Cleveland  shipments,  and  it  could  not  do  so  against 
the  orders  of  the  Pittsburgh  &  Western  Railroad  Company, 
which  was  the  owner  of  the  cars ;  that  in  regard  to  the  compari- 
son made  in  the  petition  filed  in  this  matter  between  the  cars 
furnished  the  Yough  Slope  mine  and  those  furnished  the  Yough- 
iogheny  and  Ashtabula  mines,  the  respondent  says  that  such  a 
comparison  is  unjust  and  misleading,  as  made  in  the  petition ; 
that,  as  appears  by  the  petition  itself,  the  Yough  Slope  mine  had 
orders  for  but  five  cars  a  day  to  be  shipped  over  the  Pittsburgh 
&  Western  Railroad,  and  those  five  cars  were  for  Cleveland 
shipments.  The  Youghiogheny  and  Ashtabula  mine,  on  the 
other  hand,  was  a  large  shipper  not  only  to  Cleveland,  where  its 
consignees  were  Arthur  &  Boylan  and  Presley  &  Arthur,  but 
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also  to  Fairport,  a  point  on  the  Pittsburgh  &  Western  system. 
Its  orders  for  shipments  over  the  Pittsburgh  &  Western  Railroad 
were  some  twenty-five  cars  a  day,  or  five  times  that  of  the  Yough 
Slope  mine.  The  shipments  made  by  the  Youghiogheny  and 
Ashtabula  mine,  as  well  as  those  by  the  Yough  Slope  mine, 
consigned  to  Arthur  &  Boylan  at  Cleveland,  between  Aug.  20 
and  Aug.  30,  inclusive,  were  made  despite  the  orders  to  the 
contrary  issued  by  the  respondent  under  the  instructions  issued 
by  the  Pittsburgh  &  Western  Company.  The  cars  so  loaded  were 
furnished  with  instructions  that  they  should  not  be  loaded 
for  Cleveland ;  but  both  mines  in  question  did  load  coal  from 
their  mines  for  Cleveland,  as  shown  by  Exhibit  No.  12,  filed  with 
the  petition.  The  respondent  took  the  cars  so  loaded,  and  deliv- 
ered them  to  the  Pittsburgh  &  Western  Railroad ;  but  whether 
they  were  transported  by  that  road,  respondent  is  unable  to  say. 
It  admits  that  Exhibit  No.  12,  filed  with  the  petition,  is  a  correct 
statement  of  the  number  of  cars  shipped  by  the  different  mines 
consigned  to  Arthur  &  Boylan  at  Cleveland,  with  the  exception 
that  the  number  of  cars  loaded  on  Sept.  3  for  the  Yough  Slope 
mitie  should  be  five  instead  of  one.  The  number  of  Pittsburgh 
&  Western  route  cars  shipped  by  the  Yough  Slope  mine  from 
Aug.  20  to  Sept.  3  was  twenty-three  instead  of  sixteen,  as 
appears  by  Exhibit  No.  12. 

It  avers  that  the  owners  of  the  Yough  Slope  mine  do  not  have, 
or  claim  to  have,  any  complaint  or  grievance  against  this  respond- 
ent in  regard  to  the  distribution  of  cars  to  that  mine,  and  that 
said  owners  have  no  interest  in,  nor  do  they  approve  of,  the  pres- 
ent proceeding,  as  will  appear  by  letter  dated  Oct.  31,  1887,  from 
R.  H.  Lattimore,  general  manager  of  the  Yough  Slope  mine, 
addressed  to  Mr.  J.  V.  Patton,  superintendent  of  the  Baltimore 
&  Ohio  Railroad,  Pittsburgh,  Penn.,  a  copy  of  which  is  attached 
to  respondent's  exhibit  as  an  exhibit. 

It  alleges  that  on  the  loth  of  October,  before  the  filing  of  this 
petition,  the  order  of  Arthur  &  Boylan  for  five  cars  per  day, 
referred  to  in  the  petition,  was  revoked.  The  respondent,  there- 
fore, alleges  that,  having  satisfied  the  owners  of  the  Yough  Slope 
mine  that  there  was  and  is  no  discrimination  or  intention  to 
discriminate,  as  appears  by  the  letter  referred  to,  the  present 
petition  should  be  dismissed  by  this  Commission,  and  the 
petitioners  be  relegated  to  their  remedy  by  suit  at  law,  if  any 
they  have. 

At  the  hearing  it  was  agreed  between  the  counsel  of  the 
parties  that  the  grievances  complained  of  should  be  confined  to 
the  period  between  the  30th  of  August  and  the  4th  of  Sep- 
tember, 1887.  This,  of  course,  greatly  narrowed  the  investiga- 
tion.    Evidence  was  permitted  to  be  introduced  as  to  the  dealings 
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of  the  parties  from  the  middle  of  June,  1887,  relating  to  the 
furnishing  of  cars  by  the  respondent  to  the  Yough  Slope  mine 
and  other  mines  along  its  line  for  whatever  light,  if  any,  this 
might  throw  upon  what  occurred  during  the  period  complained 
of.  By  the  agreement  of  counsel  above  mentioned,  it  was  con- 
ceded that  the  respondent  had  satisfactorily  explained  to  the 
petitioners  all  the  alleged  grievances  mentioned  in  the  com- 
plaint, except  those  averred  to  have  occurred  between  the  30th 
of  August  and  the  4th  of  September,  1887 

From  the  evidence  before  us  we  find  the  material  facts  to  be, 
that  the  Yough  Slope  mine  is  in  the  State  of  Pennsylvania,  and 
is  situated  on  the  Pittsburgh  Division  of  the  Baltimore  &  Ohio 
Railroad,  near  West  Newton,  about  thirty-three  miles  south  of 
Pittsburgh.  The  Pittsburgh  Division  of  the  Baltimore  &  Ohio 
Railroad  extends  from  Cumberland,  in  the  State  of  Maryland,  to 
Pittsburgh,  in  the  State  of  Pennsylvania,  a  distance  of  1 50  miles. 
Near  the  Yough  Slope  mine  are  the  Youghiogheny  and  Ashta- 
bula mines,  and  numerous  other  mines  situated  upon  the  Pitts- 
burgh Division  of  the  Baltimore  &  Ohio  Raikoad,  in  the  State  of 
Pennsylvania. 

The  route  by  which  coal  is  carried  over  respondent's  railroad 
to  Cleveland,  in  the  State  of  Ohio,  is  by  the  Baltimore  &  Ohio 
Railroad  to  Pittsburgh,  a  distance  of  about  33  miles  ;  by  the  Pitts- 
burgh Junction  Railroad  to  Allegheny  City,  a  distance  of  4.47 
miles  ;  by  the  Pittsburgh  &  Western  Railroad  from  Allegheny 
City  to  Akron,  O.,  a  distance  of  135.3  miles;  and  by  the  Valley 
Rail#oad  from  Akron  to  Cleveland,  a  distance  of  35  miles.  The 
Pittsburgh  Junction  Railroad  is  a  mere  link  of  connection  be- 
tween the  Baltimore  &  Ohio  Railroad  and  the  Pittsburgh  & 
Western  Railroad ;  and  they  pay  to  it  $2  for  each  loaded  freight- 
car  received  by  or  delivered  to  them  over  its  line,  which  rate,  it 
provided  by  the  contract,  may  be  less  if  the  earnings  of  the 
Pittsburgh  Junction  Railroad  exceed  a  certain  amount  named  in 
the  contract.  The  Pittsburgh  &  Western  Railroad  Company 
and  the  Valley  Railroad  Company  are  each  separate,  distinct,  and 
independent  corporations.  The  Pittsburgh  &  Western  Railroad 
extends  from  Allegheny  City,  in  the  State  of  Pennsylvania,  to 
Orville  in  the  State  of  Ohio,  a  distance  of  160  miles ;  and  it  has 
what  it  calls  its  Lake  Division,  extending  from  Niles,  in  Penn- 
sylvania, to  Painesville,  in  the  State  of  Ohio,  —  virtually  at  Fair- 
port,  on  Lake  Erie,  —  a  distance  of  S  i  miles.  The  distance  from 
Allegheny  City  to  Niles  on  the  Pittsburgh  &  Western  Railroad 
is  85i  miles.  The  Pittsburgh  &  Western  Railroad  also  has 
what  is  called  its  NortherQ  Division,  extending  from  Callery 
Junction,  in  Pennsylvania,  to  Mount  Jewett  in  the  State  of  Penn- 
sylvania.     The  Valley  Railroad  extends  from  Cleveland,  O.,  to 
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Valley  Junction  in  the  same  State,  a  distance  of  75  miles,  and 
crosses  the  Pittsburgh  &  Western  Railroad  at  Akron. 

We  find  on  file  in  our  office  the  Baltimore  &  Ohio  Railroad 
Company's  through  coal  tariff  No.  i,  taking  effect  April  i,  1887, 
which  embraces  through-rates  on  coal  from  the  mines  mentioned 
to  Cleveland,  Fairport,  Cuyahoga  Falls,  Girard,  Monroe  Falls, 
and  a  large  number  of  other  points  east  and  west  of  these  mines. 
We  also  find  on  file  in  our  office  a  supplement,  No.  3,  of  the 
Baltimore  &  Ohio  Railroad  Company  to  the  above  through  coal 
tariff  No.  i,  published  April  25,  1887.  These  tariffs  are  still  in 
force.  We  find  no  joint  coal  tariffs  existing  between  the  Balti- 
more &  Ohio  Railroad  Company,  the  Pittsburgh  &  Western 
Railroad  Company,  or  between  either  of  these  and  the  Valley 
Railroad  Company,  nor  do  we  find  joint  tariffs  or  joint  agree- 
ments of  any  kind  between  any  of  these  last-named  railroads, 
and  the  evidence  shows  nothing  of  the  kind ;  and  although  it 
may  be  probable  that  some  arrangements  of  this  character  exist 
between  them,  yet,  in  the  absence  of  evidence  on  the  subject,  we 
are  not  authorized  to  find  such  to  be  the  fact. 

This,  however,  was  not  the  only  route  by  which  the  mines 
mentioned  in  the  complaint  might  have  shipped  coal  to  Cleve- 
land during  August  and  the  eafly  part  of  September,  1887  ;  for 
they  might  have  shipped  by  the  Baltimore  &  Ohio  and  the 
Pittsburgh  &  Lake  Erie  Railroad,  and  the  New  York,  Penn- 
sylvania, &  Ohio  Railroad,  but  this  would  have  involved  extra 
switching  charges. 

The  petitioners.  Riddle,  C)ean,  &  Co.,  reside  at  Pittsburgh,  and 
during  the  summer  and  fall  of  1887  were  sales  agents  of  the 
Yough  Slope  mine  in  finding  markets  and  purchasers  for  its  coal. 
Through  their  efforts  and  negotiations,  about  the  middle  of  June 
five  car-loads  of  coal  from  this  mine  were  shipped  to  Arthur  & 
Boylan,  large  coal  dealers  in  Cleveland,  as  a  sample  lot.  Under 
a  contract  or  arrangement  to  this  effect,  subsequent  lots  of  coal 
from  this  mine  were  shipped  to  Arthur  &  Boylan,  at  Cleveland, 
at  intervals  during  the  period  intervening  between  the  first  ship- 
ment and  the  19th  of  August.  On  the  19th  of  August,  and  for 
a  short  period  prior  thereto,  there  had  been  a  direct  order  in 
force  to  the  Baltimore  &  Ohio  Railroad  from  J.  T.  Johnson, 
superintendent  of  the  Pittsburgh  &  Western  Railroad,  not  to 
allow  any  coal  cars  to  go  forward  to  Cleveland  until  further  notice. 

On  the  19th  of  August,  D.  C.  Bachelor,  train-master  of  the 
Baltimore  &  Ohio  Railroad  Company,  telegraphed  J.  T.  John- 
son, superintendent  of  the  Pittsburgh  &  Western  Railroad 
Company,  — 

"Can  coal  for  Presley  &  Arthur  and  Arthur  &  Boylan,  Cleve- 
land, go  forward  from  Yough  Slope  ?     Answer  quick." 
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To  this  telegram  on  the  same  day  Superintendent  Johnson 
replied  by  telegram,  — 

"  No,  sir :  I  cannot  take  coal  for  Presley  &  Arthur  or  Arthur 
&  Boylan  until  further  notice.  Do  not  allow  any  of  our  cars  to 
be  loaded  with  coal  or  slack  unless  you  have  immediate  shipment 
for  it." 

Again,  on  the  same  day,  a  telegram  was  sent  from  the  office 
of  the  superintendent  of  the  Pittsburgh  &  Western  Railroad 
Company  to  Bachelor  :  — 

"  Presley  &  Arthur  and  Arthur  &  Boylan  have  on  hand  at  this 
writing  27  cars  of  Baltimore  &  Ohio  coal ;  do  not  think  it  advisable 
to  receive  shipments  for  a  few  days  ;  will  advise  you/' 

Under  these  orders  and  instructions,  coal  did  not  go  forward 
from  the  mines  along  the  Baltimore  &  Ohio  Railroad  (the  Yough 
mine  included)  until  the  31st  of  August. 

On  the  23d  of  August,  1887,  petitioners  wrote  a  letter  to 
Arthur  &  Boylan,  Cleveland,  O.,  in  which  they  say, — 

"  Owing  to  the  Baltimore  &  Ohio  Railroad  and  Valley  Railway 
refusing  to  receive  any  more  coal  for  you,  we  will  ship  you  about 
20  cars  via  New  York,  Pennsylvania,  &  Ohio  route.  We  will 
pay  switching  on  same.     What  is  wrong  ?     Are  you  blocked  ?  *' 

To  this,  Arthur  &  Boylan,  by  letter  of  date  Aug.  25,  1887, 
replied,  — 

**  Yours  of  23d  received,  and  in  reply  would  say  the  Valley 
Railway  say  they  have  not  stopped  any  01  our  coal.  Do  not  ship 
us  any  coal  via  New  York,  Pennsylvania,  &  Ohio. 

On  the  30th  of  August  a  telegram  was  sent  by  Superintendent 
Johnson,  of  the  Pittsburgh  &  Western  Railroad  Company,  to 
D.  C.  Bachelor,  train-master  of  the  Pittsburgh  Division  of  the 
Baltimore  &  Ohio  Railroad  :  — 

"  Please  send  along  Arthur  &  Boylan  coal ;  Valley  will  receive 
it." 

During  the  afternoon  of  the  30th  of  August  the  following 
telegram  was  sent  by  Bachelor  to  all  the  depot  agents  for  all  of 
the  mines  along  the  Pittsburgh  Division  of  the  Baltimore  & 
Ohio  Railroad :  — 

"  Coal  for  Arthur  &  Boylan  can  now  come  forward.'* 

Under  date  of  Aug.  30,  1887,  at  Allegheny,  Superintendent 
Johnson  wrote  petitioners  the  following  note  :  — 

"I  received  a  message  this  a.m.  from  Superintendent  Smith 
of  the  Valley,  after  departure  of  your  representative,  saying  they 
would  receive  coal  for  Arthur  &  Boylan,  and  immediately 
notified  the  Baltimore  &  Ohio  to  let  it  come  forward." 

This  note  was  received  that  day  by  petitioners,  and  was 
immediately  forwarded  by  them  to  R.  H.  Lattimore,  general 
manager  ot  the  Yough  Slope  mine,  at  West  Newton,  Pennsyl- 
vania. 
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Hearing  of  no  coal  shipped,  as  they  would  in  the  ordinary 
course  of  business,  if  any  had  been  forwarded,  at  noon  on  the  2d 
of  September,  W.  H.  Riddle,  of  the  firm  of  Riddle,  Dean,  &  Co., 
took  a  train  from  Pittsburgh  to  the  Yough  Slope  mine,  which  is 
only  a  short  distance,  and  went  there.  After  conferring  with 
Lattimore,  and  finding  that  the  Yough  Slope  mine  had  received 
no  cars,  the  two  went  together  to  the  Youghiogheny  and  Ashta- 
bula mines,  which  are  near  by,  and  there  found  the  sidings  of 
the  Youghiogheny  and  Ashtabula  mines  filled  with  cars.  At 
that  time  the  Yough  Slope  mine  had  only  one  car  of  the  Pitts- 
burgh &  Western  Railroad.  The  next  day  Riddle  went  to  the 
way-master's  books,  from  which  he  obtained  a  statement  of 
the  cars  shipped  from  the  Yough  Slope,  Youghiogheny,  and  Ash- 
tabula mines  respectively  during  the  period  between  the  30th  of 
August  and  the  3d  of  September.  From  this  statement,  which 
is  in  evidence  before  us,  it  appears  that  during  that  time  the 
Yough  Slope  mine,  while  ordering  85  cars,  received  only  6  cars, 
and  the  Youghiogheny  and  Ashtabula  mines,  ordering  80  West- 
em  cars,  received  48. 

The  manner  in  which  mine-owners  are  furnished  cars  for  the 
shipment  of  coal  by  the  Pittsburgh  Division  of  the  Baltimore 
&  Ohio  Railroad  is  shown  by  the  evidence.  Each  agent  and 
each  mine-owner  is  furnished  blanks ;  and  at  four  o'clock  each 
afternoon  they  fill  in  the  blanks,  —  the  number  of  cars  on  hand 
loaded  and  ready  for  forwarding,  the  amount  on  hand  for  the 
morrow's  haul,  and  how  many  cars  they  require.  This  informa- 
tion is  telegraphed  to  the  superintendent  of  the  railroad,  and  the 
original  order  follows  by  mail  to  confirm  the  telegraphic  request. 

This  is  condensed  by  the  car  distributor,  and  during  the  night 
the  empty  cars  are  distributed  to  the  various  mines,  according 
to  instructions. 

It  is  an  event  of  frequent  occurrence  for  the  mines  to  alternate 
in  receiving  cars  during  the  season ;  that  is,  one  mine  for  two 
or  three  days  will  have  no  cars,  and  then  the  next  succeeding 
several  days  it  will  have  abundance  of  cars :  and  this  method 
is  said  to  be  more  economical  for  the  miners,  and  to  be  preferred 
by  them.  Another  phase  of  this  business  is,  that  mine-owners 
frequently,  when  cars  are  scarce,  call  for  twice  as  many  cars  as 
they  really  need,  in  order,  as  they  say,  that  they  may  be  sure  to 
get  enough ;  and  this  was  done  often  by  the  Yough  'Slope  mine 
during  the  month  of  August,  1887,  as  its  general  manager, 
Lattimore,  who  is  also  owner  of  a  one-fourth  interest  in  the 
Yough  Slope  mine,  admits  as  a  witness  on  the  stand.  He 
admits  that  while  the  Yough  Slope  mine  was  calling  on  the 
Baltimore  &  Ohio  Railroad  Company  for  twenty  and  twenty-five 
cars  a  day  from  the  isth  of  August  to  the  last  of  that  month. 
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this  mine  did  not  really  need  and  could  not  use  more  than 
one-half  that  number.  He  also  admits  that  he  occasionally 
preferred  not  to  have  cars  for  two  days  at  a  time,  because  it  was 
more  economical  for  him  to  do  so,  and  that  this  was  so 
understood  and  agreed  on  between  him  and  the  authorities  of  the 
Baltimore  &  Ohio  Railroad  Company.  While  admitting  all  his 
fault-finding  complaints  to  his  agents,  the  petitioners,  against 
the  Baltimore  &  Ohio  Railroad  Company,  as  shown  in  evi- 
dence, he  now  says,  as  a  witness  on  the  stand,  "that,  take  the 
season  through,  we  received  as  many  cars  as  our  neighbors ; " 
and  again,  "  During  the  whole  season  we  were  treated  very  well. 
There  was  no  complaint  to  make."  Referring  to  what  occurred 
between  the  30th  of  August  and  the  4th  of  September,  this  wit- 
ness testifies,  — 

"I  do  not  consider  we  were  discriminated  against.  I  con- 
sider it  an  oversight  that  the  agent  did  not  notify  me  until  the 
fourth  morning  the  embargo  was  raised." 

During  the  summer  of  1887  the  capacity  of  the  Youghiogheny 
and  Ashtabula  mines  was  about  twice  as  great  as  that  of  the 
Yough  Slope  mine.  In  the  same  period  the  shipments  of  coal 
from  the  Yough  Slope  mine  were  largely  to  Cleveland,  over  a 
route  in  which  there  was  very  frequent  trouble  to  obtain  cars ; 
while  the  shipments  of  coal  from  the  Youghiogheny  and  Ashta- 
bula mines  were  chiefly  to  Fairport,  over  a  route  in  which  there 
was  no  trouble  about  a  sufficiency  of  cars.  The  general  man- 
ager of  the  Yough  Slope  mine,  Lattimore,  testifies  that  for  this 
reason  Mr.  Day,  whom  we  suppose  from  the  connection  in 
which  his  name  occurs  was  an  officer  connoted  with  the  Balti- 
more &  Ohio  Railroad  Company,  advised  the  witness  to  ship 
his  coal  to  Fairport,  where  he  could  *  get  plenty  of  cars,  and  have 
no  trouble ;  but  Lattimore  testifies  he  was  anxious  to  introduce 
bis  coal  in  the  Cleveland  trade. 

To  negative  the  idea  of  unjust  discrimination  during  the  period 
complained  of,  between  the  30th  of  August  and  the  4th  of  Sep- 
tember, as  far  as  this  might,  if  at  all,  the  Baltimore  &  Ohio 
Railroad  Company  introduced  in  evidence  statements  of  the 
cars  it  furnished  during  the  period  from  the  isth  of  August  to 
the  third  day  of  September,  1887,  to  these  respective  mines  on 
east  and  west  bound  shipments.  From  these  it  appears,  that,  of 
the  total  cars  furnished  during  this  last  period,  the  Youghiogheny 
and  Ashtabula  received  203  cars,  and  the  Yough  Slope  mine  re- 
ceived 146,  divided  as  follows  :  — 

West-bound  Shipments. 

Youghiogheny  and  Ashtabula 163  cars. 

Yough  Slope 57    " 

53  A.  &  E.  R.  Cas.  ^41. 
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East-bound  Shipments, 

Youghiogheny  and  Ashtabula 40  cars. 

Yough  Slope ^ 89    " 

On  shipments  of  coal  to  Cleveland  during  the  same  period 
last  referred  to,  the  cars  furnished  the  mines  were  as  fol- 
lows :  — 

Youghioffheny  and  Ashtabula 36  cars. 

Yough  Slope 33  " 

Republic 40  '^ 

West  Newton 15  " 

Amirville 8  " 

Osceola 26  ** 

Eureka i  " 

To  further  negative  any  inference  of  unjust  discrimination  upon 
the  facts  as  far  as  this  might  do,  if  at  all,  the  Baltimore  &  Ohio 
Railroad  Company  shows  by  the  evidence  that  during  the  month 
of  August,  1887,  and  the  period  to  which  this  complaint  relates, 
owing  to  the  amount  of  business  it  had  to  do  upon  its  own 
line,  and  the  amount  of  its  car  equipment  in  use  for  that  pur- 
pose on  its  Pittsburgh  Division,  it  could  not  and  did  not  per- 
mit its  cars  to  go  away  from  its  own  line  to  carry  coal  for  any 
shippers  ;  and  that  during  that  time  coal  from  these  mines  to 
Cleveland  had  to  be  transported  in  the  cars  of  the  Pittsburgh  & 
Western  Railroad  Company,  which  were  used  for  that  purpose ; 
and  that,  in  distributing  these  cars  among  the  mines  along  its 
Pittsburgh  Division,  the  respondent  did  so  as  the  agent  of 
the  Pittsburgh  &  Western  Railroad  Company,  and  in  making  this 
distribution  divided  these  cars  among  the  mines  ratably,  fairly, 
and  without  preference  to  any  one  mine  over  another.  The  cars 
of  the  Valley  Railroad  Company  do  not  appear  to  have  been 
used  in  this  business  during  last  season,  though  prior  lo  that 
time  they  had  been. 

The  question  to  which  our  conclusions  must  be  directed  upon 
this  evidence  is  whether,  in  violation  of  the  Act  to 
The  QMstioii  regulate  commerce,  the  Baltimore  &  Ohio  Railroad 
tioB.  Company  was  guilty  of  unjust  discnmmation  m  fail- 

ing to  furnish  cars  to  the  Yough  Slope  mine  between 
the  30th  of  August  and  the  4th  of  September,  1887,  for  ship- 
ments of  coal  to  Arthur  &  Boylan,  at  Cleveland,  O.,  and  during 
that  period  unjustly  discriminated  in  favor  of  the  Youghiogheny 
&  Ashtabula  mines  by  furnishing  cars  to  them.  This  is  the 
only  issue  in  the  proceeding. 

The  cars  to  be  furnished  were  the  cars  of  the  Pittsburgh  & 
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Western  Railroad  Company,  and  they  were  to  be  distributed  to 
these  mines  by  the  Baltimore  &  Ohio  Railroad  Com-  Bxigte»ce  of 
pany.  An  embargo,  as  it  is  called  by  the  witnesses,  emiwrfo 
had  been  existing  from  Aug.  19  to  Aug.  30,  during  during  wweh 
which  time  no  cars  were  furnished  by  the  Pitts-  JJIJ^,^^*'* 
burgh  &  Western  Railroad  Company  to  the  respond- 
ent for  the  shipment  of  coal  from  these  mines  to  Cleveland,  O. 
The  embargo  itself  is  not  now  made  a  subject  of  complaint  in 
this  proceeding,  and  the  agreement  of  the  counsel  of  the  parties 
at  the  hearing  concedes  that  it  has  been  accounted  for  to  the 
petitioners  upon  grounds  that  are  satisfactory  to  them.  On  the 
30th  of  August  this  embargo  was  raised  by  a  telegram  from 
Johnson,  superintendent  of  the  Pittsburgh  &  Western  Railroad 
Company,  to  Bachelor,  master  of  trains  of  the  Baltimore  &  Ohio 
Railroad  Company,  informing  the  latter  that  coal  shipments 
to  Arthur  &  Boylan,  Cleveland,  O.,  could  then  come  forward. 
On  the  same  day  Johnson,  at  Allegheny,  wrote  a  note  to  peti- 
tioners at  Pittsburgh,  as  agents  of  the  Yough  Slope  mine,  giving 
them  the  same  information ;  and  this  note  was  at  once  forwarded 
by  them  to  Lattimore,  general  manager  of  the  Yough  Slope 
mine,  at  West  Newton.  As  soon  as  Bachelor  received  Johnson's 
telegram,  he  at  once  telegraphed  to  all  the  depot  agents  for  the 
mines  along  the  Pittsburgh  Division  of  the  Baltimore  &  Ohio 
Railroad  Company,  "  Coal  for  Arthur  &  Boylan  can  now  come 
forward."  It  appears  that  the  Youghiogheny  and  Ashtabula 
mines  received  this  information,  and  sent  in  their  requisitions 
for  cars,  and  were  at  once  furnished ;  but  it  also  appears  that 
the  Yough  Slope  mine  either  did  not  receive  this  information 
promptly,  or  did  not  act  on  it  until  the  4th  of  September. 

The  evidence  as  to  the  time  when  the  Yough  Slope  mine  first 
received  intelligence  that  the  embargo  was  raised,  and  that  coal  for 
Arthur  &  Boylan  could  go  forward,  is  peculiar.     It  is 
certain  that  on  the  30th  of  August  petitioners  mailed  giving^onfiT 
to  Lattimore,  general  manager  of  the  Yough  Slope  siope  ■!■•  !■- 
mine,  the  letter  of  the  superintendent  of  the  Pitts-  fomiitioiithat 
burgh  &  Western  Railroad  Company,  by  which  he  J^^^t* 
would  have  learned  that  the  embargo  was  raised,  and 
that  coal  could  then  go  forward  for  Arthur  &  Boylan.     That  letter 
Lattimore  should  have  received  the  night  of  the  30th  of  August 
or  the  next  morning ;  yet,  when  Lattimore  was  a  witness  on  the 
stand,  he  does  not  state  when  he  received  that  letter,  or  that  he 
ever  received  it  at  all.     The  superintendent  of  the  Pittsburgh 
Division  of  the  Baltimore  &  Ohio  Railroad  Company,  as  a  wit- 
ness on  the  stand,  testifies  that  as  soon  as  it  was  known  by  him 
and  Bachelor  that  the  embargo  was  raised,  at  once  a  telegram 
was  sent  to  all  the  depot  agents  for  the  mines  along  his  division 
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that  coal  could  then  come  forward  for  Arthur  &  Boylan.  If 
neither  Lattimore,  the  general  manager  of  the  Yough  Slope  mine, 
and  none  of  his  subordinates  received  the  notice  contained  in  this 
telegram,  he  should  have  so  testified  on  the  stand ;  but  when  he 
was  on  the  stand  as  a  witness,  he  neither  expressly  admits  nor 
denies  that  the  notice  in  this  telegram  was  received  by  him  or 
some  of  his  subordinates  earlier,  but  leaves  the  inference  to  be 
drawn  that  it  was  not  by  saying,  — 

"I  do  not  consider  we  were  discriminated  against.  I  con- 
sidered it  an  oversight  that  the  agent  did  not  notify  me  until  the 
fourth  morning  that  the  embargo  was  raised." 

The  inference  is,  that  "  the  agent "  to  whom  he  refers  was  the 
depot  agent  of  the  Baltimore  &  Ohio  Railroad  Company  at  West 
Newton  station.  If,  on  the  night  of  the  30th  of  August  or  the 
next  morning,  Lattimore  received  the  letter  of  Johnson  for- 
warded to  him  by  petitioners,  he  then  knew  that  the  ehibargo  was 
raised,  and  he  was  not  bound  to  wait  on  the  agent ;  but  it  was  his 
duty  to  have  at  once  telegraphed  for  the  cars  needed  for  his  mine, 
and  have  forwarded  its  requisition  ;  but  he  did  nothing  of  the  kind. 
Certainly  William  H.  Riddle,  one  of  the  petitioners,  must  have 
informed  Lattimore  during  the  afternoon  of  the  2d  of  Septem- 
ber that  the  embargo  was  raised,  and  he  should  have  then  tele- 
graphed for  the  cars  needed  for  his  mine,  and  have  forwarded 
its  requisition ;  but  it  does  not  appear  he  did  so.  It  is  a  familiar 
rule  of  law  that  a  party  who  has  been  injured  by  another  in  such 
way  as  is  here  claimed,  must  not  make  the  matter  worse  by  fail- 
ing to  perform  a  plain  and  obvious  duty  on  his  part,  and  then 
make  the  damage  added  by  his  own  negligence  or  recklessness  a 
ground  of  complaint. 

The  embargo  had  been  prevailing  for  eleven  days  on  shipments 
of  coal  to  Cleveland  from  all  these  mines  by  way  of  the  Baltimore 
&  Ohio,  the  Pittsburgh  &  Western,  and  the  Valley  Railway,  up 
to  the  30th  of  August,  when  it  terminated.  If  there  was  any 
custom  or  course  of  business  by  which  it  became  the  duty  of 
any  agent  of  the  Baltimore  &  Ohio  Railroad  Company  to  notify 
Lattimore,  as  general  manager  of  the  Yough  Slope  mine,  of  the 
fact  that  this  embargo  had  ended,  without  waiting  for  any  inquiry 
upon  the  subject  from  Lattimore  or  some  agent  of  the  Yough 
Slope  mine,  this  should  have  been  shown  by  the  evidence,  and  the 
burden  of  proof  was  on  petitioners  to  show  it ;  but  there  is  no 
evidence  of  any  such  custom  or  course  of  business.  In  the  ab- 
sence of  any  such  evidence,  the  act  of  any  of  the  agents  of  the 
Baltimore  &  Ohio  Railroad  Company  in  notifying  Lattimore  that 
the  embargo  had  ended  would  seem  to  rest  alone  upon  the  idea, 
that,  having  sent  notice  of  this  fact  to  depot  agents  of  the  other 
mines,  the  Baltimore  &  Ohio  Railroad  Company  should,  as  a 
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matter  of  fairness,  have  in  a  like  manner  sent  notice  to  the  depot 
agent  at  West  Newton  for  the  Yough  Slope  mine  also ;  and  this 
last  is  true.  The  evidence  tends  to  show  that  the  Baltimore  & 
Ohio  Railroad  Company  did  undertake  and  attempt  in  good  faith, 
so  far  as  we  can  see,  to  notify  all  these  mines  (the  Yough  Slope 
mine  included)  in  the  same  manner,  by  telegraph,  and  at  the  same 
time,  during  the  afternoon  of  the  30th  of  August,  that  the  em- 
bargo that  had  prevailed  upon  shipments  of  coal  to  Cleveland  was 
then  at  an  end,  and  that  they  could  forward  their  coal,  and  that  this 
notice  was  then  sent  to  the  depot  agent  at  West  Newton  for  the 
Yough  Slope  mine.  Whether  the  Youghiogheny  and  Ashtabula 
mines  received  their  notice  of  their  depot  agent  before  or  after 
inquiring  of  him,  is  not  shown  by  the  evidence.  If  the  Yough 
Slope  mine  failed  to  receive  that  notice,  as  the  other  mines  did, 
it  would  appear  upon  the  evidence  to  have  been  its  misfortune, 
largely  mixed  with  its  own  fault.  If  the  Yough  Slope  mine  was 
then  suffering  for  want  of  cars,  a  daily  inquiry  made  of  any 
of  its  agents  of  the  station  agent  of  the  Baltimore  &  Ohio  Rail- 
road at  West  Newton,  near  by  this  mine,  would  have  revealed  the 
fact  that  this  embargo  had  ended  the  very  day  it  was  raised,  and. 
would  have  been  as  natural,  as  proper,  as  inexpensive,  as  free  from 
inconvenience,  as  it  would  have  been  business-like,  and  as  clearly 
a  matter  of  duty  they  owed  the  owners  of  the  mines  ;  but  noth- 
ing of  this  kind  appears  to  have  been  done.  While  carefully 
guarding  their  rights  in  all  matters  to  which  it  relates,  tne  Act 
to  regulate  commerce  does  not  proceed  upon  the  theory  that 
shippers  are  absolved  from  all  duty  in  looking  after  the  delivery 
of  their  freight  to  railroads  for  carriage.  It  would  require  more 
credulity  than  discrimination  to  believe,  upon  the  evidence  before 
us,  that  the  Yough  Slope  mine  was  suffering  for  want  of  cars 
during  the  period  elapsing  between  the  30th  of  August  and  the 
4th  of  September,  1887. 

It  is  manifest  from  the  evidence  that  neither  the  Pittsburgh 
&  Western  Railroad  Company  nor  the  respondent  attempted  to 
conceal  from  the  Yough  Slope  mine  the  fact  that  the 
embargo  was  raised ;  but,  on  the  contrary,  Johnson,  *■•«*■  nesttiTe 
the  superintendent   of   the  Pittsburgh  &  Western,  5'iri«1i!l 
informed   the  petitioners,  who  were  the  agents  of  uob. 
that  mine,  of  the  fact  on  the  30th  of  August,  and  on 
the  same  day  it  was  telegraphed  fcy  Bachelor  to  all  the  station 
agents  of  the  Pittsburgh  Division  of  the  Baltimore  &  Ohio  Rail- 
road Company  along  its  line.     Other  facts  in  evidence  tend  to 
negative  the  idea  of  any  unjust  discrimination.     On  the  19th  of 
August,  Bachelor,  the  master  of  trains  of  the  Pittsburgh  Division 
of  the  Baltimore  &  Ohio  Railroad  Company,  sent  an  urgent  tele- 
gram to  Johnson,  the  superintendent  of  the  Pittsburgh  &  West- 
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em,  to  know  if  coal  from  the  Yough  Slope  mine  could  go  forward 
to  Arthur  &  Boylan,  at  Cleveland,  O.  Taking  the  period  from  the 
15th  of  August  to  the  4th  of  September,  1887,  when  the  greatest 
trouble  for  cars  existed,  and  it  shows  that  the  Yough  Slope  mine 
received  considerably  more  cars  in  proportion  to  its  need  for  them 
than  did  the  Youghiogheny  and  Ashtabula  mines,  and  this,  too, 
while  the  shipments  of  the  latter  were  chiefly  to  Fairport,  upon 
a  line  where  there  was  no  trouble  about  a  sufficiency  of  cars,  and 
the  former  was  shipping  in  large  part  to  Cleveland,  Girard,  Mon- 
roe Falls,  and  Cuyahoga  Falls,  over  a  line  where  there  was  great 
trouble  about  a  sufficiency  of  cars.  Not  a  single  instance  is 
shown  by  the  evidence  where  the  respondent  or  any  of  its  officers 
or  agents  have  ever  manifested  any  unfriendly  spirit  toward  the 
Yough  Slope  mine,  in  its  business  or  otherwise.  The  general 
manager  of  the  Yough  Slope  mine,  who  owns  a  one-fourth  inter- 
est in  that  mine,  while  admitting  as  a  witness  on  the  stand  that  he 
had  frequently  been  dissatisfied,  and  had  complained  during  last 
August,  because  he  did  not  get  all  the  cars  he  needed  at  all  times, 
yet  stated  that  during  the  entire  season  his  mine  had  been  treated 
as  well  in  the  matter  of  cars  as  any  of  its  neighbors,  and  utterly 
repudiated  the  idea  that  there  had  been  any  unjust  or  unfair 
discrimination  by  the  respondent  against  the  Yough  Slope 
mine. 

After  a  careful  consideration  of  all  the  evidence  adduced  by 
the  parties  in  this  proceeding,  we  are  of  the  opinion,  and  so  find, 
that  it  fails  to  show  that  the  Baltimore  &  Ohio  Railroad  Com- 
pany was  guilty  of  unjust  discrimination  under  the  Act  to  regu- 
late commerce  in  failing  to  furnish  cars  to  the  Yough  Slope 
mine  for  shipment  of  coal  to  Arthur  &  Boylan,  at  Cleveland,  O., 
between  the  30th  of  August  and  the  4th  of  September,  in  the 
year  1887. 

The  order  of  the  Commission  is,  that  this  petition  be,  and  the 
same  is  hereby,  dismissed. 

Discrimination  In  Use  of  Equlpmont.  —  Regular  Patrons  not  entitled  to 
Preferencot —  In  Riddle,  Dean,  &  Co.  v.  N.  Y.,  L.  E.  &  W.  Co.  and  Pittsburgh 
&  L.  E.  R.  Co.,  I  Inter.  St.  Com.  Com.  504,  the  general  freight  agent  of  the 
Erie  Company  testified  to  the  effect  that  m  November,  1887,  his  road  was  not 
able  to  meet  the  demands  of  its  '*  regular  patrons  '^  for  cars,  and  that  the  use 
of  any  part  of  the  equipment  of  the  Tine  for  carrying  coal  to  Cincinnati  would 
have  been  disastrous  to  other  interests  by  reason  of  the  time  which  would 
necessarily  be  consumed  by  the  cars  in  gomg  and  returning.  He  explained 
that  by  **  patrons  "  he  did  not  refer  simply  to  people  doin^  business  on  the 
line  of  the  Erie  road,  but  also  to  shippers  of  coal  in  the  \nc]nit^'  of  Pittsburgh 
who  were  dependent  upon  the  cars  of  the  Erie  for  transportation,  which  were 
furnished  "  to  the  Pittsburgh  &  Lake  Erie  to  distribute  to  our  patrons  there : " 
which  cars  were  rapidly  moved  between  Cleveland  and  Pittsburgh,  carrying 
coal  and  ore  in  the  manner  above  described.    He  apparently  acted  upon  the 
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idea  that  he  was  entitled  to  look  out  for  the  needs  of  shippers  who  had  an 
established  business  and  course  of  traffic  over  his  line,  in  preference  to  the 
requirements  of  an  occasional  shipper,  or  of  one  whose  dealings  might  be 
limited  in  extent,  and  were  sure  to  terminate  soon. 

Commissioner  Walker  said, — 

"  This,  in  short,  is  a  claim  that  regular  customers  are  entitled  to  preference 
over  occasional  customers.  It  was  supported  by  abundant  proof  that  the 
opportunity  for  profitable  shipment  of  coal  to  Cincinnati  was  exceedingly 
unusual,  and  might  never  again  occur. 

"  This  claim,  supported  by  this  fact,  presents  no  justification  for  the  refusal 
to  undertake  the  carriage  01  the  coal.  A  common  carrier  is  under  obligation 
to  serve  the  public  equally  and  justly;  it  is  unlawful  for  him  'to  make  or  give 
any  undue  or  unreasonable  preference  or  advantage  to  any  particular  person, 
company,  firm,  corporation,  or  locality,  or  any  particular  description  of  traffic, 
in  any  respect  whatsoever.'  He  must  know  no  friends,  and  concede  no 
unequal  favors.  The  opportunity  for  profit  of  a  stranger  in  a  single  and 
unusual  transaction  should  be  held  as  important  by  the  carrier  as  the  traffic  of 
a  constant  shipper ;  no  preference  should  be  given  to  either.  It  is  the  duty 
of  a  common  carrier  to  provide  adequate  equipment  for  the  business  of  his 
line ;  if,  in  time  of  special  pressure,  some  one  must  wait,  the  annoyance  must 
be  distributed  with  all  possible  equality.  It  is  in  contravention  of  the  statute 
for  a  common  carrier  to  refuse  a  shipment  upon  the  ground  that  regular 
patrons  desire  to  use  all  the  facilities  at  hand,  and  to  appropriate  to  the  uses 
of  the  latter  the  entire  available  equipment 

**  It  is  not  necessary  for  a  shipper  to  make  a  special  contract  with  a  com- 
mon carrier  in  order  to  entitle  himself  to  transportation  for  his  goods.  A 
common  carrier,  by  virtue  of  his  assuming  that  position,  and  thereby  becoming 
entitled  to  *he  privileges,  liens,  and  protections  given  by  statute  and  at  the 
common  law,  becomes  at  the  same  time  bound  to  carry  the  merchandise  of 
all,  for  a  reasonable  reward,  whenever  tendered  in  the  usual  way.  The  differ- 
ence between  a  common  carrier  and  a  private  carrier  consists  largely  in  that 
obligation  which  arises  without  special  agreement.  The  compensation  of  the 
common  carrier  is  assured  to  him  by  a  lien  upon  the  goods,  a  right  which  is 
not  enjoyed  by  a  private  carrier ;  in  case  the  articles  tendered  for  transporta- 
tion are  not  surely  worth  the  freight  money,  his  right  to  demand  payment  in 
advance  has  long  been  recognized ;  his  interests  are  well  protected  in  every 
direction,  and  he  has  no  right  to  refuse  to  accept  for  transportation,  at  a 
reasonable  rate,  any  article  of  such  a  nature  as  he  is  accustomed  to  transport 
from  any  person  seeking  the  service. 

**  The  Act  to  regulate  commerce  requires  that  a  tariff  for  the  transportation 
of  merchandise  be  established  by  interstate  common  carriers,  and  that  the 
charges  shall  be  reasonable  and  just.  Every  description  of  merchandise  is 
included  within  the  protection  of  this  provision  of  the  law.  Common  carriers 
have  no  right  to  withdraw  from  the  transportation  of  any  articles  not  danger- 
ous to  handle,  and  which  are  ordinarily  the  subject  of  transportation  by  them. 
Less  desirable  traffic  must  be  acceptea  upon  reasonable  terms,  as  well  as  that 
which  is  more  desirable.  In  this  matter,  as  in  many  others,  the  principles  of 
the  Act  to  regulate  commerce,  in  prohibiting  undue  and  unreasonable  prefer- 
ences and  advantages,  are  simply  declaratory  of  the  common  law.  The  com- 
mon carrier  has  no  right  to  select  either  ^oods  or  customers.  In  the  present 
case  the  commodity  in  question  is  one  of  the  chief  articles  transported  upon 
defendants^  lines,  and  the  points  between  which  its  movement  was  desired  are 
points  between  which  general  business  is  solicited ;  yet  the  witness  testified 
that  his  road  is  not  engaged  in  carrying  coal  and  ore  into  Cincinnati.  His 
tariff-sheet  in  this  respect  was  better  than  his  practice,  for  a  reasonable  rate 
to  Cincinnati  on  coal  was  announced  in  a  format  joint  tari£E  to  which  the  Erie 
road  was  a  party ;  and  when  coal  was  o£Eered'  for  shipment  thereunder,  the 
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party  tendering  it  was  as  much  entitled  to  have  it  transported  as  was  any  mine- 
owner  or  shipper  of  coal  in  the  Pittsburgh  region. 

'*  It  was  the  duty  of  the  carrier  to  make  every  reasonable  exertion  to  get  it 
forward  without  unjustly  prejudicing  the  rights  of  others  in  respect  to  the 
freight  which  each  contemporaneously  tendered. 

*'  It  is  not  meant  by  this  that  the  Erie  Company  was  bound  to  furnish 
gondola  cars  for  this  shipment,  but  it  was  bound  to  make  an  effort  to 
Furnish  some  sort  of  cars  to  move  the  coal,  either  gondolas  or  others.  It 
refused  wholly  to  do  any  thing:  it  had  a  large  equipment  aside  from  its 
gondolas ;  it  made  no  effort  to  appropriate  any  other  cars  to  this  service,  or 
to  obtain  cars  elsewhere.  It  does  not  appear  that  complainants  had  any 
preference  as  to  what  kind  of  cars  were  fumislied,  if  only  the  coal,  could  go 
forward.  At  the  end  of  one  of  their  letters  demanding  cars,  they  said  that 
gondolas  were  what  they  wanted,  obviously  meaning  that  the  service  required 
was  that  to  which  eondolas  were  customarily  appropriated ;  but  it  was  not  their 
duty  to  demand  otner  cars  if  defendants  refused  the  use  of  a  fair  distributive 
share  of  gondolas;  in  such  case  it  was  not  complainants'  but  defendants* 
business  to  look  up  other  vehicles  of  carriage. 

*'The  real  reason  why  gondolas  were  refused  to  complainants  for  the 
tendered  shipments  to  Cincinnati  was  no  doubt  correctly  stated  by  said 
general  freight  agent  in  his  testimony,  as  follows :  — 

*'  Q.  Then,  do  I  understand  you  refused  gondola  cars  for  the  transpor- 
tation of  coal  to  Cincinnati  because  you  needed  them  in  this  trade  you  have 
already  mentioned  ? 

**A.  Yes;  we  refused  them  because  we  needed  them  in  this  trade,  and 
were  able  with  a  smaller  number  of  cars  to  take  care  of  a  larger  number  of 
shippers  and  consignees  by  having  the  cars  within  our  own  control. 

"  The  trade  referred  to  was  the  carrying  of  ore  from  Ceveland  to  Youngs- 
town  and  Pittsburgh,  and  coal  from  the  vicinity  of  those  places  to  points  on 
the  Erie  road  east  of  Akron. 

''  The  explanation  amounts  to  this :  That  he  refused  to  permit  gondolas  to 
carry  this  coal  because  he  could  make  more  money  by  using  them  on  the 
eastern  portion  of  his  line,  where  return  loads  of  ore  were  obtainable,  and 
where  more  frequent  trips  could  be  made ;  thus  enabling  him  to  serve  a  larger 
number  of  customers  with  a  smaller  number  of  cars.  It  needs  no  argument 
to  show  that  this  reasoning  presents  no  excuse  for  rejecting  complainants' 
business ;  and  while  refusmg  gondolas  for  this  reason,  the  general  freight 
agent  made  no  effort  to  supply  their  place  in  any  other  form,  but  simply 
refused  the  shipment." 
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Chicago,  Burlington,  &  Quincy  R.  Co.  et  al. 

{Interstate  Commerce  Commission,  yune  19,  1888.) 

'  Crews  v>  Richmond  D.  R.  Coi  affirmed.  —  The  principles  laid  down  in  the 
case  of  Crews  v,  Richmond  &  Danville  R.  Co.,  32  Am.  &  £ng.  R.  R.  Cas. 
496,  restated  and  re-affirmed. 

Small  Towns  entitled  to  Rates  as  Favorable  as  Large  Ones.  —  Trade-centres 
or  large  commercial  towns  are  not  as  a  matter  of  right  entitled  to  have  more 
favorable  rates  than  the  smaller  towns  for  which  they  form  distributing  centres  ; 
and  if  carriers  shall  give  to  such  smaller  towns  rates  as  favorable  as  to  the 
larger,  the  Commission  will  not  interfere. 

Same.  —  Fact  that- one  Town  has  Advantage  over  another  does  not  show 
Undue  Preference.  —  The  fact  that,  under  rates  which  are  impartially  arranged 
as  between  large  and  small  towns,  one  large  distributing  centre  may  have  an 
advantage  over  another  in  competition  for  the  business  of  the  small  towns, 
does  not  make  out  a  case  of  undue  preference  in  favor  of  the  one  distributing 
centre  as  against  the  other.  Impartial  rates  are  not  rendered  illegal  by  their 
effect  upon  the  business  of  localities. 

Same.  —  Rates  to  Distributing  Centres  and  Smaller  Towns.  —  A  distributing 
centre,  however  great  or  important,  cannot  demand  as  a  matter  of  right  that 
the  rates  from  a  common  source  of  supply  to  more  distant  and  smaller  towns 
shall  be  made  up  of  the  sum  of  the  rate  to  itself  and  the  rate  thence  to  such 
smaller  towns.  But  the  carriers  may  make  rates  from  the  common  source  of 
supply  to  the  smaller  towns  directly,  as  single  rates ;  and  if  the  single  rate 
is  less  than  the  sum  of  the  two  which  are  made  to  and  from  the  distributing 
centre,  it  is  not  for  that  reason  necessarily  objectionable. 

Theory  upon  which  Case  may  b^  decided.  —  A  case  cannot  be  decided  on 
a  theory  which  is  neither  presented  by  the  complaint  nor  advanced  on  the 
taking  of  the  testimony. 

Local  and  Through  Rates.  —  What  constitutes  local  and  what  through  rates 
considered. 

* 

y.  M,  Woolworth  and  W,  F.  Griffitts  for  complainants. 
J,  M.  Thurston  for  Union  Pacific  R.  Co. 
W,  C.  Goudy  for  Chicago  &  North-western  R.  Co. 
C,  J,    Greene  for   Chicago,    Burlington,   &   Quincy  and   the 
Burlington  &  Missouri  River  R.  Cos. 
J,  W.  Gary  for  Chicago,  Milwaukee,  &  St.  Paul  R.  Co. 

Co'OLEY,  Chairman. — The  original  petition  in  this  cause  was 
filed  Nov.  16,  1887,  and  the  grievance  alleged  was  the  fol- 
lowing :  — 
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That  the  several  defendant  railroads,  by  joint  tariffs  agreed 
d  upon  and  promulgated   through  a  common  agent, 

piMdinft.  were  charging  upon  the  first  five  classes  of  merchan- 
dise from  Chicago  to  Lincoln,  Fremont,  Wahoo, 
Beatrice,  and  Blue  Springs,  stations  located  upon  the  Union 
Pacific  Railway  system  in  the  State  of  Nebraska,  rates  as 
follows :  — 

ClASSBS—  I.  a.  3.  4.  5. 

To  Lincoln 1.00  .84  .57  41  .35 

Wahoo 1.00  .84  .57  .41  .35 

Fremont 1.00  .84  .57  41  .35 

Beatrice 1.15  i.oo  .70  .55  40 

'Blue  Springs 1.15  1.00  .70  .55  40 

That  the  said  defendant  companies  were  at  the  same  time 
charging,  by  tariffs  in  like  manner  agreed  upon  and  promulgated, 
from  Chicago  to  Omaha,  upon  the  said  five  classes  of  merchan- 
dise, rates  as  follows:  ist,  .90;  2d,  .75;  3d,  .50;  4th,  .35;  5th, 
.30;  and  from  Omaha  to  the  Nebraska  points  above  mentioned 
as  follows :  — 

Classes—                                                      x.  a.  3.  4.  5. 

To  Lincoln 33  .28  .23  .19  .15 

Fremont .26  .24  .22  .19  .15 

Wahoo 26  .24  .22  .19  .15 

Beatrice 50  .40  .35  .25  .20 

Blue  Springs 50  40  .35  .25  ,20 

That  the  differences  between  the  rates  from  Chicago  to  the 
interior  points  named  and  the  rates  from  Chicago  to  Omaha, 
plus  the  rates  from  Omaha  to  the  same  points,  are, — 

Classes—                                                    z.            s.  3.  4.  5. 

To  Lincoln 23  .19  .16  .13  .10 

Fremont 16  .15  .15  .13  .10 

Wahoo 16  .15  .15  .13  .la 

Beatrice 25  .15  .15  .05  .10 

Blue  Springs 25  .15  .15  .05  .10 

Upon  this  statement  of  facts  it  was  charged  :  — 

1.  That  the  city  of  Omaha  was  unlawfully  discriminated  against, 
and  subjected  to  undue  and  unreasonable  prejudice  and  disadvan- 
tage within  the  meaning  of  the  third  section  of  the  Act  to  regu- 
late commerce. 

2.  That  by  reason  of  the  freight  tariffs  thus  arranged,  and  in 
effect  the  city  of  Chicago  was  largely  and  unlawfully  benefited 
to  the  detriment  of  the  city  of  Omaha. 

After  answers  had  been  filed,  but  before  the  case  had  been  set 
down  for  hearing,  the  complainants  filed  an  amended  petition^ 
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alleging  therein  that  the  defendants  had  made  and  promulgated 
new  freight  tariffs  on  merchandise  from  Chicago  to  stations 
located  on  the  Union  Pacific  Railway  system  in  the  State  of 
Nebraska,  which  discriminates  still  more  severely  against  the 
business  interests  of  Omaha^  and  afford  increased  preferences  to 
the  city  of  Chicago.  The  amended  petition  proceeds  to  give  the 
charges  by  the  new  tariffs  on  the  first  five  classes  of  merchandise 
from  Chicago  to  sixty-one  Nebraska  points  named.  It  is  not 
deemed  important  to  mention  all  these  points  here ;  but  a  few, 
with  the  charges  to  them  respectively,  are  given :  — 


Classes—  x. 

To  Elkhorn 80 

Wahoo 80 

Lincoln 80 

Beatrice 95 

Fremont 80 

Blue  Springs 95 

Cedar  Rapids 1.37 

Hastings 1.15 

Buda 1.30 

Sidney 2.00 

Kimball 2.25 


9. 

3. 

■ 

4. 

5. 

.65 

44 

.33 

.28 

.65 

•44 

.34 

.28 

.65 

u|4 

•34 

.28 

.81 

•57 

.48 

.38 

.65 

.44 

.  .34 

.28 

.81 

'17 

.48 

.38 

1. 14 

.89 

.70 

.59 

1.03 

.72 

•§3 

.46 

1.17 

.85 

.65 

•55 

1.78 

148 

1.21 

1.05 

1.91 

I '55 

1.25 

1.05 

It  is  averred  by  complainants  that  the  rates  made  by  said 
defendant  companies  from  Chicago  to  Omaha  at  the  same  time, 
upon  the  same  classes  of  merchandise,  are  as  follows :  ist  class, 
.7S  ;  2d,  .60;  3d,  .40;  4th,  .30;  sth,  .25. 

It  is  further  averred  that  the  rates  charged  by  the  Union 
Pacific  Railway  Company  from  Omaha  to  the  points  named  are 
at  the  same  time  as  follows  :  — 


Classxs—  X. 

To  Elkhorn    . 19 

Wahoo 26 

Lincoln 33 

Beatrice 50 

Fremont 26 

Blue  Spring     ......      .50 

Cedar  Rapids 62 

Hastings 54 

Buda 65 

Sidney 1.25 

Kimball 1.50 


a. 

3- 

4. 

5- 

.17 

.16 

.12 

>I0 

.24 

.22 

.19 

.15 

.28 

.23 

.19 

15 

.40 

.35 

.25 

.20 

.24 

.22 

.19 

.14 

.40 

•35 

.25 

.20 

•54 

.49 

40 

35 

.48 

.42 

.40 

34 

.60 

.50 

.45 

39 

1. 18 

1.08 

.91 

81 

1.31 

1.21 

.98 

90 

And,  further,  that  the  differences  between  the  rates  per  ton 
from  Chicago  to  the  interior  Nebraska  points  named  and  the 
rates  from  Chicago//;^  the  rates  from  Omaha  to  said  Nebraska 
points,  are  as  follows :  — 


a. 

3- 

4- 

5- 

240 

2.20 

1.80 

1.20 

3.80 

3«6o 

300 

240 

4.60 

3.80 

3.00 

240 

3.80 

3-6o 

140 

1.40 

3.80 

3.60 

3.00 

2.20 

3.80 

3.60 

140 

140 
.20 

1.00 

2.00 

3-40 

2.60 

.60 

2.00 

1.80 
.20 

1.20 

.60 

2.00 
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CiASsn—  z. 

To  Elkhorn 2.80 

Wahoo 4.20 

Lincoln •    •    •  5.60 

Beatrice 6.00 

Fremont 4.20 

Blue  Springs 6.00 

Cedar  Rapids 

Hastings 2.80 

Buda 2.00 

Sidney 

KimbaU 

It  is  further  represented  that  the  Chicago,  Burlington,  & 
Quincy  Railroad  Company  has,  conjointly  with  the  Burlington 
&  Missouri  River  Railroad  Company,  established  rates  from 
Chicago  to  thirty-five  named  points  in  Nebraska  located  on  the 
Burlington  &  Missouri  River  Railroad,  and  that  the  differences 
expressed  in  rates  per  ton  between  those  rates  and  the  rates 
from  Chicago  to  Omaha  plus  the  rates  from  Omaha  to  said  Ne- 
braska points  by  way  of  said  Burlington  &  Missouri  Railroad  as 
shown  by  its  local  freight  tariff,  are  as  follows  to  the  points 
named,  which  are  some  of  the  thirty-five  mentioned :  — 

Classes  —  x.  a.  3.  4.  5. 

To  Lincoln 5.60  4.60  3.80  3.00  240 

Hastings 2.80  1.00  2.00  340  2.80 

Wahoo 4.20  3.80  3.60  3.00  2.40 

Beatrice 6.00  3.80  3.60  140  1.40 

Blue  Springs 6.00  3.80  3.60  1.40  140 

Hebron 2.80  i.oo  2.40  3.60  340 

Upon  this  showing  the  complainants  charge :  — 

I.  That  the  defendant  companies  "are  now  actually  violating 
the  Interstate  Commerce  Law,  inasmuch  as  they  have  authorized 
and  are  now  using  freight  tariffs  from  Chicago  to  interior  Ne- 
braska points,  which  tariffs  are  heavily  discriminating  against 
the  citv  of  Omaha,  and  as  heavily  discriminating  in  favor  of  th^ 
city  01  Chicago,  to  our  great  detriment  and  disadvantage,  and 
which  discrimination  we  respectfully  submit  is  made  unlawful  by 
the  terms  of  the  third  section  of  the  law.  .  .  . 

"  2.  That  the  city  of  Omaha  is  unlawfully  discriminated  against, 
and  is  subjected  to  undue  and  unreasonable  prejudice  and  disad- 
vantage within  the  meaning  of  the  third  section  of  the  Interstate 
Commerce  Law. 

"  3.  That,  by  reason  of  freight  tariffs  thus  arranged  and  in 
effect,  the  city  of  Chicago  is  largely  benefited  to  our  detriment,  — 
a  condition  clearly  forbidden,  not  only  by  the  general  tenor  of 
the  law,  but  involving  a  distinct  violation  of  the  third  section." 
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And  the  complainants  pray  that  the  Commission  "  will  so  order 
that  freight  tariffs  between  the  city  of  Chicago  and  all  interior 
Nebraska  points  be  hereafter  constructed  on  a  basis  that  shall 
give  the  city  of  Omaha  an  equal  chance  with  Chicago  as  a  mar- 
ket and  distributing-point  for  west-bound  traffic  for  the  State  of 
Nebraska." 

The  defendants  answered  the  amended  complaint  as  follows: — 

The  Chicago,  Burlington,  &  Quincy  Railroad  Company  and 
the  Burlington  &  Missouri  River  Railroad  Company  in  Ne- 
braska, answering  jointly,  deny  that  said  rates  effect  any  unlaw- 
ful discrimination  in  favor  of  Chicago  or  against  Omaha,  or  that 
they  are  contrary  to  the  letter  or  spirit  01  the  third  section  of 
the  Act  to  regulate  commerce  ;  and  they  aver  that  the  rates  be- 
tween Chicago  and  Omaha  and  between  Chicago  and  interior 
Nebraska  points  are  just,  reasonable,  non-discriminating,  and  in 
accordance  with  the  letter  and  spirit  of  said  Act. 

The  Chicago  &  North-western  Railway  Company  avers  that 
the  rates  are  lawful  and  reasonable  ;  denies  that  Omaha  is  there- 
by unlawfully  discriminated  against  or  subjected  to  undue  and 
unreasonable  prejudice  and  disadvantage,  and  avers  that  the 
freight  carried  by  it  to  the  several  points  mentioned  in  the  com- 
plaint is  so  carried  without  going  through  Omaha,  and  that 
Omaha  is  on  a  different  line  from  that  on  which  the  busine3s  is 
conducted  to  the  other  points  named  in  Nebraska.  It  avers  fur- 
ther, that  "  there  is  a  contest  between  the  business-men  of  the 
city  of  Omaha  and  those  of  the  city  of  Lincoln,  each  claiming 
to  be  the  distributing-point  for  the  State  of  Nebraska,  and  each 
demanding  more  favorable  rates  from  the  carriers  than  those 
allowed  to  the  other ;  but  this  respondent  avers  that  the  rates 
established  by  the  tariffs  now  in  force  are  in  every  respect  rea- 
sonable and  just."  The  answer  also  raises  the  question  of  the 
competency  of  complainants  as  an  unincorporated  body  to  insti- 
tute the  proceeding. 

The  Chicago,  Milwaukee,  &  St.  Paul  Railway  Company  an- 
swered the  original  petition  only ;  but,  when  the  amended  petition 
was  filed,  elected  to  stand  upon  the  answer  instead  of  filing  an- 
other. 

The  answer  claimed  that  defendant  has  the  shortest  line  of 
railroad  from  Chicago  to  Omaha ;  that  it  has  nothing  to  do  with 
the  making  of  rates  from  Omaha  to  the  five  Nebraska  points 
named  in  the  original  petition,  but  accepts  the  rates  made  by 
connecting  lines ;  that  the  Chicago,  Burlington,  &  Quincy  is 
the  shortest  line  from  Chicago  to  Lincoln,  and  by  that  line  the 
distance  from  Chicago  to  Lincoln  is  549  miles,  which  is  but  41 
miles  greater  than  the  distance  from  Chicago  to  Omaha  by  the 
same  line ;  "  that  the  distance  from  Chicago  to  Omaha  by  this 
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respondent's  railway  and  the  Union  Pacific  is  490  miles ;  to  Wa- 
hoo,  519  miles;  to  Fremont,  537 miles;  to  Lincoln,  558  miles; 
to  Beatrice,  623  miles ;  and  to  Blue  Springs,  637  miles ;  that  the 
distance  from  Chicago  to  Omaha  is  95  per  cent  of  the  whole 
distance  from  Chicago  to  Wahoo  by  the  line  of  this  respondent 
and  the  Union  Pacific,  and  more  than  90  per  cent  of  the  whole 
distance  from  Chicago  to  Fremont  by  the  same  route,  and  nearly 
90  per  cent  of  the  entire  distance  from  Chicago  to  Lincoln, 
about  80  per  cent  of  the  entire  distance  from  Chicago  to  Bea- 
trice, and  78  per  cent  of  the  entire  distance  from  Chicago  to 
Blue  Springs ;  that  said  distance  from  Chicago  to  Omaha  is  also 
90  per  cent  of  the  entire  distance  from  Chicago  to  Lincoln  by 
way  of  the  Chicago,  Burlington,  &  Quincy ;  that  the  tariff  of 
freight  charged  by  the  respondent  from  Chicago  to  Omaha  is 
only  90  per  cent  of  the  rate  charged  from  Chicago  to  Lincoln, 
Wahoo,  and  Fremont,  and  79  per  cent  of  the  rate  charged  from 
Chicago  to  Beatrice  and  Blue  Springs  on  first-class  freight,  and 
on  all  other  classes  of  freight  named  in  said  complaint  the  rate 
from  Chicago  to  Fremont  and  the  other  points  named  is  less 
than  that  percentage.  A  division  of  the  rates  charged,  as  stated 
in  the  complaint,  from  Chicago  to  the  points  in  Nebraska  west 
of  Omaha,  on  a  strictly  mileage  basis,  would  give  a  higher  rate 
than  is  now  charged  to  Omaha  on  shipments  to  each  of  the 
places  named  except  Blue  Springs,  and  the  proportion  to  Omaha 
dn  shipments  to  that  point  would  amount  to  nearly  90  cents  on 
first-class  freight." 

The  answer  further  says,  that  "the  complaint  does  not  state 
that  the  rates  to  Omaha  are  too  high,  but  complains  that  the 
rates  to  points  beyond  Omaha  are  too  low,  and  asks  that  the 
several  respondents  shall  be  restrained  and  compelled  to  with- 
draw the  freight  tariffs  in  reference  to  points  west  of  Omaha, 
and  substitute  therefor  such  freight  tariffs  from  Chicago  to  the 
Nebraska  points  in  question  as  shall  be  just  and  equitable  to 
the  reasonable  demand  of  the  city  of  Omaha  to  be  considered 
as  the  chief  distributing  -  point  for  Nebraska,  and  substantially 
asks  to  have  rates  to  all  points  west  of  Omaha  increased ;  but  this 
respondent  respectfully  shows  that  the  rates  now  in  force  are  not 
in  any  respect  in  violation  of  any  provision  of  the  Interstate 
Commerce  Act,  and  that  they  are  substantially  upon  a  mileage 
basis,  and  that  it  is  not  competent  for  railway  companies  under 
said  Act  to  so  arrange  their  tariffs  as  to  make  any  particular  city 
or  point  the  chief  distributing  city  or  centre  for  the  freight  of 
any  particular  State,  and  that  no  such  practice  can  be  recognized 
or  enter  into  the  making  of  tariffs  under  the  Interstate  Com- 
merce Act." 

The  answer  of  the  Chicago,  Rock  Island,  &  Pacific  Railway 
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Company  avers  the  rates  complained  of  to  be  just,  and  denies 
any  unjust  or  unlawful  discrimination  or  pifeference. 

The  answer  of  the  Union  Pacific  Railway  Company  denies  re- 
sponsibility for  rates  east  of  Omaha,  justifies  the  rates  actually 
made  by  it,  and  avers  them  to  be  just,  reasonable,  and  non-dis- 
criminating. 

On  issues  thus  made,  the  case  was  brought  to  a  hearing  at 
Omaha,  March  19,  1888,  and  was  submitted  on  testimony  given 
and  arguments  made  in  open  sessions.  The  testimony  was  not 
voluminous,  and  was  directed  in  the  main  to  showing  that  the 
rates  complained  of  operated  injuriously  to  the  business  interests 
of  Omaha. 

W.  A.  L.  Gibbon,  wholesale  dealer  for  three  years  in  iron, 
steel,  and  hardware,  testified  that  the  rates  had  a  very  injurious 
effect  on  the  wholesale  business  of  Omaha.  His  house  had  been 
compelled  to  give  up  the  trade  in  a  great  many  towns  where  they 
formerly  did  business,  because  they  could  no  longer  do  business 
there  except  at  a  sacrifice  of  their  profits.  He  gave  an  instance 
of  an  order  for  a  car-load  of  iron  from  Fremont.  But  the  freight 
from  Chicago  to  Omaha  was  30  cents,  and  from  Omaha  to  Fre- 
mont 19  cents,  while  from  Chicago  to  Fremont  it  was  35  cents. 
The  figure  he  made  on  the  iron  was  12  cents  higher  than  was 
offered  at  Chicago',  and  the  Chicago  dealer  got  the  trade.  He 
'  gave  another  instance  of  a  sale  at  Lincoln,  which  he  was  only 
enabled  to  make  by  having  the  goods  shipped  directly  from  the 
mill,  though  he  had  the  same  goods  in  stock,  and  should  have 
preferred  to  ship  from  Omaha.  The  witness  testified  how  rates 
were  customarily  made,  as  follows  :  — 

"We  purchased  goods  in  Boston,  New  York,  Troy,  Philadel- 
phia, Pittsburgh,  Johnstown  (Penn.),  Youngstown  (O.),  Cleveland, 
and  other  places.  These  are  the  principal  towns  that  we  buy 
our  goods  at.  The  manufacturers  would  sell  goods  sometimes 
at  the  mill,  sometimes  delivered  at  Chicago,  and  sometimes  in 
Omaha.  We  bought  in  these  ways,  and  of  course  became  fa- 
miliar with  the  rates  from  these  points,  both  to  Chicago  and 
Omaha.  With  very  few  exceptions  the  through-rate  was  the 
sum  of  the  two  local  rates ;  that  Is,  the  rate  from  the  mills  to 
Omaha  was  the  sum  of  the  rate  from  the  mills  to  Chicago,  and 
the  rate  from  Chicago  here.  That  was  the  universal  rule  and 
is." 

In  answer  to  a  question,  what  it  is  precisely  which  the  people 
of  Omaha  demand,  the  witness  said,  — 

"  The  only  rule  we  advance  is,  that  the  rates  between  compet- 
ing trade-centres  should  be  made  nearly,  if  not  exactly,  upon  the 
basis  of  the  sum  of  the  two  locals.  We  don't  care  any  thing 
about  the  locals  purely,  as  that  is  a  private  matter  for  the  railroad 
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companies  to  adjust.  But  this  rule  that  we  want  is  the  one  that 
covers  shipments  from  the  Atlantic  seaboard  to  the  Missouri 
River.     We  want  that  same  rule  here." 

Further  on  the  following  proceedings  took  place  :  — 

"  By  Mr.  Thurston  :  — 

"  Q,  Mr.  Gibbon,  are  you  Omaha  people  willing  to  have  the 
same  rule  applied,  which  you  now  contend  for,  to  shipments 
made  from  Omaha,  Lincoln,  and  Fremont  to  points  common  to 
all.' 

"  A,    Yes,  sir ;  unquestionably. 

"  Q.  You  are  willing  to  have  the  rate  from  Omaha  to  Kear- 
ney, on  the  Union  Pacific  Railroad,  made  of  the  sum  of  the 
locals  from  Omaha  to  Fremont  and  from  Fremont  to  Kearney  ? 

"A.  That's  a  ridiculous  comparison,  sir;  Kearney  is  not  a 
distributing  centre. 

"  Q.  Are  you  willing,  as  a  merchant  of  Omaha,  to  have  the 
rate  from  Omaha  to  Beatrice  made  up  of  the  sum  of  the  locals 
from  Omaha  to  Lincoln,  and  from  Lincoln  to  Beatrice  ? 

"  A,   That  is  the  same  comparison.     Beatrice  is  not  a  distrib- 
uting centre.     When  Beatrice  becomes  a  distributing  centre,  we 
are  willing  to  recognize  it. 
Q,    How  about  Lincoln  ? 
A.    We  are  willing  to  recognize  that  as  such. 
Q.    And  Fremont  ?  ^ 

A,    Yes,  sir. 

Q,   You  are  willing  that  these  two  towns  should  be  afforded 
these  rates,  then  ?    They  are  interior  Nebraska  points. 

"A.  A  town  of  consumption  and  of  distribution  are  two 
entirely  different  sort  of  points. 

"  Chairman  Cooley.  Do  I  understand  that  this  principle  that 
you  are  contending  for  is,  that  this  method  of  making  up  the 
rates  shall  apply  from  Omaha  to  trade-centres,  and  from  thence 
to  small  towns  beyond } 

"  A.  It  is  to  be  applied  to  Omaha  in  connection  with  compet- 
ing trade-centres  and  towns  beyond. 

"  Mr.  Thurston  :  — 

"  Q,   To  all  towns  beyond  ? 
.  "  A.    Yes,  sir. 

"  Q.   This  is  to  apply  to  Omaha,  Fremont,  and  Lincoln  ? 

"yl.    Yes,  sir. 

"  Q,  And  applied  from  Fremont  to  all  these  other  towns 
beyond,  irrespective  of  their  being  trade-centres  ? 

"  A,    It  should  apply  from  trade-centres  to  all  these  towns. 

"  Q.  Then  it  would  apply  from  Fremont  to  all  these  towns  the 
same  as  regards  Omaha  t 

"  A.   Yes,  sir. 


« 
« 
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*'  Q,  So  that  Fremont  could  buy  and  sell  goods  as  cheap  as 
you  can  ? 

"  A.    Yes,  sir. 

"  Q.   And  as  cheap  as  Chicago  ?  .  • 

"  A.    Yes,  sir. 

"  Q.  It  is  a  matter  of  no  moment  that  the  place  of  ultimate 
destination  is  not  a  trade-centre  ? 

^  A,     I  don't  understand  the  point  you  want  to  make. 

"  Q,  I  do  not  want  to  make  any  point,  but  simply  want  to 
know  what  you  think  should  be  the  application  of  this  principle  ? 
Is  it  a  matter  of  any  moment  to  the  application  of  this  principle 
that  the  point  of  the  ultimate  destination  of  the  goods  is  not  a 
trade-centre  ? 

"A.  No,  not  of  any  moment.  It  is  simply  to  place  the  dis- 
tributing centres  on  a  par  in  competing  for  the  trade  of  these 
points  01  ultimate  destination. 

"  Commissioner  Walker.  Do  you  recognize  the  existence  of 
any  distributing  centre  between  here  and  Chicago  ? 

**A,  We  don't  come  in  competition  with  any  distributing  cen- 
tre west  of  Chicago  to  amount  to  any  thing. 

"(2-  There  are  distributing  centres  in  Iowa  on  the  Missis- 
sippi River  ? 

"  A.     Yes,  sir. 

"  Q.     Do  you  think  the  same  rule  should  be  applied  to  them  ? 

"A.  Yes  ;  as  far  as  we  are  concerned,  we  want  to.  recognize 
all  distributing  centres. 

"  Q.  I  suppose,  then,  that  you  think,  according  to  your  rule, 
that  the  rate  from  Chicago  to  Omaha  should  be  the  rate  from 
Chicago  to  the  Mississippi  River,  plus  the  rate  from  there  to  Des 
Moines,  plus  the  rate  from  Des  Moines  to  Omaha  ? 

'*  A.  If  Des  Moines  were  competing  for  Omaha  business 
against  Chicago,  that  would  be  the  rule. 

"  Chairman  Cooley.  Does  not  Des  Moines  come  into  com- 
petition with  you  through  all  this  country  in  which  you  trade  ? 

"A.  I  never  heard  of  Des  Moines  in  competition  with 
Omaha. 

*•  Mr.  GouDV.  Is  it  not  true  that  Des  Moines  sells  furniture 
out  tbrough  this  country  ? 

"  A.  It  is  a  business  I  am  not  engaged  in,  —  a  traffic  that  I 
am  not  familiar  with. 

"  Q.  You  don't  know  just  what  traffic  Des  Moines  does  have, 
then  f 

"A,     No,  sir. 

"  Mr.  Woolworth.  You  are  well  acquainted  with  the  whole 
course  of  business  in  this  town  ? 

"  A.    Yes. 

33  Aft  E.  R.  Gas.— 43. 
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"  (2>  And  if  Des  Moines  did  business  in  this  country,  you 
would  know  it  ? 

'*A.     To  any  considerable  extent ;  yes,  sir. 
•    "  Q.     And  neither  Des  Moines  nor  any  other  Iowa  town  comes 
into  competition  with  Omaha  for  the  Western  business  ? 

''A,  I  •»ev«r  heard  of  Des  Moines  in  competition  with 
Omaha. 

"  Q.     Or  any  other  Iowa  town  ? 
A>    No,  sir. 

Q,    Do  you  know  what  the  relative  business  of  Fremont 
and  Omaha  are  as  compared  with  each  other,  say  last  year  ? 

"  A.     Fremont  ? 

"  Q.     Yes,  sir. 

•M.  The  relative  business  of  Fremont,  Lincoln,  and  Omaha  ? 
The  business  of  Lincoln,  from  the  best  information  I  can  get,  is 
about  one-fifth  of  that  of  Omaha.  F^remont  is  probably  about 
one-tenth. 

"  Q.  Do  you  know  what  the  wholesale  business  of  Omaha 
amounted  to  during  the  last  year  i 

"  A,  The  merchants*  traffic  amounted  to  something  like  forty 
millions  of  dollars. 

"  Q.  Do  you  know  what  the  manufacturing  business  amounted 
to.? 

''  A,     Something  like  thirty  millions  of  dollars. 

"  Mr.  Thurston  :  — 

"  Q,     What  is  the  relative  business  of  Omaha  and  Chicago } 

"  A.  Omaha's  business  is  probably,  in  merchandise,  one-fifth 
of  Chicago.  That  is  an  approximate  figure.  As  a  meat-packing 
centre  we  are  the  third  in  the  United  States. 

"  Q.  Then,  if  Lincoln  and  Fremont  have  no  rights  against 
Omaha  by  reason  of  doing  only  one-fifth  of-  the  amount  of  busi- 
ness that  Omaha  does,  why  should  Omaha  have  any  equality 
with  Chicago  when  the  ratio  between  them  is  the  same  ?  * 

**  A.  There  is  some  place  where  you  must  draw  the  line,  and 
the  business  of  Omaha  would  seem  to  warrant  that  it  had  passed 
that  line.** 

Robert  Easson,  another  witness,  testified  to  having  been  in 
the  wholesale  grocery  business  at  Omaha  nine  or  ten  years. 
Formerly  his  house  had  rebates  from  the  Chicago  roads ;  but 
since  the  Interstate  Commerce  Law  was  passed,  they  had  had 
none.  The  rates  from  Chicago  to  Omaha  had  not  been  dimin- 
ished in  consequence  of  the  stoppage  of  the  rebates.  The  result 
of  the  new  rates  was  a  loss  of  business  at  a  good  many  compet- 
ing towns  or  buying-points,  and  a  necessity  of  selling  in  other 
cases  at  cost  or  with  very  little  profit. 

"  At  Grand  Island,  for  instance.     The  rate  from  Chicago  to 
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Grand  Island  was  55  cents,  fourth  class.  The  rate  from  Chicago 
to  Omaha  was  35  cents,  and  the  rate  from  Omaha  to  Grand 
Island  was  40  cents,  making  the  rate  from  Chicago  to  Grand 
Island  by  Omaha  75  cents.  This  was  20  cents  higher  than  the 
through-rate.  The  staple  goods  in  our  line  are  sold  on  very  close 
margins,  and  these  rates  force  us  to  sell  at  cost  in  many  in- 
stances, or  they  force  us  to  lose  the  business." 

Charles  A,  Harvey  and  F.  Colpetzer  gave  similar  evidence 
regarding  the  lumber  trade.  Mr.  Colpetzer  testified  as  follows 
in  regard  to  rebates  :  — 

Question  by  Mr.  Woolworth  :  "  Did  you  used  to  get  rebates 
before  the  operation  of  the  Interstate  Law } 

'*A.     Yes,  sir. 

"  Q,     Have  you  ever  got  them  since  ? 

"  A.     I  have  not. 

"  Q.  Have  the  railroads  reduced  their  charges  here  in  con- 
sequence of  taking  away  these  rebates  ? 

"  A,  No,  sir ;  the  rates  are  higher  from  Chicago  and  elsewhere 
to  Omaha  than  they  were  prior  to  the  Interstate  Law,  and  up  to 
December  they  were  higher  than  they  have  been  for  three  or 
four  years,  and  I  think  possibly  five  years.  I  think  the  present 
basis  that  is  now  in  order  is  higher.  The  tariffs  have  been  on 
the  whole  lower  than  they  will  be  when  they  are  restored  again. 
They  used  to  average  about  16  cents ;  but,  in  addition  to  that,  we 
received  refunds.  I  do  not  believe  that  the  lumber  which  was 
hauled  into  Omaha  netted  any  road  more  on  an  average  than  12 
cents  for  the  past  three  or  four  years,  if  they  paid  the  agreed 
rebates. 

"  Q.  Were  these  rebates  allowed  secretly,  or  were  they  no- 
torious ? 

"  A,  Secretly,,  certainly.  The  rebates  or  special  rates  were 
made  to  get  the  business. 

"  Q.     Is  it  not  an  open  secret  that  all  large  dealers  got  rebates } 

**A.     Yes,  I  should  think  it  would  be." 

Question  by  Mr.  Thurston  :  "  You  say  these  rebates  were  an 
open  secret.  You  do  not  mean  that  the  public  knew  what  re- 
bates your  company  were  getting  ?  You  did  not  give  it  away,  did 
you? 

'M.     No,  sir.'^ 

Allen  T.  Rector,  in  the  wholesale  hardware  trade,  testified  to 
having  formerly  received  rebates  from  the  railroad  companies, 
but  these  were  discontinued  March,  5,  1887.  He  produced  a 
table  of  figures  to  show  that  the  discrimination  against  Omaha 
was  as  alleged  in  the  complaint,  and,  being  asked  why  this  dis- 
crimination should  be  made,  replied,  — 

"  The  present  fourth  and  fifth  class  rates  in  operation  from 
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Chicago  to  Omaha  are — 4th  class,  30  cents,  and  5th  class,  35 
cents.  Take  Edgar,  Neb.,  for  instance.  That  is  a  common 
point  100  miles  west  of  Omaha,  —  a  point  tributary  to  Omaha. 
The  fourth-class  rate  from  Chicago  to  Edgar  is  50  cents.  Our 
fourth-class  rate  from  Chicago  to  Omaha  is  30  cents,  and  the 
fourth-class  rate  from  Omaha  to  Edgar  is  40  cents,  making  a  dis- 
crimination against  us  of  20  cents. 

"  Q.  And  you  don't  know  of  any  good  reason  for  this  discrim- 
ination } 

"  A.  No,  sir,  I  cannot  assign  any  good  reason ;  I  do  not  know 
any  good  reason  for  it." 

This  statement  of  the  salient  points  of  the  evidence  will  be 
sufficient  for  an  understanding  of  its  bearing  upon  the  legal 
questions. 

When  the  issues  in  this  case  were  read,  and  the  opening  made, 
the  questions  presented  seemed  to  be  so  nearly  identical  with 

those  which  were  considered  and  passed  upon  in 
crewiv.  Crews  V.  The  Richmond  &  Danville  Railroad -Co., 

Sltr^"!*  *  32  Am.  &  Eng.  R.  R.  Cas.  496 ;  s.  c,  i  Int  St.  Com. 
•xMitaed.         Com.  Rep.  401,  that  a  comparison  with  that  case  was 

necessarily  in  the  minds  of  the  Commission  and  also 
of  counsel,  and  continued  to  be  so  throughout  the  hearing.  In 
the  case  mentioned,  a  claim  was  made  on  behalf  of  the  city  of 
Danville,  Va.,  which  was,  to  say  the  least,  analogous  to  that 
here  made  on  behalf  of  Omaha,  and  the  Commission  had  been 
obliged  to  hold  that  it  was  not  tenable.  Danville  claimed  to  be, 
and  unquestionably  was,  a  tfade-centre  of  large  importance,  and 
it  was  insisted  on  its  behalf  that  in  making  rates  this  fact  should 
be  recognized  by  the  railroad  company,  and  its  trade  with  the 
towns  naturally  tributary  to  it  protected.  Taking  a  concrete 
case  for  illustration  of  the  manner  in  which  rates  should  be 
made  to  give  this  protection,  it  was  claimed  that  the  rates  from 
Richmond  to  Danville,  added  to  the  rate  from  Danville  to  one  of 
the  smaller  points  beyond  it  on  the  same  line,  should  not  exceed 
the  rate  from  Richmond  direct  to  such  smaller  point,  since,  if  it 
did,  the  rates  would  give  Richmond,  in  respect  to  all  merchan- 
dise coming  from  or  beyond  that  city,  an  advantage  over 
Danville  in  the  competition  with  the  trade  of  such  smaller  point, 
and  this  would  amount  to  unlawful  discrimination.  The  com- 
plaint in  that  case,  as  in  this,  directed  the  attention  of  the 
Commission  specially  to  the  competition  between  the  trade- 
centres  as  the  circumstance  to  be  prominently  kept  in  view  in 
making  rates,  as  if  the  question  to  be  determined  related  exclu-^ 
sively  to  the  large  towns,  though  it  was  evident  upon  the  face  of 
the  complaint  that  if  the  relief  prayed  for  were  granted,  it  must 
necessarily  result  in  a  large  relative  increase  in  the  rates  on  long: 
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hauls  to  the  smaller  towns  as  compared  to  the  rates  which  would 
be  charged  to  trade-centres. 

In  disposing  of  that  case,  the  conclusion  of  the  Commission,  as 
summarized  in  the  syllabus,  was,  that  it  was  not  a  ground  of 
complaint  against  a  railroad  company  that  it  equalizes  its  rates 
as  between  small  and  large  towns,  even  though  the  effect  may 
be  prejudicial  to  the  large  towns,  which  before  had  been 
specially  favored.  The  spirit  and  purpose  of  the  Act  to  regulate 
commerce  requires  that  where  the  circumstances  and  conditions 
will  fairly  admit  of  it,  the  charges  to  all  points  for  a  like  service 
should  be  made  relatively  equal;  further,  that  a  carrier  is  not 
compellable  by  law  to  give  to  merchants  of  a  town  on  its  line 
the  privilege  of  shipping  their  goods  from  the  point  of  purchase 
to  their  own  locality,  and  again  from  thence  to  the  place  at 
which  the  goods  may  be  sold  by  them  at  the  same  rate  which 
would  have  been  charged  had  there  been  but  one  shipment  from 
the  point  of  purchase  to  the  point  of  ultimate  delivery.  The 
fact  that  a  refusal  to  give  the  through-rate  as  for  one  shipment 
operates  prejudicially  to  the  town  desiring  the  privilege,  and 
favorably  to  another  town,  does  not  make  the  refusal  operate  as 
unjust  discrimination  when  the  carrier  applies  the  same  rule  to 
all  towns,  and  accords  the  privilege  to  none.  Discrimination 
must  consist  in  the  doing  for,  or  allowing  to,  one  party  or  place 
what  is  denied  to  another;  it  cannot  be  predicated  of  action 
which  in  itself  is  impartial. 

This  is  a  short  statement  of  what  was  decided  in  the  Danville 
case,  and  the  principles  laid  down  seem  to  cover  the  case  before 
us  now.     The   relative   position   of   Richmond  and 
Danville  as   trade-centres   for  any  purposes   of  the  ©f  the  DaiiTiiie 
application  of  the  contested  principle  was  the  same  case  goTem 
as  is  the  relative  position  of  Chicago  and  Omaha,  theprweBt 
and  the  question  of  protecting  Danville  in  its  job-  ***** 
bing  trade  was  the  same  that  is  now  raised  for  the  protection  of 
the  jobbing  trade  of  Omaha.     The  Omaha  rates  are  not  in  them- 
selves alleged  to  be  excessive  or  unjust.     The  claim  of  the  com- 
plainants is  tersely  stated  in  one  of  the  arguments  presented  on 
their  behalf,  as  follows  :  — 

"  We  do  not  attempt  at  this  time  to  say  the  rates  in  issue  are 
too  high  or  too  low ;  that  is  not  the  question :  it  is  the  principle 
of  their  construction,  and  the  disastrous  results  that  ^  ,     ^ 
follow,  against  which  we  are  contending.     This,  and  oompuiaanto. 
this   alone,  is  the   sum  and   substance  of  our  com- 
plaint.    Our  presentations  are  surely  sufficiently  clear  to  avoid 
the  possibility  of  misunderstanding.     If  the  Chicago  jobber  can 
deliver  his   merchandise   in   Hastings,    Neb.   at  a  lesser    cost 
for  transportation    than  can  his  Omaha  competitor,  using   the 
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same  Nebraska  rails  to  the  same  destination,  we  think  it  proves 
beyond  cavil  that  a  preference  is  exhibited  favoring  the  locality 
of  Chicago  to  the  detriment  and  disadvantage  of  Omaha." 

This,  with  merely  a  change  of  names,  is  precisely  what  was 

claimed  in  the  Danville  case.     The  railroad  company 

fUJ*"  **■*"      in. making  its  rates  had  ignored  the  claims  of  trade- 

DsBTiuecaM.     Centres  to  special  privileges,  and  made  the  rates  to 

all  the  towns  on  its  line  proportional  to  distance,  or 
nearly  so,  without  distinguishing  between  those  which  claimed 
the  distinction  of  being  trade-centres  and  those  which  could  set 
up  no  such  claim.  The  Commission  held  that  in  doing  this  tlje 
carrier  did  not  depart  frQm  the  spirit  and  intent  of  the  Act  to 
regulate  commerce.  In  its  indirect  effects  its  action  undoubtedly 
benefited  the  more  distant  trade-centre  in  the  competition  with 
one  nearer  a  point  for  the  trade  of  which  both  were  contending ; 
but  this  was  not  an  illegal  consequence  when  it  resulted  from 
action  which  in  itself  was  impartial  as  between  all  towns,  large 
and  small.  The  Danville  case  would  therefore  seem  to  be 
decisive  of  the  case  before  us. 

In  the  arguments  presented  on  the  hearing,  however,  an  en- 
DtitiBctiM  deavor  was  made  to  point  out  a  distinction  between 
eadesTored  to  the  cases,  and  in  one  of  them  the  distinction  was 
be  poiBtod  oat  supposed  to  be  found  in  this :  that  in  the  Danville 
betwMB  the       ^g^gg  ^YiQ,  rates  complained  of  were  made  by  the  de- 

fendant  road  exclusively,  and  were  to  towns  on  its 
own  line,  while  in  this  case  the  roads  from  Chicago  to  Omaha 
**  do  not  confine  themselves  to  nominating  rates  to  the  end  of 
their  lines,  but  by  a  species  of  commercial  conspiracy  unite  with 
the  Union  Pacific  and  others  in  a  policy  establishing  joint  rates 
between  their  initial  point  and  interior  Nebraska  points  which 
has  for  its  avowed  object,  among  others,  the  building-up  the  job- 
bing and  manufacturing  interests  of  Chicago  to  our  most  serious 
hurt."  As  there  is  no  proof  of  avowal  of  such  an  object  as  is 
here  stated,  we  may  pass  that  by  without  further  notice,  and  say 
only  of  the  distinction  here  relied  upon,  that  it  rests  upon  facts 
which  in  no  way  affect  the  principle. 

If  a  rate  when  made  by  one  company  as  a  single  rate  would  in 
law  be  unobjectionable,  it  would  be  equally  so  when 
Prin*M***'b  "^^^c  by  Several  as  a  joint  rate.  The  policy  of  the 
which  to^I  law  and  the  convenience  of  business  favor  the  mak- 
ing of  joint  rates  ;  and  the  more  completely  the  whole 
railroad  system  of  the  country  can  be  treated  as  a  unit,  as  if  it 
were  all  under  one  management,  the  greater  will  the  benefit  of 
its  service  to  the  public,  and  the  less  the  liability  to  unfair  exac- 
tions. All  the  joint  rates  from  Chicago  to  interior  points  in 
Nebraska  may  therefore,  for  the  purposes  of  this  ease,  be  tested 
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by  the  same  rules  as  if  the  lines  were  continuous  and  under  one 
management.  The  uniting  of  the  carriers  in  making  them  is  not 
censurable  unless  the  joint  agreement  is  for  the  accomplishment 
of  something  unlawful  or  unjust  in  itself  or  in  its  consequences. 

In  a  printed  brief  for  complainants,  filed  with  the  Commission 
since  the  hearing,  a  different  position  is  taken.  In  that  brief, 
referring  to  the  Danville  case,  it  is  said,  — 

"The  Commission  holds  that,  as  between  Danville  considered 
as  a  competitive  point,  and  local  towns  considered  as 
non-competitive  points,  the  former  is  not  entitled  to  s*"®*  ^•■*- 
better  rates  than  the  latter.     We  accept  that  rule :  !!«*,?*■ !!, 
we  do  not  claim  better  rates  for  Omaha  because  it  is  bri«f. 
a  large  town  at  which  many  lines  centre,  than  are 
given  to  interior  towns  which  are  small  and  are  located  upon  a 
single  line.     We  go  even  farther,  and  admit  that,  laying  out  of 
view  the  size  of  the  town  and  its  location  upon  one  or  several 
railroads,  one  point  should  have  as  good  rates  as  another,  regard 
being  had  to  circumstances.     It  is  here  that  we  make  our  com- 
plaint.    We  say  that  better  rates  are  given  from  Chicago  to 
interior,  smaller,  and  non-competitive  points  than  Omaha  enjoys. 
We  claim  the  converse  of  the  rule  laid  down  by  the  Commission 
in  the  Danville  case.     The  Commission  should  not  be  betrayed 
into  error  by  a  discussion  of  the  abstract  rule  of  the  sum  of  the 
two  locals.     Our  contention  does  not  compel  us  to  defend  that 
rule.     We  say  the  sum  of  two  locals  must  not  so  far  exceed  the 
through-rate  as  to  operate  a  discrimination.      It  thus  appears 
that  the  claim  in  favor  of  competitive  points,  as  such,  made  in  the 
Danville  case  is  not  made  by  us,  and  what  is  said  in  the  opinion 
on  that  point  has  no  application  here.*' 

And  again :  — 

"  What  we  contend  for  is,  that  the  sum  of  two  locals  should 
not  unreasonably  exceed  the  through-rate.  "  Let  allowance  be 
made  for  the  greater  trouble  and  expense  of  re-shipments,  but 
you  must  not  make  the  difference  so  great  as  to  operate  a  dis- 
crimination. To  illustrate  :  Take  a  rate  from  Chicago  to  Omaha 
of  50  cents,  and  a  rate  to  Kearney,  200  miles  farther  west,  of  5 1 
cents,  so  that  Omaha  is  shut  out  of  and  Chicago  let  into  the 
trade  at  Kearney ;  there  is  a  discrimination  against  Omaha  which 
this  Commission  is  organized  to  forbid." 

One  difficulty  with  this  is,  that  it  does  not  harmonize  either 
with  the  complaint  or  with  the  positions  taken  on  the  hearing. 
The  complaint  is  planted  distinctly  on  the  claim  that 
Omaha  is  discriminated  against  because  the   rates  2j**|JJp^*|*  ,^* 
from   Chicago  to  Omaha,  added  to  the  rates  from  in  cm©. 
thence  to  the  interior  Nebraska  points,  are  greater 
than  the  rates  from  Chicago  to  such  points  direct.     It  was  not 
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conceded,  but  was  inferentially  denied,  both  in  the  complaint 
and  on  the  argument,  that  they  could  be  any  greater  and  still 
be  legal.  The  distinction  which  the  brief  attempts  to  make 
is  therefore  not  in  the  case.  But  a  further  difficulty  with  it  is, 
that  no  evidence  was  given  in  the  case  to  support  any  such 
theory  as  the  brief  advances ;  and  if  it  is  admissible  that  "  allow- 
ance be  made  for  the  greater  trouble  and  expense  of  re-shifh 
ment,"  we  are  without  evidence  to  show  whether  the  diflference 
in  rates  complained  of  is  or  is  not,  on  this  theory,  too  great.  It 
would  be  impossible,  therefore,  to  decide  the  case  on  this  theory, 
even  if  the  issue  made  would  admit  of  it,  which  it  does  not. 

We  are  constrained,  therefore,  to  hold  that  the  decision  in  the 

Danville  case  covers  the  one  before  us ;  and  if  that 

*****  w'ri        decision  is  adhered  to,  this  complaint  cannot  be  sus- 

taiTiiieMia!    tained.      Nevertheless,  this  case  has  been,  pushed 

with  earnestness  and  manifest  sincerity.  We  have 
listened  carefully  to  all  that  has  been  advanced,  being  not  only 
willing  but  desirous  to  overrule  the  former  decision,  if  satisfied 
that  we  have  committed  any  error  in  making  it.  We  shall,  there- 
fore, proceed  to  consider  the  case  in  the  light  of  what  was  said 
on  the  hearing,  for  the  purpose  of  satisfying  ourselves  whether 
any  reasons  exist  for  a  change  of  opinion. 

But,  first,  we  must  repeat  here  what  in  substance  has  already 

been  said,  —  that  this  case  cannot  be  regarded  as  one 

OBftha  ud        in  which  Omaha  and  Chicago  are  the  business  points 

cxeUgiTeir       exclusively  interested.      The  case  is  very  different 

iBtereited.        from  what  it  would  be  if  that  were  the  fact.     The 

nature  of  the  complaint  is  such,  that  the  sixty-one  inte- 
rior Nebraska  towns  named  in  it  are  the  real  parties  respondent  in 
interest ;  while  Chicago,  though  its  interest  may  be  large,  is  inter- 
ested only  incidentally,  and  because  the  rates  made  from  Chicago 
and  Omaha  respectively  to  such  interior  towns  enable  the  latter 
to  obtain  their  goods  from  Chicago  direct  cheaper  than  they  can 
obtain  them  from  Chicago  indirectly  through  the  jobbing-houses 
of  Omaha.  The  prayer  of  the  petition  can  only  be  granted  by 
increasing  the  rates  from  Chicago  to  such  interior  Nebraska 
towns,  without  increasing  those  to  Omaha,  or  in  some  other  way 
making  a  relative  difference  in  rates  as  against  such  towns  which 
does  not  now  exist.  The  parties  who  would  directly  or  immedi- 
ately suffer  in  consequence  would  therefore  be  the  towns  whose 
rates  would  be  thus  relatively  increased. 

The  justification  which  is  advanced  for  this  relative  difference 
Special  rates  to  ^^  ratcs  is,  that  Omaha  is  a  great  distributing-point 
Osahaaaft  as  Chicago  is,  and  entitled  as  such  to  special  rates. 
4tatribatiBg  It  had  Special  rates  in  the  form  of  rebates  before 
eentre.  ^j^^  passagc  of  the  Act  to  regulate  commerce,  and 
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prospered  upon  them ;  but  with  the  prohibition  of  rebates,  and 
the  giving  to  the  interior  towns  as  favorable  rates  as  Omaha 
now  obtains,  the  field  of  its  operations  is  narrowed,  and  its 
business  suffers,  while  Chicago  reaps  the  benefit  of  its  losses. 
Omaha,  it  is  urged,  is  thus  robbed  of  the  advantages  resulting 
from  natural  location  and  the  enterprise  of  its  citizens  in  building 
it  up. 

An  obvious  embarrassment  in  attempting  to  provide  for  and 
protect  the  claim  made  on  behalf  of  trade-centres  is,  that  it  is 
impossible  that  there  should  be  any  general  agree- 
ment as  to  the  towns  which  can  be  regarded  as  such  JjJJjJjJ**^** 
trade-centres.  Indeed,,  in  the  nature  of  things,  it  is  inde-ceatre. 
quite  out  of  the  power  of  any  one  to  point  out  any 
test  by  which  we  may  classify  those  which  are,  and  distinguish 
them  from  those  which  are  not.  The  classification  cannot  be  by 
size  merely,  for  all  trade-centres  are  at  some  period  small ;  and  if 
the  classification  is  by  amount  of  business,  it  will  sometimes  be 
found  that  a  small  town  is,  in  some  articles  if  not  in  all,  doing  a 
much  larger  jobbing  business  than  another  which  is  considerably 
greater.  It  often  happens  that  a  small  town  will  have  a  large 
business  in  the  manufacture  and  sale  of  some  one  article,  and 
perhaps  be  as  truly  a  trade-centre  for  that  article  as  some  other 
town  ten  or  twenty  times  as  great ;  but  the  small  town  which 
has  begun  a  general  jobbing-trade  with  the  hope  and  prospect 
of  a  great  growth  is  not  likely  to  perceive  any  justice  in  being 
kept  from  the  fulfilment  of  its  hopes  by  competition  being  pre- 
cluded through  the  more  advantageous  rates  which  are  given  to 
the  larger  town  which  it  aspires  to  rival.  If  equal  rates  will 
enable  it  to  compete,  its  business-men  are  very  certain  to  think 
themselves  wronged  if  they  are  not  given  such  rates. 

The  difficulty  in  classifying  towns  as  being  or  not  being  trade 
centres,  or,  as  some  of  the  witnesses  phrase  it,  as  being  competi- 
tive or  non-competitive,  is  made  very  plain  in  this 
case.  The  amended  complaint  assumes  that  none  of  f*7iViwtr»t*^d*' 
the  sixty-one  interior  points  named  is  entitled  to  the  bypre«eB*cLe. 
privilege  in  rates  which  Omaha  claims,  or,  in  other 
words,  is  entitled  to  be  considered  a  trade-centre.  But  Mr.  Gibbon, 
a  very  intelligent  witness  for  the  complainants,  concedes  that 
Lincoln  and  Fremont  are  entitled  to  that  privilege,  and  should 
have  rates  made  to  and  from  them  on  the  same  principle  that 
Omaha  seeks  to  establish  on  its  own  behalf.  At  the  same  time, 
he  apparently  thinks  it  would  be  absurd  to  concede  the  like  priv- 
ilege to  Beatrice.  But  why  would  it  be  absurd  ?  We  have  no 
evidence  that  Beatrice  or  Kearney,  or  other  towns  named  in  the 
complaint,  are  entirely  without  jobbing-trade.  From  our  general 
knowledge  of  the  country  we  can  take  notice,  that,  as  compared 
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with  Omaha,  they  are  much  smaller  towns ;  but  we  cannot  know, 
unless  informed  by  evidence,  that  they  have  not  become,  to  some 
extent,  centres  of  trade  to  still  smaller  towns  about  them  ;  and  if 
the  trade-centre  theory  were  to  be  accepted  and  acted  upon,  it 
might  become  necessary  to  call  upon  the  complainants  to  throw 
more  light  upon  the  case  by  evidence,  and  to  put  before  us  more 
distinctly  their  view  of  what  constitutes  a  trade-centre,  and  at 
what  stage  in  the  growth  of  a  prosperous  Nebraska  town  it  can 
claim  privileges  as  such.  Upon  these  subjects  very  little  infor- 
mation was  given  on  the  hearing. 

But  a  fatal  difficulty  with  the  theory  that  a  trade-centre  as 
such  is  entitled  to  specially  favorable  rates  is  found  in  the  fact 
Trade  ccMtrw  ^^^^  ^^  ^^  ^"  Conflict  with  the  spirit  and  purpose  of  the 
■ot  entitled  to  Act  to  regulate  commerce.  One  of  the  reasons  for 
Bpedai  retet  the  passage  of  that  Act  was,  that,  by  means  of  rebates 
■■der  cmi-       g^jj  J  other  contrivances,  large  towns  and  heavy  dealers 

secured  advantages  which  gave  them  a  practical 
monopoly  of  markets,  and  shut  out  the  small  towns  and  small  deal- 
ers. Omaha  dealers,  as  the  evidence  shows,  formerly  had  rebates, 
and  the  business  of  the  town  prospered  to  some  extent  in  conse- 
quence thereof.  The  rebates  are  now  forbidden,  and  the  rates 
are  not  ^o  made  as  to  secure  to  dealers  the  advantages  which  the 
rebates  formerly  gave.  This  the  witnesses  think  a  grievance ;  but 
if  it  be  one,  it  is  very  certain  that  it  is  not  one  which  the  law  has 
empowered  the  Commission  to  correct.  The  law,  in  forbidding 
rebates  in  the  interest  of  equality  as  between  large  towns  and 
small,  and  large  dealers  and  small,  certainly  did  not  intend  that 
by  any  indirect  action  of  any  public  authority  this  purpose  of 
equality  should  be  neutralized.  All  large  towns,  by  reason  of 
their  being  large,  inevitably  secure  certain  advantages  in  trans- 
portation. They  get  more  roads,  more  trains,  more  agents  and 
servants,  to  attend  promptly  to  business  demands,  and  will  be 
more  accommodated  within  the  limits  allowed  by  law,  than  will 
smaller  towns  ;  but  it  does  not  lie  within  the  power  of  this  Com- 
mission to  add  to  these  advantages  by  compelling  the  carriers 
operating  the  lines  which  reach  out  from  a  great  railroad  centre 
to  give  to  the  large  towns  on  their  lines  more  favorable  rates 
than  they  give  to  those  which  are  smaller.  The  fact  that  under 
relatively  equal  rates  one  town,  by  reason  of  its  situation,  its  size, 
the  extent  of  its  manufactures  or  trade,  or  for  any  other  reason, 
secures  the  major  part  of  the  trade  with  the  small  towns,  is  not 
a  fact  which  can  empower  this  Commission  to  interfere.  There 
may  be  great  hardships  in  the  situation,  but  those  do  not  change 
the  law.  In  contemplation  of  a  law  which  was  enacted  in  the 
interest  of  equality  as  between  large  and  small  interests,  there 
can  be  no  unjust  discrimination  in  giving  to  large  and  small 
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towns  relatively  equal  rates.  It  is  not  a  matter  of  the  least  im- 
portance, in  a  legal  sense,  that  the  small  towns  are'  strictly  local 
and  non-competitive.  If,  under  relatively  equal  rates,  they  can 
elevate  themselves  to  the  class  of  jobbing-towns,  it  is  their  right 
to  do  so ;  but,  if  not,  they  are  still  entitled,  as  against  any  action 
of  this  Commission,  to  have  the  benefit  of  such  favorable  rates 
as  do  not  unjustly  discriminate  against  others. 

A  statement  was  made  by  Mr.  Gibbon  in  his  testimony,  and 
was    repeated    on  the  argument   in  regard  to  the  method  of 
making  rates,  which  requires  some  attention.     It  was 
assumed  in  both  instances  that  these  defendants,  in  8t*t««eBte  u 
making  rates  from   Chicago   to   interior    Nebraska  aakiagMtea. 
points,  made  them  on  a  different   principle  to  that 
which  was  applied  elsewhere.     Mr.  Gibbon  in  his  testimony  states 
how  he  understands  the  rates  to  be  made  from  New  York  to  the 
Missouri  River ;  and  in  the  argument  made  on  the  hearing,  and 
filed  in  writing  with  the  Commission  afterward,  the  same  state- 
ment is  in  substance  repeated,  and  is  tersely  summed  up  as  fol- 
lows :  — 

"We  have  already  shown  the  basis  of  construction  of  rates 
from  the  Atlantic  seaboard  to  Omaha  to  be,  for  all  practical  pur- 
poses, the  sum  of  the  locals  to  Chicago  added  to  the  loca^f  thence 
to  the  Missouri  River." 

This  statement,  to  say  the  least,  is  exceedingly  inaccurate. 
The  rates  from  the  seaboard  to  Chicago  are  very  far  from  being 
the  sum  of  the  locals.  The  Chicago  rate  is  made  as  a  through- 
rate,  and,  in  making  it,  the  locals  are  not  taken  as  a  measure.  If 
the  rates  from  the  seaboard  to  the  successive  trade-centres,  such 
as  Albany,  Buffalo,  Detroit,  and  Chicago,  were  aggregated,  the 
Chicago  rate  would  be  much  greater  than  it  is  now :  so  the  ag- 
gregate of  the  locals  from  Chicago  to  the  Missouri  River  would  be 
greater  than  the  through-rate  now  given.  Mr.  Gibbon  speaks  of 
the  through-rates  from  New  York  to  Chicago  and  from  Chicago 
to  the  Missouri  River  as  two  locals ;  and  his  position  is,  that,  as 
the  rate  from  New  York  to  the  Missouri  River  is  made  up  of  the 
sum  of  these  two  locals,  so  the  rate  from  Chicago  to  the  interior 
Nebraska  towns  should  be  made  up  of  the  sum  of  the  two  locals, 
—  first  from  Chicago  to  Omaha,  and  then  from  Omaha  to  the 
-interior  town.  But  this  reasoning  is  on  a  purely  arbitrary  basis. 
The  rate  from  New  York  to  Chicago  is  not  a  local  at  all,  but  is 
in  the  strictest  sense  a  through-rate,  and  in  making  it,  as  is 
stated  above,  the  great  intermediate  trade-centres  are  disregarded. 
It  is  certainly  in  entire  harmony  with  the  method  in  which  the 
Chicago  rate  is  made  by  the  roads  reaching  out  from  New  York, 
that  the  rate  from  Chicago  to  Lincoln,  Fremont,  or  any  other 
town  of  corresponding  importance  should  be  made  as  a  through- 
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rate,  taking  no  notice  of  intervening  towns  in  making  it ;  but  if 
the  method  of  rates  from  New  York  is  examined  farther,  it  will 
be  found  that  not  only  are  single  through-rates  made  to  Chicago 
and  to  other  great  centres,  but  they  are  also  made  to  small  towns 
and  insignificant  stations  in  Ohio,  Indiana,  Michigan,  and  Illi- 
nois, and,  indeed,  generally  through  the  country;  so  that  the 
practice  of  the  defendant  roads  in  making  rates  from  Chicago  to 
towns  in  Nebraska,  large  or  small,  as  single  rates,  instead  of 
being  Exceptional  and  peculiar,  is  in  accordance  with  the  practice 
generally  prevailing. 

In  msLking  use  of  the  term  "  through-rate  "  in  respect  to  the 
rates  from  the  seaboard  to  Chicago,  and  from  Chicago  to  Omaha, 

we  have  done  so  without  undertaking  to  indicate  by 
Tkroagh-ntek  definition  the  distinction  between  what  rates  should 
Swui^y^'''  be  called  through  and  local  respectively.  The  needs 
made.  of  this  case  do  not  call  for  such  definition.     To  give 

some  idea  of  how  these  rates  are  made,  and  how  they 
would  compare  with  rates  where  the  hauls  are  shorter,  we  give 
here  the  rates  by  the  Pennsylvania  from  New  York  to  Chicago, 
and  also  to  important  towns  on  its  line  before  Chicago  is  reached, 
with  the  distances  from  New  York  respectively ;  the  rates  being 
on  merchandise  in  the  first  class  :  — 

*  Distance.  Rate. 

To  Trenton 56  miles.  .25 

Harrisburg 195      "  .33 

Pittsburgh 444      "  ^5 

Chicago 912      "  .75 

We  also  give  a  like  table  of  rates  from  Chicago  on  the  Chicago 
&  North-western :  — 

Distance.  Rate. 

To  Sterling    .    .  no  miles.  .30 

Clinton 138      "  40 

Cedar  Rapids 219      ^  .50 

Omaha 492      *'  .75 

The  points  taken  in  each  case  are  important  points,  and  it  is 
seen  at  a  glance  how  the  rates  to  Chicago  and  Omaha  respec- 
tively are  diminished  with  the  distance,  as  compared  with  the 
rates  to  the  other  towns,  and  how  inappropriate  would  be  the 
designation  of  "  local "  as  applied  to  them.  A  still  more  striking 
table  would  be  presented  if  the  comparison  were  made  with  rates 
from  station  to  station  along  the  lines  of  these  roads.  Taking 
the  rates  on  the  Chicago  &  North-western,  for  example,  we 
find  that  the  sum  of  four  locals  for  20  miles  each  might  exceed 
the  rate  for  the  whole  492  miles  to  Omaha,  so  that  the  carrier 
may  receive  more  for  transporting  a  like  kind  of  freight  80  miles 
in  four  consignments  than  for  transporting  it  492  miles  in  one 
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consignment.     But  the  four  would  be  purely  local,  and  the  one  a 
through  shipment.    These  instances  distinguish  broadly  between 
what  is  local  and  what  is  through  freight,  and  they  DigtucUom 
leave  no  question  as  to  what  term  should  be  applied  between  the 
in  the  case  before  us.     Purely  local  rates  are  those  ^ocmi  Md 
which  are  made  from  station  to  station,  and  with  JJJ^'JJ? 
some  approximation   to  distance ;  and  though   the    " 
term  may  be,  and  frequently  is,  applied  more  broadly,  it  is  never 
in  railroad  circles  or  railroad  literature  made  use  of  in  connec- 
tion with  rates  for  long  distances,  which  are  made  in  disregard 
of  rates  to  and  from  numerous  intermediate  stations. 

But  the  arbitrary  basis  of  the  reasoning  in  support  of  the 
complaint  on  this  branch  of  the  case  is  manifest  from  another 
consideration  ;  namely,  that  it  has  no  force  whatever  gnpeHor  right* 
except    upon  a  concession    of    superior   rights    to  ofonahau 
Omaha  as   against  bther  Nebraska  towns.     In  the  •g»i»it  other 
argument  filed  it  is  said,  —  U)wm!*' 

"  We  respectfully  submit  that  if  rates  from  Chicago 
on  all  classes  of  merchandise  to  interior  Nebraska  points  be 
made  on  the  basis  of  the  sum  of  the  locals,  it  will  be  entirely 
consistent  with  the  mode  of  construction  obtaining  from  the 
Atlantic  seaboard  to  the  Missouri  River,  will  equalize  our  advan- 
tages, so  far  as  figures  are  concerned,  with  Chicago,  and  place 
every  town  in  our  State  on  a  perfect  plane  of  equality  as  to 
rates." 

Now,  as  already  stated,  the  rates  from  Chicago  to  Omaha  are 
not  the  sum  of  the  locals.  If  they  were,  as,  for  example,  if  the 
Chicago  &  North-western  were  to  make  the  Omaha  rates  the 
sum  of  the  rates  from  Chicago  to  Clinton  and  from  Clinton  to 
Omaha,  they  would  be  considerably  above  what  they  are  now. 
What  this  carrier  does,  however,  is  to  make  a  through-rate,  dis- 
regarding the  intermediate  rates  in  doing  so  :  there  is  no  sum  of 
rates  about  it.  It  does  precisely  the  same  in  making  the  rate  to 
Lincoln,  to  Fremont,  to  Blue  Springs,  and  to  all  the  other  towns 
named  ;  in  this  respect  it  treats  them  all  alike.  As  it  does  not 
add  together  locals  in  making  the  rate  to  Omaha,  neither  does  it 
in  making  the  rate  to  the  interior  Nebraska  towns.  This  cer- 
tainly is  not  illegal  unless  Omaha  has  in  law  some  right  to 
consideration  in  the  making  of  rates  superior  to  that  of  other 
Nebraska  towns.  In  the  argument,  as  above  quoted,  it  is 
assumed  that  it  has ;  for  when  it  speaks  of  placing  "  every  town 
in  our  State  on  a  perfect  plane  of  equality  as  to  rates,"  Omaha  is 
by  implication  excluded  as  the  one  town  which  by  its  size,  its 
importance,  and  the  extent  and  nature  of  its  business,  is  entitled 
to  have  its  advantages  equalized  with  those  of  Chicago,  instead 
of  being  put  on  a  plane  of  equality  in  rates  with  the  others.    We 
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are  compelled  to  say  that  the  law  does  not  confer  upon  the  Com- 
mission the  power  thus  to  equalize  the  advantages  of  commercial 
centres. 

We  have  no  occasion  at  this  time  to  inquire  how  generally  it 
is   true  that  the   rates  from  the  seaboard   to  towns   west  of 

Chicago  are  made  up  of  the  rates  to  Chicago  added  to 
Bftteafras  the  local  from  Chicago  to  the  point  of  destination. 
^wMweaT^f  When  any  question  respecting  such  rates,  or  rates 
Ckicayo.  in  any  other  part  of  the  country,  is  presented  to  the 

Commission,  and  the  principles  stated  in  this  opinion 
are  found  to  be  applicable,  they  will  be  applied  without  hesita- 
tion, in  the  belief  that  they  are  just  and  right,  and  that  they 
conform  to  the  spirit  of  the  Act  to  regulate  commerce. 

The  conclusions  of  the  Commission  may  be  summed  up  in  very 
few  words  :  — 

Firsts  The  objection  taken  in  one  of  the  answers 
Coiieii«io.g  •r  ^Q  ^Yit,  institution  of  proceedings  by  the  freight 
t»aied  ■^       bureau  of  the  Omaha  board  of  trade  is  not  sustained. 

The  case  of  The  Vermont  State  Grange  v.  The  Boston 
&  Lowell  Railroad  Company  (31  Am.  and  Eng.  Corp.  Cas.  654; 
s.  c,  I  Inter.  St.  Com.  Com.  Rep.  158)  is  sufficient  authority  for 
this  ruling. 

Second,  We  find  the  facts  constituting  the  alleged-  ground  of 
grievances  to  be  as  set  forth  in  the  complaint  and  amended  com- 
plaint respectively. 

Third,  Those  facts  do  not  make  out  a  case  of  unlawful  dis- 
crimination by  the  defendant  carriers  as  against  the  city  of 
Omaha,  or  show  that  that  city  is  subjected  to  undue  or  unreason- 
able prejudice  within  tj^e  meaning  of  the  third  section  of  the  Act 
to  regulate  commerce. 

Foufth,  The  complaint  must  therefore  be  held  not  sustained. 

See  Crews  v,  Richmond  &  D.  R.  Co.,  32  Am.  and  £n£.  R.  R.  Cas.  496. 

Aggregate  Charge  Less  in  Proportion  every  Hundred  miles  after  the  First. — 
Joint  Rates  on  Long  Hauls  Lower  than  Local  Rates  on  Short  Hauls.  —  In  Farrar 
&  Co.  V,  East  Tenn.,  Va.  &  Ga.  R.  Co.,  i  Inter  St.  Com.  Com.  Rep.  480,  the 
Commission,  Bragg,  C,  writing  the  opinion,  in  holding  that  the  locsd  rates 
from  Dalton,  Ga.,  to  Knoxville,  Johnson  City,  and  Bristol,  on  lumber,  are  not 
shown  to  be  unreasonable,  but  that  the  joint  rates  on  lumber  from  Dalton  to 
Roanoke  and  Lynchburg  are  shown  to  be  unreasonable,  also  hold  that,  as  a  rule 
in  the  transportation  of  freight  by  railroads,  while  the  aggregate  charge  is  con- 
tinually increasing  the  farther  the  freight  is  carried,  the  rate  per  ton  per  mile 
is  constantly  growing  less  all  the  time,  making  the  aggregate  charge  less  in 
proportion  every  hundred  miles  after  the  first,  arising  out  of  the  charactet 
and  nature  of  the  service  performed,  and  the  cost  of  the  service;  and  thus 
staple  commodities  and  merchandise  are  enabled  to  bear  the  charges  of  this 
mode  of  transportation  from  and  to  the  most  distant  portions  of  the  countr}*. 
The  Act  to  regulate  commerce,  so  far  from  throwing  hampering  restrictions 
or  obstacles  in  the  way  of  the  operation  of  this  salutary  rule,  gives  it  all  the 
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benefit  and  aid  of  its  sanction  and  s^es^ards  by  providing  that  the  carrier 
shall  be  entitled  to  receive  a  reasonable  compensation  for  the  service  per- 
formed upon  open  published  rates,  against  which  no  competitor  can  take 
advantage  by  allowing  shippers  secret  rebates  and  drawbacks  in  order  to  get 
the  business. 

In  the  nature  of  things,  joint  rates  on  lon^  hauls  usually  are,  and  as  a  rule 
should  be,  lower  in  proportion  to  distance  than  local  rates  on  short  hauls  of 
the  same  commodity. 

Rule  of  the  Commission  in  Reference  to  Applications  for  RehearingSi — The 
Commission  will  promptly  and  carefully  examine  an  application  for  a  rehear- 
ixig  with  a  view  to  the  immediate  correction  of  any  error  of  law  or  fact  found 
to  exist,  but  will  not  direct  a  rehearing  involving  the  expense  to  parties  of 
appearing  before  the  Commission  for  a  re-argument,  unless  satisfied  that  such 
re-ar^ment  might  have  the  effect  of  changing  the  result  of  what  the  Commis- 
sion has  abeady  done.  The  statute  is  construed  as  dealing  with  the  substance 
of  things,  and  as  contemplating,  as  far  as  this  is  possible,  methods  of  proced- 
ure that  are  speedy,  and  which  come  at  once  to  the  very  right  of  questions 
arising  in  the  transportation  of  persons  and  freight.  Riddle,  Dean,  &  Co.  v. 
Pittsburgh  &  L.  E.  R.  Co.,  i  Inter  St.  Com.  Com.  Rep.  490. 

When  Carrier  should  be  made  a  Party  to  Proceedings.  —  Where  the  rela- 
tion of  any  carrier  to  the  matter  complained  of  is  such  that  it  is,  in  whole  or 
in  part,  materially  responsible  for  the  alleged  grievance,  and  has  direct  inter- 
est in  any  investigation  of  the  subject-matter  mvolved,  and  the  merits  of  the 
controversy  cannot  be  investigatea  and  determined  in  the  absence  of  such 
carrier  as  a  party,  then  that  carrier  should  be  made  a  party  to  the  proceeding ; 
and,  if  not  a  party,  no  relief  can  be  had  against  it.  Riddle,  Dean,  &  Co.  v. 
Pittsburgh  &  L  £.  R.  Co.,  i  Inter  St  Com.  Com.  Rep.  490. 


Heck  &  Petree 

V, 

East  Tennessee,  Virginia,  &  Ge&rgia  R.  Co.  et  al 

(/nterstaie  Commerce  Commission,  Feb  15,  1888.) 

Roads  Subject  to  Act  to  regulate  Commerce.  —  A  railroad  company  char- 
tered by  the  State  of  Tennessee  owns  a  short  road  wholly  in  that  State,  but 
has  never  owned  any  rolling-stock,  nor  operated  its  road.  The  road  was  used 
and  operated  as  a  means  of  conducting  interstate  traffic  in  coal  by  companies 
owning  connecting  interstate  roads.  If  eld,  that  the  short  road  thus  used  is 
one  of  the  facilities  and  instrumentalities  of  interstate  commerce,  and  the 
carriers  using  it  are  subject  to  the  provisions  of  the  Act  to  regulate  com- 
merce. In  respect  to  such  traffic,  the  duties  of  such  carriers  to  the  public  are 
the  same  without  respect  to  ownership,  corporate  control,  the  authority  or 
means  of  its  construction. 

Same.  —  As  One  of  the  "  Instrumentalities  of  Shipment  or  Carriage/'  it  must 
be  accessible  to  all  interstate  shippers  on  equal  and  reasonable  terms.  The 
public  cannot  be  depriv£d  of  this  right  by  the  separate  or  joint  action  of  the 
carriers,  and  they  cannot  be  permitted  to  use  it  tor  purposes  of  discrimination 
between  mine-owners  on  its  line. 

The  Claim  for  Pecuniary  Damages  presents  a  case  at  common  la^  in  which 
defendants  are  entitled  to  a  jury  triaL 
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Messrs.  Webb  &  McClung  and  S,  R  Phillips  for  petitioners. 

W,  M,  Baxter  and  E,  M,  Johnson  for  defendants  East  Ten- 
nessee, Virginia,  &  Georgia  R.  Co.,  and  Knoxville  &'  Ohio  R.  Co. 

J.  T,  Worthington  for  defendants  Richmond  &  Danville  R. 
Co.  and  Richmond  &  West  Point  Terminal  Warehouse  Co. 

E.  R.  Chapman  for  defendants  Coal  Creek  &  New  River  R. 
Co. 

Morrison,  Commissioner.  —  The  complaint  against  the  defend- 
ants is,  that  on  April  15,  1887,  and  continually  since  then,  they 
y  refused  to  transport  coal  which  up  to  that  time  they 

had  transported  for  the  complainants  from  their  mines 
in  the  Coal  Creek  coal-field,  in  the  State  of  Tennessee,  to  their 
customers  in  North  Carolina  and  other  States ;  that,  while  so 
refusing  to  carry  complainants*  coal,  the  defendants  carried  and 
continued  to  carry  coal  from  said  coal-field  since  April  15,  1887, 
as  they  did  before,  for  other  miners  and  shippers ;  that,  in  respect 
of  the  traffic  in  coal,  the  defendants  unjustly  discriminate  against 
tne  complainants,  and  refuse  to  afford  them  the  reasonable  and 
equal  advantages  for  forwarding  coal  afforded  to  others.  Com- 
plainants ask  that  their  rights  as  shippers  of  coal  may  be  secured 
to  them  by  order  of  this  Commission,  and  that  large  pecuniary 
damages  may  be  awarded  to  them  which  they  claim  for  their 
alleged  losses  by  non-shipment  of  their  coal. 

The  Coal  Creek  &  New  River  Railroad  Company,  answering 
separately,  denies  that  it  discriminates  unjustly  or  at  all  against 
the  complainants ;  denies  that  it  refused  to  afford  them  any 
facilities  afforded  to  other  shippers  of  coal  on  the  line  of  defend- 
ant's road  ;  and  denies  that  it  refused  the  use  of  its  track  to  the 
plaintiffs  by  the  stoppage  of  the  running  thereon  of  engines  and 
cars  of  other  companies,  except  by  general  refusal  which  applied 
to  any  and  all  use  of  its  road  or  track.  It  alleges  that  any  use 
of  said  track  subsequent  to  such  general  refusal  has  been  under 
an  arrangement  open  alike  to  all  shippers,  and  that  no  application 
has  been  made  by  complainants  for  any  arrangement. 

The  East  Tennessee,  Virginia,  &  Georgia  Railway  Company, 
and  the  Knoxville  &  Ohio  Railroad  Company,  two  of  the  defend- 
ant companies,  jointly  answering,  deny  the  existence  of  any  facts 
which  give  the  right  to  or  make  it  the  duty  of  said  last-named 
company  to  operate  the  road  of  said  Coal  Creek  &  New  River 
Company  as  against  its  consent  and  express  orders ;  deny  that 
they  or  either  of  them  have  ever  managed  or  controlled  said 
Coal  Creek  &  New  River  road,  or  run  cars  or  engines  over  it  at 
any  time,  except  by  its  acquiescence  and  authority.  They  aver 
that,  subject  to  such  acquiescence,  the  Knoxville  &  Ohio  Railroad 
Company  heretofore  ran  its  engines  and  cars,  and  engines  and 
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cars  under  its  control,  over  the  line  of  said  Coal  Creek  &  New 
River  road  to  accommodate  coal-miners  on  the  line  thereof,  for 
which  service  a  switching  charge  was  made ;  that  such  service 
was  discontinued  on  all  of  its  road  by  order  of  said  Coal  Creek 
&  New  River  Company,  and  with  its  authority  and  acquiescence 
restored  on  so  much  of  its  road  as  extends  to  the  mine  of  the 
Excelsior  Coal  Company,  and  within  one-fourth  mile  of  com- 
plainants' mine.  And,  except  as  above  stated,  these  defendants 
deny  every  other  allegation  of  complainants,  and  deny  jurisdiction 
of  the  Commission  to  entertain  the  complaint. 

The  other  defendants,  the  Richmond  &  Danvijle  Railroad 
Company  and  the  Richmond  &  West  Point  Terminal  and 
Warehouse  Company,  each  for  itself  makes  general  denial  of 
all  that  is  alleged  against  them  or  either  of  them  in  the  com- 
plaint which  on  the  hearing  is,  by  consent  of  parties,  dismissed 
as  to  the  two  defendants  last  named. 

From  the  testimony  of  witness  and  the  uncontroverted  state- 
ments made  in  the  complaint  and  answers  thereto,  the  facts  are 
found  to  be  as  follows :  — 

The  complainants,  under  the  firm  name  of  Heck  &  Petree,  were, 
from  Jan.  i,  1886,  to  April  15,  1887,  engaged  in  mining  and 
selling  coal  in  the  Coal  Creek  coal-field  in  Anderson  and 
Campbell  Counties,  in  the  State  of  Tennessee,  and  in  shipping 
coal  from  said  coal-field  over  the  roads  of  defendants  to  markets 
and  customers  in  North  Carolina  and  other  States.  On  and 
after  April  15,  1887,  said  railroad  companies  refused  to  take  or 
ship  over  their  roads  any  coal  of  said  firm. 

The  mine  of  said  firm  is  one  of  several  mines  located  on  the 
line  of  the  Coal  Creek  &  New  River  Railroad  Company's  road, 
and  coal  shipped  from  the  mine  of  said  firm  to  market  must  be 
carried  over  said  last-named  road  to  the  Knoxville  &  Ohio 
road,  over  it  to  its  junction  at  Knoxville  with  the  East  Ten- 
nessee, Virginia,  &  Georgia  road,  over  said  last-named  road 
and  its  connections  to  the  place  of  destination.  The  only  out- 
let or  means  of  reaching  markets  for  coal  mined  in  said  Coal 
Creek  coal-field  is  over  the  line  of  the  Knoxville  &  Ohio  Rail- 
road. 

The  Coal  Creek  &  New  River  Railroad  Company  is  a  cor- 
poration chartered  by  the  State  of  Tennessee.  It  owns  a  road 
or  track  three  miles  long,  but  never  owned  cars  or  other  rolling- 
stock,  nor  operated  its  road.  The  rolling-stock  used  on  its  road 
was  and  is  owned  by  the  Knoxville  &  Ohio  Railroad  Company, 
which  has  done  all  the  carrying  done  on  said  Coal  Creek  & 
New  River  road  from  the  time  it  was  built  in  1880-81  up  to 
April  15,  1887,  when  carrying  on  it  was  refused  for  complaiaaAts, 
but  continued  for  other  snippers. 

33  A.  &  E.  R.  Cas.^45. 
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A  formal  order  was  issued  by  the  Knoxville  &  Ohio  River 
Railroad  Company  discontinuing  and  forbidding  further  opera- 
tions on  the  Coal  Creek  &  New  River  Railroad  on  and  after 
April  15,  1887.  Operations  by  said  Knoxville  &  Ohio  Railroad 
Company  were  soon  thereafter  renewed  on  that  part  of  said  road 
extending  to  the  Excelsior  coal-mine  and  within  one-fourth  of  a 
mile  of  complainants'  mine,  and  occasional  transfers  were  made 
over  the  entire  road  ;  but  all  transportation  was  refused  to  com- 
plainants, who  had  orders  for  large  quantities  of  coal,  which  they 
offered  for  shipment  over  defendants'  roads. 

The  East  Tennessee,  Virginia,  &  Georgia  Railway  Company 
and  the  Knoxville  &  Ohio  Railroad  Company  are  separate  cor- 
porations, but  their  roads  are  part  of  the  same  system,  and  are 
under  substantially  the  same  management.  The  former  owns 
more  than  half  of  the  capital  stock  of  the  latter,  and  the  latter 
owns  nearly  one-half  the  capital  stock,  and  (together  with  parties 
interested  in  its  own  road)  owns  a  controlling  interest  in  the 
capital  stock  of  the  Coal  Creek  &  New  River  Railroad  Com- 
pany. The  three  companies  were  and  are  in  accord,  and  have 
acted  in  concert  in  the  refusal  to  carry  complainants'  coal  on  the 
fifteenth  day  of  April,  1887,  and  from  then  until  now. 

The  Knoxville  &  Ohio  road  extends  from  its  junction  with 
the  East  Tennessee,  Virginia,  &  Georgia  road  at  Knoxville 
northwardly  to  the  Kentucky  State  line,  and  reaches  said  coal- 
held  at  Coal  Creek  station,  from  which  a  "  Y  "-shaped  switch 
extends  into  said  coal-field,  and  connects  with  said  Coal  Creek 
&  New  River  road. 

Said  coal-field  is  about  eight  miles  in  extent  along  the  face  of 
Cumberland  Mountain  fronting  to  the  south-east.  A  large  and 
considerable  tract  in  the  north-east  part  of  said  coal-field  is,  and 
was  before  said  Coal  Creek  &  New  River  Railroad  was  built, 
owned  by  John  M.  Heck,  lessor  of  complainants,  while  another 
large  tract  farther  to  the  north-east  was  owned  by  said  John  M. 
Heck  and  the  Knoxville  &  Ohio  Railroad  Company  jointly. 
The  south-west  part  of  said  coal-field  is  owned  by  other  proprie- 
tors, among  them  some  of  the  oflScers  and  persons  interested  in 
"the  defendants'  roads. 

The  "  Y  "  switch  from  Coal  Creek  station  did  not  and  does 
not  so  extend  into  said  coal-field  as  to  reach  the  part  owned  by 
said  John  M.  Heck,  and  the  said  Coal  Creek  &  New  River 
road  was  built  by  the  Knoxville  &  Ohio  Railroad  Company  and 
said  Heck  from  said  switch  to  and  along  that  part  of  said  cpal- 
field  owned  by  said  John  M.  Heck,  thence  to  arid  along  the 
part  owned  jointly  by  him  and  Knoxville  &  Ohio  Railroad 
Company. 
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John  M.  Heck  was  president  of  the  Coal  Creek  &  New  River 
Railroad  Company  from  the  time  its  road  was  built  up,  to  October, 
1886,  when  he  was  succeeded  by  E.  R.  Chapman. 

When  Heck  had  been  superseded,  it  was  claimed  by  the  stock- 
holders and  others  interested  in  the  defendant  companies  that 
during  his  presidency  he  had  used  said  road,  and  allowed  his 
lessees  to  use  it,  without  paying  or  causing  to  be  paid  any  thing 
to  said  company  for  such  use  of  its  road.  The  action  taken  by 
the  defendants  in  respect  of  the  refusal  to  transport  the  coal  of 
said  firm  was  taken  to  force  said  John  M.  Heck  to  a  settlement 
with  said  company  by  hindering  his  lessees  in  their  mining 
operations. 

On  these  ascertained  facts  it  is  insisted  on  behalf  of  the  Coal 
Creek  &  New  River  Railroad  Company  that  it  is  not  a  common 
carrier,  and  that  its  road  is  not  any  part  of  a  line  for 
continuous  carriage  from  one  State  or  Territory  to  ^"^tf**®"  ^ 

.«         #-<..    .  ^       »M  Coal  vra6lt 

another  State  or  Territory.  „>imi. 

This  view  is  apparently  based  on  the  fact  that  the 
road  of  this  company  is  wholly  in  the  State  of  Tennessee,  from 
which  the  company  derives  its  corporate  existence ;  that  it  owns 
no  engine  or  cars,  has  not  operated,  and  does  not  of  itself  operate, 
its  road. 

It  is  true  that  coal  taken  over  its  road  has  been  drawn  by  the 
engines  and  carried  in  the  cars  of  the  other  defendants ;  but  for 
all  practical  purposes  the  road  of  this  defendant  is  as 
much  a  part  of  the  continuous  line  over  which  coal  ^^V^  '* 
from  plaintiffs'  mine  goes  to  niarket  as  is  the  "  Y  "  SbbomUiw!" 
switch  which  connects  this  road  with  the  roads  of  the 
other  defendant  companies.     In  the  history  of  its  construction 
and  of  its  use,  it  was  alway3  treated  as  a  part  of  the  continuous 
line,  and  one  of  the  instrumentalities  by  which  the  coal  from  this 
mine  in  Tennessee  was  expected  to  reach  and  did    reach   the 
markets  in  the  other  States. 

If  this  road  is  one  of  the  means  by  which  commerce  in  coal  is 
carried  on  between  Tennessee  and  other  States  as  an  instrumen- 
tality of  interstate  commerce,  its  duties  to  the  public  under  the 
Act  to  regulate  commerce  in  respect  to  such  traffic  are  the  same, 
without  respect  to  its  ownership,  corporate  control,  the  authority 
or  means  of  its  construction. 

By  the  first  section  of  the  Act  to  regulate  commerce,  the  term 
"railroad"  is  made  to  include  "all  the  road  in  use  by  any  cor- 
poration operating  a  railroad,  whether  owned  or  oper- 
ated under  contract,  agreement,  or  lease  ; "  and  the  JJJJJJJJJJ^' 
term  "transportation  "  is  made  to  include  "  all  instru-  uediBAct. 
mentalities  of  shipment  or  carriage." 
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This  road  has  been  operated  by  the  Knoxville  &  Ohio  Com- 
pany from  the  time  it  was  built  This  has  been  done,. as  alleged 
in  defendants'  answer,  by  agreement  or  contract,  since  April  14, 
1887.  Presumably  it  was  so  done  before.  This  would  seem  to 
bring  this  road  within  the  reason  of  the  provisions  of 
?~*JJJJ*]*  the  Act  to  regulate  commerce  relating  to  lines  for 
ohxoumt.  continuous  carriage  from  a  State  or  Territory  to 
another  State  or  Territory,  and  make  it,  in  con- 
nection with  the  roads  of  the  other  defendants,  a  part  of  such  a 
line. 

Yet,  in  the  view  we  take  of  this  case,  the  relief  asked  by  com- 
plainants is  not  dependent  upon  this  Coal  Creek  &  New  River 
Company  being  a  common  carrier,  or  upon  its  road  being  a  part 
of  a  line  for  continuous  carriage  to  other  States. 

Whatever  else  this  road  may  or  may  not  be,  it  is  one  of  the 
means  and  facilities  for  shipment  to  and  over  lines  from  com- 
plainants' and  other  mines  in  Tennessee  to  market  in 
8aBi«.  Used  in  other  States.     It  is  one  of  the  "  instrumentalities  of 
coauMrea.         shipment  or  carriage  "  included  in  the  term  "  transpor- 
•  tation,"   to   which   the  Act   to  regulate  commerce 

applies.  As  such  it  must  be  open  and  accessible  alike  to  all  ship- 
pers, and  on  equal  and  reasonable  terms.  This  is  a  right  belonging 
to  the  public,  of  which  it  cannot  be  deprived  by  the  separate  act 
or  control  of  any  one  of  the  defendants,  nor  by  the  act  of  any  or 
all  of  them  combined. 

The  other  defendant  companies  insist  that  they  have  no  con- 
trol over  the  Coal  Creek  &   New  River  Company,  and  deny 

that  they  have  any  legal  right  to  operate,  or  owe  any 
"tiier  d"f*'d-  ^^^^  ^^  ^^^  public  which  requires  them,  or  either  of 
ABtconpMiiM.    them,  to  operate,  its  road  without  the  consent  and 

against  the  express  orders  of  said  Coal  Creek  & 
New  River  Company.  Neither  denying  nor  admitting  their 
legal  obligation  to  do  so,  they  aver  readiness  to  carry  coal  over 
said  road  with  the  acquiescence  of  the  said  New  River  Company, 
which  acquiescence  they  claim  to  have  had  in  «all  the  carrying 
done  over  its  road.  This  road  is  included  in  the  term  "  railroad  '* 
or  the  term  "transportation,"  or  both,  as  defined  in  the  Act 
to  regulate  commerce ;  when  the  defendants  are  permitted  ta 
make  use  of  and  to  control  it  for  their  own  purposes,  they  have 
no  legal  right,  in  doing  so,  to  refuse  impartial  accommodation. 
That  such  refusal  would  subject  it  to  responsibility  to  the  State 
laws  is  not  questioned ;  and  whether  the  company,  as  owner  of 
the  road)  would  be  subject  to  the  jurisdiction  of  this  Commission, 
is  therefore  not  important.  The  East  Tennessee,  Virginia,  ft 
Georgia  Company  operating  its  own  line  and  the  line  of  the 
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Knoxville  &  Ohio  Company,  is  an  interstate  road^  and  the 
traffic  in  question  is  interstate  traffic ;  this  short  road  is  made 
use  of  by  the  other  roads  as  a  mere  facility  to  such  traffic. 
They  cannot  be  permitted  to  make  use  of  it,  or  any  part  of  it,  for 
the  purposes  of  discrimination  as  between  the  mine-owners  upon 
it.  The  attempt  to  shelter  themselves  behind  the  action  of  the 
owners  of  the  short  road  is  but  a  pretence.  The  interstate 
roads  control  the  other,  and  they  cannot  be  allowed  to  abuse 
that  control  to  oppress  the  public  or  any  part  of  it. 

The  "  Y  "  switch  to  the  coal-field  did  not  and  does  not  extend 
as  far  up  as  the  mine  of  complainants  on  the  coal  lands  owned 
by  the  lessor,  separately  or  jointly,  with  the  defend- 
ants' Knoxville  &  Ohio  Company.     To  reach  these  J^/c'er ""' 
lands,   their  owners,   Heck  and    the   Knoxville    &  roMttoimrpoaa 
Ohio  Railroad  Company,  built  the  New  River  road,  «'  coMtni©- 
Previous  to  October,  1886,  Heck  was  president  of  *'®"' 
the  New  Jliver  Company.     The  Knoxville  &  Ohio   Company 
operated  the  Coal  Creek  &  New  River  Company's  road  until 
April  15,  1887,  for  all  shippers,  and  since  then  for  all  except 
complainants.     Since  it  was  built,  new  mines  have  been  opened 
and  investments  made  for  the  development  of  mines,  in  view  of 
the  transportation  which  this  road  afforded,  and  of  which  it  is  a 
necessary  part.     It  is  neither  good  faith  nor  legally  right  to 
deny  its  use  to  the  sole  purpose  of  its  construction. 

The  misunderstanding  and  disagreement  between  Heck  and 
the  stockholders  or  others  interested  in  the  defendents'  roads 
has  furnished  a  pretext  for,  but  does  not  justify,  the 
illegal  act  of  defendants  in  refusing  to  transport  the  W"»w«"ie»t 
coal  of  complainants,  which  was  done  to  bring  Heck  J^T^^oc  "hold- 
to  terms.     The  public,  of  which   the   complaining  ennoexcase. 
firm  is  a  part,  cannot  wait  for  its  rights  while  stock- 
holders or  persons  interested  in  the  defendant  companies  adjust 
their  accounts  or  settle  their  differences. 

The  complainants  and  other  miners  on  the  line  of  said  Coal 
Creek  &  New  River  road,  are  entitled  to  have  their  coal  carried 
over  it  to  its  connecting  road,  and  thence  to  destination,   cuim  for 

The  claim  for  pecuniary  damages  made  by  com-  pecuaiary  dam- 
plainants    was    not    entertained    on     the     hearing  ■*•■• 
because  it  presents  a  case  at  common  law  in  which  the  defend- 
ants are  entitled  to  a  jury  trial. 

It  is  therefore  found  that  the  conduct  of  the  defendants  in 
failing  and  refusing  to  receive  coal  for  interstate  transportation 
when  tendered  by  complainants,  was  in  contravention 
of  the  provisions  of  the  Act  to  regulate  commerce ;  J^J^SwioL 
and  it  is  ordered  that  said  defendants  and  each  of 
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them  forthwith  cease  and  desist  from  such  failure  and  refusal, 
and  henceforward  receive  and  forward  coal  when  so  offered  for 
transportation  on  any  part  of  the  line  of  said  Coal  Creek  &  New 
River  Railroad  upon  just,  reasonable,  and  equal  terms. 

To  what  Carriers  Interttate  Commerce  Act  applies.  —  See  Ex  parU 
Koehler,  30  Am.  &  Eng.  R.  R.  Gas.  71 ;  Rt  Express  Companies,  32  lb.  567. 
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NoTB.  ^  The  mode  of  citing  the  American  and  English  Railroad  Cases  is  as  follows 

33  Am.  &  £ng.  R.  R.  Cas. 


The  index  contains  references  to  the  decisions  and  to  the  notes.  References  to  the 
decisions  are  to  the  pages  upon  which  the  cases  begin.  References  to  the  notes  are  to  the 
pages  upon  which  the  propositions  stated  in  the  index  are  found.  References  to  Constitutional 
or  Statutory  Provisions  are  to  the  pages  upon  which  they  are  cited. 


ACCOUNTING.    See  Mortgage. 
ACQUIESCENCE.    See  Ejectment. 
AMENDMENT.    See  Charter. 

annotation. 

Bonds.    See  Mortgage. 

Consolidation ;  bonds  of  old  company  as  lien  on  road  after.    73. 

Consolidation ;  rights  t)f  bondholders  after.    73. 

Foreclosure.  Laches  of  stockholders  objecting  to  foreclosure  of  con- 
solidated mortgage  bonds.    73. 

Fraudulent  prospectus ;  rights  of  bondholders  purchasing  bonds  under. 
32  «. 

Guarantee.  Power  of  a  railroad  company  to  guarantee  bonds  of  another 
company  sold  by  it.    33  n. 

Income ;  rights  of  holders  of  income  mortgage  bonds  to  restrain  applica- 
tion of,  to  other  purpose  than  payment  of  bonds.     1 5  «. 

Interest.  Provision  that  railway  shall  have  option  to  pay  interest  in 
scrip.    When  option  must  be  exercised  ;  demand  by  bondholders.     55. 

Laches  of  stockholders  objecting  to  foreclosure  of  consolidated  mort- 
^^e  bonds.    73. 

Pnority  over  mortgage  bondholders;  bank  advancing  money  to  embar- 
rassed railway  held  not  entitled  to.    31  »•  t 

Carriers.    See  Interstate  Commerce. 

Discrimination  in  use  of  equipment ;  regular  patrons  not  entitled  to  pref- 
erence.   646. 

4ihaiiBr. 

Amendment.    Charter  of  corporation  may  be  amended  by  special  Act  89^ 
Forfeiture ;  cause  o^  cannot  be  taken  advantage  of  collaterally.    89. 
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ANNOTATION  —  Camimuid. 

CHiiBttship, 

Corporation  chartered  by  several  States  is  a  citizen  of  each,    ii  if. 
Railway  extending  its  fine  into  foreign  State  by  permission  of  Legists 
ture  does  not  thereby  become  a  citizen  of  such  State.    12  h, 

Co/i9ofidaHan. 
Bonds  of  old  company  as  lien  on  road  after  consolidation.    73. 
Bonds.  Rights  of  bondholders  after  consolidation.    73. 
Laches  of  stockholders  objecting  to  foreclosure  of  consolidated  mortage 
bonds.    73. 

Land  grant  is  contract  not  to  be  impaired.    81. 

Taxation.  Brides.  Iowa  statute  requiring  assessment  of  railroad  bridges 

over  Mississippi    and   Missouri  Rivers    by  township   assessor^  not 

unconstitutional.    486. 

ConHtudiott. 

Note  payable  ^when  can  shall  nm"  to  certain  place.    Construction 

trains.    231. 
Throwing  earth  on  adjoining  land.     146. 
Unauthorized  construction  of  track  on  another's  land ;  right  to  remove 

materials  used.    214. 

Contract. 
Land  grant  is  contract  not  to  be  impaired.    81. 

Con¥B/ance. 

Conditional  conveyance  of  right  of  way.    251. 
Fee  and  not  easement;  when  grant  of  right  of  way  conve]^.    226. 
Grantee  of  quit-claim  deed  after  railroad  is  built  not  entitled  to  compen* 
sation.    226. 

Corporation.    See  Charter. 

Citizenship.  Corporation  chartered  by  several  *States  is  a  citizen  of  each. 

II ». 
Domicile  of  corporations,     iin. 
Railway  acting  upon  authority,  of  statute  enacted  by  another  State  may 

become  a  corporation  of  that  State.     12  n. 
Railway  extending  its  line  into  foreign  State  by  permission  of  Legislature 

does  not  thereby  become  a  citizen  of  such  State.     12  n. 

thmagos. 

Accruing  since  award  in  condemnation  proceedings.    214. 

Aggravation  of  injury  by  previous  disease  or  feeDleness.    530. 

Conclusiveness  of  verdict  of  jury  in  condemnation  proceedings.  When 
finding  will  be  set  aside.     158.  \ 

Excessive  damages.  Five  thousand  dollars  for  losing  use  of  arm,  and 
injury  to  shoulder  and  spine,  not  excessive.    520. 

Market  value  of  property  tsdcen  by  railroad  as  measure  of  damages. 
178  «. 

Opinion  expressed  by  court  in  instructing  the  jury  as  to  amount  of  dam- 
ages recoverable.    158. 

Opinion  of  witness  as  to.     161. 

Remote  damages  in  eminent  domain  proceedings ;  instruction  as  to.    214. 

Ohcrim/nation. 
Undue  preference  of  company's  agent    Conditions  imposed.    496. 
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Taxation  dE  ^ividenft.    44^ 

ihmhil9.    Sec  Corporation. 
Domicile  of  corporations.    1 1  »• 

Dwmiion, 
Note  payable  **when  cars  shall  run"  to  certain  place.    Construction 
trains.    251. 

License  and  acquiescence  in  occupation  of  land  bars  action  of  eject- 
ment.   91. 

Eminent  Domain, 

Acquiescence  by  land-owner  in  the  occupation  of  land,  eSect  of.    96. 

Building.    Condemnation  of  land  with  building  upon  it     166. 

Conditional  conveyance  of  right  of  way.    231. 

Contemplated  building ;  plan  of,  admissible.     184. 

Damages  accruing  since  award.    214. 

Damages.    Admissions  of  owner  as  to  value  of  land  taken.    207. 

Damages ;  benefits ;  consideration  of,  resulting  to  land-owner  in  making 

compensation.     169. 
Damages.     Benefits.    Item  reported  for  benefits  in  commissioner's  re- 
port need  not  show  in  what  benefits  consisted.     169. 
Damages,  conclusiveness  of  verdict  of  jury.    When  finding  will  be  set 

aside.     158. 
Damages ;  consequeQtial ;  rule  in  Wisconsin.     140. 
Damages;  consequential;  to  land  not  actually  taken.     140. 
Damages;  elements  of.     Diversion  or  pollution  of  stream.    213. 
Damages.     Farm,  part  of  which  is   benefited  and  part  injured,  must  be 

considered  as  a  whole  not  arbitrarily  divided.     195. 
Damages.     Improvements  placed  on  land  by  company  under  mistake  as 

to  title ;  owner  of  land  not  entitled  to  its  market  value  as  enhanced  by. 

214. 
Damages ;  market  value  of  property  taken  as  measure  of.     178. 
Damages.    Measure  and  elements  of  damage  for  land  taken  for  railroad 

in  Illinois.     178. 
Damages ;  measure  of;  value  before  and  after  taking.     178. 
Damages.    Opinion  expressed  by  court  in  instructing  jury  as  to  amount 

of  damages  recoverable.     158. 
Damages ;  opinion  of  witness  as  to.     161. 
Damages.    Single  and  disconnected  properties,  when  the  question  can 

arise  as  to  what  is  a  separate  tract.     195. 
Damages.    Single  tract  of  land ;  what  is  to  be  regarded  as,  for  damages 

to  which  as  an  entirety  the  owner  is  entitled  to  recover  when  a  portion 

only  is  taken.     193. 
Damages;  risk  of  fire ;  consideration  of,  by  jury  in  estimating.    213  n. 
Damages;  remote ;  instruction  as  to.    214. 
Damages.    Value  peculiar  to  owner's  business.     184. 
Description ;  sufficiency  of,  of  land  to  be  taken.    98. 
Double  track.    No  interence  of  additional  width  can  be  drawn  from  the 

fact  that  double  tracks  are  authorized.    205. 
Dwelling-house ;  what  land  adjacent  to,  may  be  taken.    466. 
Entry.    When  entry  on  land  will  be  restrained  by  an  injunction.    89. 
Estoppel  of  land-owner  to  claim  damages.    231. 
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£mmottf  Domain  -—  Continued,  , 

Evidence  of  effect  produced  on  other  femns  by  their  being  cut  by  rail- 
roads is  inadmissible.    162. 

Evidence.  Prominence  to  be  given  to  evidence  derived  from  personal 
examination.     162. 

Foreign  corporation ;  rights  of,  as  to  eminent  domain.    155. 

Foreign  corporation ;  rights  of,  in  Nebraska  to  exercise  power  of  eminent 
domain.     155. 

Grantee  of  quit-claim  deed  after  railroad  is  built  not  entitled  to  compensa- 
tion.   220. 

Grant  of  right  of  way ;  when  fee  and  not  easement  is  conveyed.    226. 

Necessity.    Railroad  can  only  take  so  much  land  as  is  necessary.     166. 

Notice  to  land-owner  in  proceedings  in  eminent  domain.    98. 

Prerequisites  to  entry;  payment  or  tender  of  compensation  as.  What 
amounts  to  payment  or  tender.    213. 

Public  lands.  Rights  of  railroad  company  entering  on  land  of  settler 
under  homestead  law.    224. 

Public  use.  Nature  of  use  for  which  right  of  eminent  domain  may  be 
exercised.    Right  to  question.     104  n. 

Purposes  for  which  property  is  to  be  taken ;  sufficiency  of.     106. 

Street ;  railroad  condemning  lots  abutting  on,  takes  to  centre  of.     167. 

Survey.  Unauthorized  preliminary  survey  confers  no  rights  as  to  location 
of  road.    89. 

Throwing  earth  on  adjoining  land.     146. 

Title  acquired  by  railroads  in  right  of  way.    225. 

Unauthorized  construction  of  track  on  another's  land;  right  to  remove 
materials  used.    214. 

Uses  to  which  propertv  taken  is  suitable;  estimation  of  compensation 
with  reference  to.    184. 

Entry, 
Fact  of  acquiescence  by  land-owner  in  occupation  of  land.    96. 
Injunction ;  when  entry  on  land  will  be  restrained  by.    89. 

Estoppel. 
Estoppel  of  land-owner  to  claim  damages.    231  n, 

Evi'donce. 

Admissions  of  owner  as  to  value  of  land  taken  in  condemnation  proceed- 
ings.   207. 

Character  in  evidence  to  prove  incompetency  of  fellow-servant.    324. 

Eminent  domain.  Evidence  of  effect  produced  upon  other  £irms  by 
their  being  cut  by  railroads  is  inadmissible.     162. 

Examination  of  person  by  order  of  court.     533. 

Exhibition  of  injured  parts  inaction  for  personal  injury.     532. 

Personal  examination ;  prominence  to  be  given  to  evidence  derived  from^ 
in  condemnation  proceedings.     162. 

Repairs  after  an  accident;  admissibility  of  evidence  as  to.    355. 

Rule.     Evidence  as  to  rule  established  after  accident    298. 

Forechsuro.    See  Mortgage. 

Intervention  after  decree  of  foreclosure.    45  n. 

Laches  of  stockholders  objecting  to  foreclosure  of  consolidated  mortgage 

bonds.    73. 
Priorities  in  the  foreclosure  of  railway  mortgages.    31  «. 
Priority  over  mortgage  bondholders ;  bank  aovandng  money  to  embar* 

rassed  railway  held'  not  entitled  to.    31  ft. 
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FoPBclosure  —  Continued, 

Sale  of  property  subject  to  prior  lien.    3111. 

Tripartite  contract  bletween  railway  company,  mortgage  trustee,  and  party 

advancing  money  on  payment  of  interest  and  foreclosure ;  e£Eect  ot. 

45  «. 

Foreign  Corporation. 

Eminent  domain;    exercise   of   rights   of,  by  foreign   corporation   in 

Nebraska.     155. 
Eminent  domain ;  rights  of  forei|;n  corporations  as  to.     155. 
Taxation  of  rolling-stock  of  foreign  corporation.    Virginia  statute.    486. 

Forfeituro, 

Cause  of,  cannot  be  taken  advantage  of  collaterally.    89. 

FranchisoB, 

National  corporations  ;  taxation  of  franchises  of.    468. 
Taxation ;  valuation  as  basis  of.    447. 

Fraud. 

Fraudulent  prospectus ;  rights  of  bondholders  purchasing  bonds  under. 
32  «. 

Orado. 

Notice.  Purchaser  of  land  on  which  railroad  grade  is  constructed  is  put 
upon  inquiry.    91. 

Ouaranfeo. 

Bonds.    Power  of  a  railroad  company  to  guarantee  bonds  of  another  com> 
pany  sold  by  it.    33  n. 

Independent  Contractor. 
Negligence  of  independent  contractor.    406.  . 

Injunction. 
Entry  on  land ;  when  it  will  be  restrained  by  an  injunction.    89. 

Intoreet, 

Scrip ;  provision  in  bonds  that  railwav  shall  have  option  to  pay  interest 
in.    When  option  must  be  exercisea :  demand  by  bondholders.    55. 

Interstate  Commerce. 

Aggregate  charge  less  in  proportion  every  hundred  miles  after  the  first. 
Joint  rates  on  long  hauls  lower  than  local  rates  on  short  hauls.    670. 

Carriers  to  which  Interstate  Commerce  Act  applies.    668. 

Discrimination  in  use  of  equipment;  regular  patrons  not  entitled  to  pref- 
erence.   646. 

Parties.    When  carrier  should  be  made  party  to  proceedings.    671. 

Rule  of  the  Commission  in  reference  to  applications  tor  rehearings. 
671. 

State  and  municipal  taxes  and  licenses ;  constitutionality  of,  as  regulations 
of  interstate  commerce.    424. 

Taxation  of  earnings  of  carrier  engaged  in  interstate  commerce.    480. 

Lachee. 

Foreclosure ;  laches  of  stockholders  objecting  to,  of  consolidated  mort- 
gage bonds.    73. 
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Land  Orant, 

Articles  of  incorporation ;  efifect  on  land  grant  of  amendii^.    8a 

ConBtitutioml  law.    Land  ^prant  is  contract  not  to  be  impaired.    3i. 

Designation ;  what  is  sufficient  under  land-grant  Act    oi. 

Filing  map  of  original  location ;  efiEect  of.    80. 

Materials  for  construction;  grant  of   right  of  way  over  public  lands 

authorizing  company  to  take.    80. 
Validity,    who  may  question  validity  of  land  grant  assigned  b^  grantee 

company.     When  previously  imperfect  grant  acquires  precision  and 

attaches.    80. 

Loeadon.    See  Land  Grant. 
Map;  necessary  requisites  of,  to  be  filed  marking  location.    98^ 

Matter  and  Servant 

Brake,  defective.  Injury  to  brakeman  knocked  off  car  through  negli- 
gence of  co-employees ;  yet  if  defective  brake  was  cause  of  mjury  he 
can  recover.    356. 

Brake,  defective,  of  which  servant  was  unaware ;  injury  caused  bv.    355. 

Bridge,  defective ;  injury  caused  by.  Degree  of  care  required  oy  com- 
pany-   355- 

Bridge.*   What  is  a  defective  bridge.    385. 

Boarding  moving  train.  Injurv  received  in  attempting  to  board  moving 
train  occurs  within  "  use  ana  occupation  of  the  train^*  under  Code  Io#a. 

307. 
Contributory  negligence.    Boarding  moving  train.    364. 

Contributory  negligence.     Conductor  not  taking  proper  precautions  when 

train  parts  on  down  grade.    366. 
Contributory  negligence.     Conductor's  disregard  of  signals.    Whether 

injury  was  caused  by  neglieence  of  train  despatcher  or  conductor.    369. 
Contributory  negligence.    Conductor  running  train  at  immoderate  rate  of 

speed.    364. 
Contributory  negligence.     Defective  step  on  engine  cab ;  although  defec- 
tive, if  employee  is  guilty  of  contributory  negligence  in  attempting  to 

use  it  he  cannot  recover.    367. 
Contributory  negligence.    Employee  leaving  moving  pay-train  while  it  is 

in  motion.     365. 
Contributory  negligence.     Engineer  running  from  one  track  to  another  at 

high  speed  in  dense  fog.    363. 
^  Contributory  negligence.     Engineer  running  over  switch  at  eighteen  miles 

per  hour.     366. 
Contributory  negligence.     Fellow-servant;  whether  failure  to  refuse  to 

work  witfi,  amounts  to  contributory  negligence  is  question  for  jury. 

364. 
Contributory  negligence.     Helper  to  engine  hostler  attempting  to  board 

moving  train  at  right-hand  side  of  cab.    364. 

Contributory  negligence.  Injury  to  "cage-driver*'  in  unloading  coal- 
cars  ;  plamtiif  held  guilty  of  contributory  negligence.    367. 

Contributory  negligence.  Passing  over  dangerous  car  in  obeying  signal 
to  set  brakes  will  not  defeat  recovery.    367. 

Coupling  cars.  Broken  car ;  injury  to  brakeman  knowingly  attempting  to 
couple.    273. 

Coupling  cars ;  contributory  negligence  of  brakeman  uncoupling  station- 
ary cars  when  he  is  aware  of  approaching' train.    272. 

Coupling  cars.  Inexperienced  brakeman  killed  while  coupling  cars  owing 
to  negligence  of  conductor  can  recover  in  Virginia.    273. 
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ANNOTATION  —  Continued. 

Master  and  Servant  ^  Continued, 

Coupling  cars ;  injuries  to  emplo3ree8  enga^d  in.    272. 

Defective  track.    Negligence  of  company  in  not  giving  train-men  notice 

of  condition  of  track  when  vepairs  are  being  made.    298. 
Ditching  machine ;  person  operating  is  '*  connected  with  use  and  oper- 
ation "  of  railway  under  Iowa  Code.    307. 
Employment  and  retention  ef  servants ;  duty  of  company  as  to.    318. 
Fellow-servants.    Brakeman  and  fireman  are  fellow-servants.    267. 
Fellow-servants.    Brakeman  of  one  train  and  employees  on  another  train 

are  fellow-servants.    267. 
Fellow-servants.    Brakeman  on  material  train  is  not  fellow-servant  of 

trackmen.     267. 
Fellow-servants.    Conductor;  who  is  fellow-servant  with.    272. 
Fellow-servant.    Contributory  negligence.    Whether  failure  to  refuse  to 

work  with  fellow-servant  amounts  to  contributory  negligence  is  question 

for  jury.    364. 
Fellow-servant.     Defective  brake.     Injury  to  brakeman  knocked  off  car 

through  negligence  of  co-employees ; '  yet  if  defective  brake  was  cause 

of  injury  he  can  recover.    356. 
Fellow-servants.   Degree  of  care  required  in  the  selection  of  servants.  3 19. 
Fellow-servants.    Engineer  and  overhauler  of  cars  are  not  fellow-servants 

in  Virginia.    266. 
Fellow-servants.    Engineer  and  svntchman  are  fellow-servants.    226. 
Fellow-servants.     Engineer  and  trackmen  are  fellow-servants.    266. 
Fellow-servants.    Expressman  and  baggageman  of  passenger-train  are 

not  fellow-servants  with  employees  of  freight-train.    267. 
Fellow-servants.    Foreman  and  gang  of  repair-men  are  fellow-servants  in 

Nebraska  and  Tennessee.     265. 
Fellow-servants ;  foreman  and  subordinates.    264.  . 

Fellow-servants.    Foreman  in  machine-shop  and  boy  apprentice  are  not 

fellow-servants.    264.  « 

Fellow-servant     Incompetency.    Acts  of  general  agents.    325. 
Fellow-servants.     Incompetency.     Burden  of  proof.    324. 
Fellow-servants.    Incompetency.     Character  in  evidence.    324. 
Fellow-servant.     Incompetency  is  question  for  jury.    326. 
Fellow-servant.    Incompetency.    Pleading.    325. 
Fellow-servants.     Machinery  inspector  and  employees  in  car-shops  are  not 

fellow-servants.    267^ 
Fellow-servants.     Negligence  in  the  retention  of  servants.    319. 
Fellow-servants.  Spreading  of  rails ;  accident  caused  by,  owing  to  passage 

of  previous  train  not  attributable  to  negligence  of  fellow-servants.   358. 
Fellow-servants.    Statutes  making  railroad  companies  liable  for  injuries 

to  one  servant  owing  to  negligence  of  a  fellow-servant.    304. 
Fellow-servants.    Tram  despatcher  and  engineer  are  not  fellow-servants. 

268. 
Foot-boards  over  open  cars ;  duty  of  company  to  provide.    355. 
Foreign  cars ;  duty  of  company  as  to  inspection  of.    358. 
Hand-cars ;  action  for  injury  caused  by  defective.    What  evidence  is  ad- 
missible in  pleadings.    358. 
Hand-hold,  detective ;  injury  caused  by.    Opinion  evidence.    3^8. 
Hand-hold  on  top  of  car;   death  of  brakeman  caused  by  absence  of. 

Contributory  negligence.    355. 
Injury  to  servant  passing  alongside  of  track  by  being  struck  by  cars 

running  with  nobody  in  charge.    298. 
Low  bri^i  lirakeman  itandiDg  on  extm  high  car  knocked  off  by;  case 

for  jury.    384. 
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ANNOTATION  —  ConHnued. 
Master  and  Servant —  Continued, 

Low  bridge.  Injury  to  brakeman  caused  by  his  being  thrown  from  car 
by  coming  in  contact  with  bridge  trusses  is  risk  assumed.    384. 

Low  bridge.  Injury  to  train-man  from  colliding  with  bridge  trusses  and 
timbers.    382. 

Machinery.    Employee  using  machinery  after  notice  of  repair.    355. 

Machinery.     Evidence  of  repair  after  ac(|ident.    355. 

Machinery.  Extent  of  master's  duty  to  furnish  servants  reasonably  safe 
machinery.     354. 

Machinery.     Spike  hammer  is  not  machinery.     354. 

Passenger.    Conductor  pulling  passenger  from  car  after  train  had  started. 

523- 
Passenger  may  suppose  that  person  in  uniform  giving  him  directions  is 

officer  of  company.     551. 
Perilous  duties  outside  scope  of  servant's  employment    285. 
Push-pole ;  injury  to  brakeman  from  using  defective.     357. 
Risk  of  employment.     Speed.     Accident  caused  by  running  train  at 

excessive  rate  of  speed  is  not  risk  assumed  by  a  servant.    347. 
Risk  of  employment.     Assumption  of  risk  of  passing  over  open  cars  not 

provided  with  foot-boards.    347. 
Risk  of  employment.     Engineer  runs  risk  of  accident  liable  to  happen  on 

account  of  green  switch  target.     347. 
Risk  of  employment.     Fireman  assumes  risk  of  encountering  catde  on 

track.     347. 
Risk  of  employment.     Injury  caused  by  formation  of  ice  on  car  is  risk 

assumed.     348. 
Risk  of  employment.     Injury  caused  by  step  on  engine  being  too  high ; 

brakeman  knowing  it  accepts  the  risk.     348. 
Risk  of  employment.     Injury  to  brakeman  caught  between  car  and  build- 
ing at  side  of  track  is  nsk  assumed.     348. 
Risk  of  employment.     Injury  to  section  foreman  from  defect  in  track  of 

which  he  had  notice,  but  had  been  promised  materials  for  repair.   347. 
Risk  of  employment.     Rule  in  Virginia.     347. 
Risk  of  employment.    Track  laborer  stepping  from  one  track  to  another 

assumes  risk  of  injury  from  trains.     347. 
Rules.     Duty  of  company  to  make  rules  for  safe  management  of  business. 

297. 
Rules ;  evidence  as  to,  established  after  accident.    298. 
Rules  ;  injury  to  employee  while  disobeying.     297. 
Sleeping-car  company ;    liability  of  railroad  company  for  acts  of  servants 

of.    420. 
Spreading  rails ;  accident  caused  by,  owing  to  passage  of  previous  train, 

not  attributable  to  negligence  of  servants.    358. 
Stakes  ;  injury  to  brakeman  owing  to  failure  of  company  to  furnish  plat- 
form of  lumber  car  with.     355. 
Timbers  of  car ;  company  not  liable  for  undiscoverable  defect  in,  causing 

it  to  break  and  kill  brakeman.    356. 
Track.     Engineer  injured  at  crossing  owing  to  defective  track  of  another 

company.     396. 
Track.     Injury  to  servant  of  one  company  using  tracks  of  another  road. 

396. 
Volunteer ;  injury  to,  assisting  brakeman  under  direction  of  yard-master. 

307. 
Who  are  servants.    307. 

Who  are  servants.  Train  of  one  company  on  track  of  another  company- 
307. 
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ANNOTATION  —  Continued. 
Mortgage,    See  Foreclosure. 

After  acquired  property  covered  by  mortgage,     s^. 

Future  property ;  to  wnat  mortgage  of,  applies  :  effect.     55. 

Income ;  rights  of  holders  of  income  mortgege  bonds  to  restrain  applica- 
tion of,  to  other  purpose  than  payment  of  bonds.     15  ». 

Mississippi  Code  providing  that  mortgage  shall  not  be  valid  as  against 
debts  contracted  to  carry  on  business.    31  «. 

Priorities  in  the  foreclosure  of  railway  mortgages.    31  n. 

Priority  over  mortgage  bondholders ;  bank  advancing  money  to  embar- 
rassed railway  held  not  entitled  to.    31  n. 

Sale  of  property  subject  to  prior  lien.    31  «. 

Tripartite  contract  between  railway  company,  mortgage  trustee,  and  party 
advancing  money  on  payment  of  interest  and  foreclosure;  effect  of. 

45  «. 

notice. 

Eminent  domain ;  notice  to  land-owner  in  proceedings  in.    98. 
Purchaser  of  land  on  which  railroad  grade  is  constructed  is  put  upon  in- 
quiry.   91. 

Pitt9$enger.     • 

Aggravation  of  injury  by  previous  disease  or  feebleness.    530. 
Alighting  from  moving  trains.     518. 

Alighting  from  moving  train.  Facts  which  jury  may  consider  in  deter- 
mining whether  train  stopped  long  enough  to  allow  passenger  to  alight. 

523- 
Alighting  from  moving  train.     Passenger  alighting  safely  from  train  in 

motion,  but  who  falls  under  train  by  running  agz^nst  other  passenger, 

cannot  recover.    519. 
Alighting  from  train  starting  without  signal ;  injury  to  passenger.     In- 
struction.    522. 
Boarding  moving  train  is  not  per  se  contributory  negligence.    550. 
Burden  of  provmg  contributory  negligence  on  part  01  passenger  injured 

by  train  starting  while  he  is  attempting  to  get  on,  is  on  company.     550. 
Car  starting  while  passenger  was  alighting ;  mstruction  that  plaintiff  can 

recover  is  erroneous,  in  not  considering  plaintiff^s  negligence.     519. 
Car  starting  while  passenger  was  alighting.    Verdict  against  weight  of 

evidence.     518. 
Clothing  catching  in  broken  curtain  hook  while  leaving  car;  injury  caused 

by.     519. 
Conductor  pulling  passenger  from  car  after  train  had  started.     523. 
Damages ;  $5,000  for  losing  use  of  arm,  and  injury  to  shoulder  and  spine, 

not  excessive.    520. 
Defective  platforms  and  station  appointments;  injuries  to  passengers 

caused  by.     509. 
Duty  of  servants  of  company  to  assist  passengers  to  alight.     522. 
Exhibition  of  injured  parts  in  action  for  personal  injuries.     532. 
Fact  of  injury  constitutes  no  ground  for  recovery.     Instruction.     519. 
Falling  into  hole  in  way  from  depot ;  passenger  may  recover  for  injuries 

received.    509. 
Getting  off  at  water-tank  at  night.    551. 

Injuries  and  assaults  upon  passengers ;  liability  of  company  for.    413. 
Jumping  from  train  to  avoia  being  carried  past  destination.    Contributory 

negligence.    518. 
Rules  and  regulations  of  railroad  companies  generally.    496. 
Rules  must  be  reasonable.    496. 
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ANNOTATION  —  CotUmued. 

hi99BngBr — Continued, 

Leaping  from  train  under  apprehension  of  collision;  injury  caused  by. 

539- 
C^cer.    Passenger  may  suppose  tliat  person  in  uniform  giving  him 

directions  is  officer  of  company.    551. 

Platform;  cars  projecting  over  striking  and  injuring  passenger.    510. 

Platform.  Not  contributory  negligence  per  se  to  enter  tram  stopped  at 
place  other  than  station  platform.    550. 

Platform.  Passenger  directed  by  officer  to  enter  train  away  from  plat- 
form can  recover  for  injury  received.     551. 

Release  of  claim  against  railroad  for  personal  injuries ;  instruction  con- 
cerning.   519. 

Street-car.  Contributory  negligence  in  attempting  to  board  street-car 
when  another  car  is  coming.     550. 

Ticket.    Expulsion  of  passenger  for  failure  to  produce  ticket.    558. 

Ticket.  Validity  of  rule  requiring  ejectment  from  train  of  passengers 
who  refuse  to  produce  ticket  or  pay  fare.     556. 

Train  starting  while  passenger  was  attempting  to  get  on.  Time  promised 
by  conductor.    523. 

Who  is  passenger.    502. 

Improper  language  of  counsel  in  addressing  jury  as  ground  for  new 
trial     519.  / 

firiariti'Bs.    See  Mortgage;  Foreclosure. 

PuMc  Lands.    See  Land  Grant. 

Rights  of  railroad  company  entering  on  land  of  settler  under  homestead 
law.    224.  , 

Leave  to  sue  receiver.    509. 

Right  of  Way, 

Matenals  for  construction;  grant  of  right  of  way  over  public  lands 
authorizing  company  to  take.    80. 

Ruhs  and  Regulations. 

Express^gent    Waiver  of  regulations.    49I- 

Power  to  enforce.    Station  agent.    497. 

Reasonableness  ;  determination  as  to.    40^. 

Rules  and  regulations  of  railroad  companies  generally.    496. 

Rules  must  be  reasonable.    496. 

Servant,    See  Master  and  Servant. 

Sleeping^Car  Company.- 
Servants.    Liability  of  railroad  company  for  acts  of  servants  of  sleeping* 
car  company.    420. 

Station.  ,    * 

Admission  of  vans  to  station  grounds.    498. 

Cars  projecting  over  platform  stHkinc;  and  injuring,  passenger.    510. 

Defective  platforms  and  station  appomtments ;  injuries  to  persons  caused 

by.    509. 
Entering  train  slopped  at  oth«r  place  than  station  platform  is  not 

utory  negligence  per  se,    55a 
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ANNOTATION  _  ConHntutL 
Station  —  Continued. 

Fsilling  into  hole  in  way  from ;  passenger  may  recover  for  injuries  received. 

509. 
Hackman ;  personal  injury  on  depot  platform.    499. 
Hotel  runners ;  admission  of,  when  holding  ticket.    497. 
Implied  license  to  enter  depot  and  grounds ;  revocation  of.    499. 
Omnibus  proprietors  and  drivers  in  station  yard ;  refusal  to  permit    498. 
Particular  carrier ;  ^oods  sent  in  care  of.    Delivery.    499. 
Passenger  directed  by  officer  to  enter  train  away  from  platform  can 

recover  for  injury  received.    551.  • 
Rules  and  regulations  of  railroad  companies  generally.    496.  f 

Rules  ;  delegation  of  power  to  enforce.    Station  agent.    497. 
Use  of  station.    Truckmen.    498. 

Stock. 
Taxation  of  capital  stock  of  railroad.    447. 

Streot. 

Eminent  domain.  Railroad  condemning  lots  abutting  on  street  takes  t» 
centre  of  street.    167. 

Surwoy. 

Unauthorized  preliminary  survey  confers  no  rights  as  to  location  of  road. 
89. 

Taxation. 

Act  providing  that  payment  of  certain  sum  shall  be  in  lieu  of  taxes 
excluaes  taxes  for  county  purposes.    476. 

BridgeSi  Iowa  statute  requiring  assessment  of  railroad  bridges  over 
Mississippi  and  Missouri  Rivers  by  township  assessor,  not  unconstitu- 
tional.   486. 

Capital  stock.    447. 

Dividends.    449. 

Exemption.  Company  purchasing  road  whose  charter  originally  provided 
for  exemption.    475. 

Exemption.    Elevator  situated  some  distance  from  road.    474. 

Exemption.    Land  bought  for  railroad  purposes.    472. 

Exemption.    Logs  cut  For  sale  upon  lands  exempt  from  taxation.    473. 

Exemption  of  lands  until  **  sold  '*  or  conveyed.    475. 

Exemption.  Payment  of  certain  sum  in  lieu  of  taxes ;  to  what  such 
exemption  applies.    475. 

Gross  receipts.    448. 

Interstate  commerce.  State  and  municipal  taxes  and  licenses ;  constitu- 
tionality of,  as  regulations  of  interstate  commerce.    424. 

Interstate  commerce ;  taxation  of  earnings  of  carrier  engaged  in.    480. 

Length  of  road  in  proportion  to  which  the  sum  it  is  to  pay  m  lieu  of  taxes 
is  to  be  determined,  is  length  of  main  line  only.    487. 

National  corporations ;  taxation  of  franchises  of.    468. 

Personal  property  of  railroads.    449. 

Public  works  of  railroad  in  Pennsylvania  are  not  taxable  as  real  estate* 

487. 
Real  estate.    449. 

Rolling-stock  ei  foreign  corporation.    Virginia  statute.    4S6. 
Scope  of  taxing  power  over  railroads.    446. 
Uniformity.  Taxation  must  be  uniform.    449. 
Valuation  as  basis  of  taxation.    Franchises.    447. 
33  A.  &  B.  R.  Cas.~44. 
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Ticket 

Failure  to  produce.     Expulsion  of  passenger  for  failure  to  produce 

ticket.    558. 
Failure  to  produce.    Validity  of  rule  requiring  ejectment  from  train  of 

passenger  who  refuses  to  produce  ticket  or  pay  fare.     556. 
Hotel  runners ;  admission  of,  to  station  when  holding  ticket    497. 

Waters. 

Eminent  domain.  Diversion  and  pollution  of  stream  is  element  of 
damage.    213. 

ASSAULT.    See  Master  and  Servant;  Sleeping-Car  Company. 

ASSESSMENT.    See  Taxation. 

BAGGAGE  EXPRESSMEN.    See  Station. 

Bill  of  Exceptions. 

Act  of  incorporation  declared  to  be  a  public  one  need  not  be  incorporated 
in.     Cincinnati,  etc.,  R.  Co.  v.  Clifford  (Ind.).    81. 

BOARD  OF  EQUALIZATION.    See  Taxation. 

BONDS.    See  Mortgage. 

Consolidation ;  bonds  of  old  company  as  lien  on  road  after.    73  n. 

Consolidation.  Holders  of  equipment  bonds  held  to  have  acquired  the 
right  to  require  the  property  of  the  company  to  be  applied  to  their  pay- 
ment ;  and  a  consolidation  and  agreement  for  their  projection  being 
matters  of  public  record  the  right  is  available  against  all  persons  deriv- 
ing title  from  the  consolidated  company.  Compton  v.  Wabash,  St. 
Louis,  &  P.  R.  Co.  (Ohio).     56. 

Consolidation  ;  rights  of  bondholders  after.     73  h. 

Foreclosure.  Laches  of  stockholders  objecting  to  'foreclosure  of  consoli- 
dated mortgage  bonds.     73  «. 

Fraudulent  prospectus,  rights  of  bondholders  purchasing  bonds  under 

32  «. 

Guarantee.  Power  of  railroad  company  to  guarantee  bonds  of  another 
company  sold  by  it.     33  n. 

Gross  earnings  which  should  have  been  applied  to  payment  of  rent  due 
appellant  held  to  have  been  diverted  to  the  payment  of  interest  to  bond- 
holders interested  in  distribution  of  fund.  St.  Louis,  etc.,  R.  Co.  zf. 
Cleveland,  etc.,  R.  Co.  (U.  S.).     16. 

Income ;  rights  of  holders  of  income  mortgage  bonds  to  restrain  applica- 
tion of,  to  other  purpose  than  payment  of  bonds.     15  «. 

Interest.  Provision  that  railway  shall  have  option  to  pay  interest  in 
scrip.     When  option  must  be  exercised ;  demand  by  bondholders.     55  «. 

Laches  of  stockholders  objecting  to  foreclosure  of  consolidated  mortgage 
bonds.     73  «. 

Par  value.  In  an  action  on  a  contract  to  deliver  certain  bonds,  obligee 
held  entitled  to  recover  full  par  value  of  bonds,  though  they  may  be 
below  par  in  the  market.    Texas  &  W.  R.  Co.  v.  Gentry  (Tex.).    46. 

Priority  over  mortgage  bondholders ;  bank  advancing  money  to  embar- 
rassed railway  held  not  entitled  to.    31  ». 

BRIDQE.    See  Master  and  Servant  ;  Taxation. 
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CARRIER.    See  Interstate  Commerce  ;  Station. 

Different  modes  of  transportation  for  one  of  which  carrier  offers  rolling- 
stock,  and  for  other  of  which  shipper  must  supply  his  own  rolling-stock, 
should  be  relatively  equal.  Small  shippers.  Rice  v,  Louisville  &  N. 
R.  Co.  (Int.  St.  Com.).     560. 

Discrimination  in  furnishing  cars.  Facts  in  complaint  alleging  unjust 
discrimination  against  one  mine  in  favor  of  other  mines,  held  not  to  be 
sustained.  Riddle,  Dean,  &  Co.  v.  Baltimore  &  O.  R.  Co.  (Int  St 
Com.).    633. 

Discrimination  in  furnishing  cars.  Facts  which  may  be  shown  by  carrier 
to  rebut  inference  of  discrimination  arising  from  circumstances. 
Riddle,  Dean,  &  Co.  v,  Baltimore  &  O.  R.  Co.  (Int.  St.  Com.).    633. 

Discrimination  in  use  of  equipment ;  regular  patrons  not  entitled  to  prefer- 
ence.   646  n. 

Notifying  shippers  as  to  obtaining  cars.  No  case  of  preference  or  unjust 
discrimination  held  to  be  made  out  by  the  evidence  in  favor  of  certain 
mines  against  another  mine.  Riddle,  Dean,  &  Co.  v,  Baltimore  &  O. 
R.  Co.  (Int.  St.  Com.).    633.  .- 

Obtaining  cars.  If  carrier  notifies  one  shipper  that  he  could  get  cars, 
then  it  is  his  duty  to  notify  other  shippers  at  the  same  time  that  they 
can  get  cars.  Riddle,  Dean,  &  Co.  v.  Baltimore  &  O.  R.  Co.  (Int.  St. 
Com.).    633. 

Obtaining  cars.  In  absence  of  custom  placing  duty  upon  carrier  to  notify 
shipper  that  he  can  obtain  cars,  it  is  the  duty  01  the  shipper  to  obtain 
this  information  for  himself.  Riddle,  Dean,  &  Co.  v.  Baltimore  &  O. 
R.  Co.  (Int.  St.  Com.).    633. 

Particular  carrier ;  goods  sent  in  care  of.    499  n. 

Petroleum.  Circumstances  held  not  to  justify  imposing  on  barrel  shipper 
greater  burden  than  on  shipper  in  tank-cars.  Rice  v.  Louisville  &  N. 
R.  Co.  (Int.  St.  Com.).     560. 

Provision  of  rolling-stock.  Petroleum.  When  carrier  provides  rolling- 
stock  for  one  method,  but  does  not  provide  it  for  another,  terms  on 
which  rolling-stock  is  provided  should  be  uniform,  and  be  published 
with  rate-sheets.    Rice  v.  Louisville  &  N.  R.  Co.  (Int.  St.  Com.).     560. 

Rates  to  shippers  of  oil  in  barrels  and  tank-cars  should  be  the  same. 
Carrier  is  guilty  of  unjust  discrimination  if  shipper  in  barrels  is  charged 
a  higher  rate.     Rice  v.  Louisville  &  N.  R.  Co.  (Int.  St.  Com.).     560. 

Rolling-stock.  If  consignors  are  allowed  to  supply  rolling-stock  for 
themselves,  carrier  must  not  allow  its  own  deficiency  to  be  made  the 
means  of  putting  at  disadvantage  those  who  make  use  in  same  traffic  of 
the  facilities  it  supplies.  Rice  v.  Louisville  &  N.  R.  Co.  (Int.  St, 
Com.).    560. 

Tank-cars.  Carrier  is  at  liberty  and  will  be  expected  to  make  to  the  owner 
of  tank-cars  a  reasonable  amount  for  their  use.  Rice  v,  Louisville  & 
N.  R.  Co.  (Int.  St.  Com.).     560. 

CHARTER. 

Amendment.   Charter  of  corporation  may  be  amended  by  special  Act.  89  n. 
Exemption  from  taxation ;  revocability  of  charter  providing  for.     State 

Board  v,  Paterson  &  R.  R.  Co.  (N.  J.).    468. 
Forfeiture,  cause  of,  cannot  be  taken  advantage  of  collaterally.    89  n. 

CITIZENSHIP. 

Corporation  chartered  by  several  States  is  a  citizen  of  each.     1 1  «. 

Louisville  &  Nashville  K.  Co.  is  a  corporation  of  Kentucky  and  not  of 
Tennessee,  having  from  the  latter  State  only  a  license  to  construct  a 
railroad  within  its  limits.  Goodlett  v.  Louisville  &  Nashville  R.  Co. 
(U.S.).    I. 
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CITIZENSHIP  —  ConHmted, 

Railway  acting  upon  authority  of  statute  enacted  by  another  State  may 

become  a  corporation  of  that  State.     12  ». 
Railway  extending  its  line  into  foreign  State  by  permission  of  Legisktnre 

does  not  thereby  become  a  citizen  of  such  State.     12  m. 

COMPROMISE.    See  Officer. 
CONDEMNATION.    See  Eicinent  Domain. 
CONDITION.    See  Conveyance. 

CONSOLIDATION. 

Bondholders  ;  right  of,  after  consolidation.    73  n* 

Bonds  of  old  company  as  lien  on  road  after  consolidation*    73  n. 

Equipment  bondholders  of  one  of  the  constituent  companies  held  to  have 

acquired  the  right  to  require  that  the  property  of  the  company  that 

issued  them  be  applied  to  their  pa3rment.    Compton  v,  Wabash,  St 

Louis,  &  P.  R.  Co.  (Ohio).     56. 
Laches  of  stockholders  objecting  to  foreclosure  of  consolidated  mortgage 

bonds.    73  ». 

CONSTITUTIONAL  LAWS.    See  Interstate  Commerce. 

Act  providing  for  licensing  locomotive  engineers  held  not  to  confer  judi- 
cial power  on  board  of  examiners,  nor  to  deprive  citizen  of  his  liberty 
or  property  without  due  process  of  law.  McDonald  v.  State  (Ala.) 
420. 

Amendatory  Act  requiring  construction  of  railroad  within  certain  time 
held  valia,  there  l^ing  no  acceptance  of  the  provisions  of  the  orieinal 
Act  nor  any  rights  acquired  under  it  Cincinnati,  etc.,  R.  Co.  v.  Clinord 
(Ind.).    81. 

Congress  has  power  to  regulate  commerce  among  the  States  and  to  con- 
struct or'authorize  the  construction  of  railroads  across  the  States  and 
Territories.     State  v.  Cent.  Pacific  R.  Co.  (U.  S.).    451. 

Eminent  domain.  Prerequisites  to  entry.  Kentucky  Constitution  does 
not  authorize  railroad  to  take  possession  of  premises  upon  executiixi 
of  bond.  Act  of  Legislature  giving  such  authority  unconstitutional 
Covington  S.  R.  T.  R.  Co.  v,  Piel  (Ky.).     207. 

Fellow-servant.  Kansas  statute  abrogating  fellow-servant  rule  is  consti- 
tutional.    Missouri  Pac.  R.  Co.  v,  Mackey  (U.  S.).    390. 

Land  grant  is  contract  not  to  be  impaired.    81  n. 

Licensing  engineers  ;.  statute  of  Alabama  concerning,  is  an  Act  within 
scope  of  powers  reserved  to  the  States  to  regulate  duties  of  persons 
within  their  jurisdictions,  and  is  not  a  regulation  of  interstate  com- 
merce.   Smith  V,  Alabama  (U.  S.).    425. 

Licensing  engineers  ;  statute  of  Alabama  concerning,  is  a  valid  law  in  so 
far  as  it  is  alleged  to  contravene  the  Constitution  of  the  United  States.^ 
Smith  V.  Alabama  (U.  S.)    425. 

Taxation.  Assessment  by  State  of  franchise  granted  by  Congress  for 
constructing  railroad  is  repugnant  to  U.  S.  Constitution.  State  9. 
Cent.  Pac.  R.  Co.  (U.  S.)    451. 

Taxation.  Assessment  of  connecting  steamers  of  railroad  companv  by 
State  board  is  in  violation  of  California  Constitution,  and  void.  State 
V.  Cent.  Pac.  R.  Co.  (U.  S.).    451. 

Taxation.  Bridges.  Iowa  statute  requiring  assessment  of  rnkoad 
bridges  over  Mississippi  and  Missouri  Riven  oy  township  assessor,  not 
unf*ftnftitMt*o*^A^i    489  Ai 
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CONSTITUTIONAL  LAfiS'-^CoHtmited, 
CaimtnicU9n,    S«e  Eminent  Domain. 

Amendatory  Act  requiring  construction  of  railroad  within  certain  time 
held  validy  there  being  no  acceptance  of  the  provisions  of  the  original 
Act,  nor  any  rights  acquired  under  it.  Cincinnati,  etc.,  R.  Co.  v. 
Clifford  (Incl.).    81. 

Effect  of  land-owner  permitting  railroad  company  to  occupy  his  land,  and 
construct  thereon  a  guasi  public  road,  without  resistance  or  complaint. 
St.  Julien  v.  Morgan's  Louisiana  T.  R.  Co.  (La.).    92. 

Encroachment  beyond  right  of  way.  Where  railroad  company  causes 
an  upheaval  on  adjoining  land  by  filling  in  on  embankment,  it  must 
respond  in  damages.    Roushlange  v,  Chicago  &  A.  R.  Co.  (Ind.).    142. 

Note  payable  "when  cars  shall  run**  to  certsdn  place.  Construction 
trains.     231  xr. 

Private  party  cannot  take  advantage  of  failure  to  complete  railroad  within 
time  required  by  the  Act  amending  its  Act  of  incorporation.  Cincin- 
nati, etc.,  R.  Co.  V.  Clifford  (Ind.).    81. 

Throwing  earth  on  adjoining  land.     146  h. 

Unauthorized  construction  of  track  on  another*s  land ;  right  to  remove 
materials  used.    214  n. 

Contract 

Assignment  A  party  to  whom  the  contract  for  the  purchase  of  a  line  of 
railroad  is  assignea,  by  accepting  the  conveyance  takes  upon  itself  the 
fulfilment  of  the  contract,  and  is  estopped  to  deny  the  consent  of  its 
assignor  to  its  substitution.    Texas  &  W.  R.  Co.  v.  Gentry  (Tex.).    46. 

Land  grant  is  contract  not  to  be  impaired.    81  n. 

Minutes  of  a  corporation  accepting  a  conveyance  constitute  an  accept- 
ance in  writing,  and  an  action  may  be  brought  thereon  in  four  years 
under  statute.    Texas  &  W.  R.  Co.  7/.  Gentry  (Tex.).    46. 

Mortgage.  Although  a  statute  enacted  that  no  mortgage  of  a  railroad 
should  be  valid  unless  authorized  by  resolution  of  the  stockholders,  yet 
where  a  contract  has  been  executeci,  and  the  company  had  the  benefit 
thereof,  it  is  estopped  from  denying  its  authority  to  make  it.  Texas  & 
W.  R.  Co.  V.  Gentry  (Tex.).    46. 

Conveyance. 

Assignment  A  party  to  whom  the  contract  for  the  purchase  of  a  line  of 
railroad  is  assignea,  by  accepting  the  conveyance  takes  upon  itself  the 
fulfilment  of  the  contract,  and  is  estopped  to  deny  the  consent  of  its 
assignor  to  the  substitution.    Texas  &  W.  R.  Co.  v.  Gentry  (Tex.).    46. 

Conditional  conveyance  of  right  of  way.     231  «. 

Condition.  Upon  failure  of  railway  company  to  construct  road  within 
time  agreed  upon  in  instrument  conveying  rieht  of  way,  compensation 
may  be  recovered.     Thornton  v,  Sheffield  &  B.  R.  Co.  (Ala.).    226. 

Encumbrance ;  right  of  way  still  unacquired  and  small  claims  unsettled 
held  not  to  constitute  in  an  action  for  the  consideration  of  the  sale  of 
certain  railway  property.    Texas  &  W.  R.  Co.  v.  Gentry  (Tex.).    46. 

Fee  and  not  easement ;  when  grant  of  right  of  way  conveys.     226  n. 

Grantee  of  quit-claim  deed  after  railroad  is  built  not  entitled  to  compen- 
sation.   226  n. 

Settler  on  public  lands  may  sell  a  portion  of  his  homestead  for  a  right  of 
way,  or  his  interest  therein  may  be  condemned.  Burlington,  K.  &  S.  W. 
R.  Co.  V.  Johnson  (Kan.).    215. 
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CORPORATION.    See  Charter. 

* 

Domicile ;  Louisville  &  Nashville  R.  Co.  is  a  corporation  of  Kentucky 
and  not  of  Tennessee,  having  from  the  latter  State  only  a  license  to 
construct  a  railroad  within  its  limits.  Coodlett  v,  Louisville  &  N.  R. 
Co.  (U.  S.).    I. 

Railway  acting  upon  authority  of  statute  enacted  by  another  State  may 
become  a  corporation  of  that  State.     12  «. 

Railway  extending  its  line  into  foreign  State  by  permission  of  Legislature 
does  not  thereby  become  a  citizen  of  such  State.     12  n. 

COUPLING  CARS.    See  Master  and  Servant. 

DAMAGES.    See  Eminent  Domain. 

Accruing  since  award  in  condemnation  proceedings.    214  n. 

Aggravation  of  injury  by  previous  disease  or  feebleness.    530  «. 

Benefits  resulting  to  land-owner  in  condemnation  proceedings.  See 
Eminent  Domain. 

Conclusiveness  of  verdict  of  jury  in  condemnation  proceeding.  When 
finding  Vill  be  set  aside.     158  n. 

Excessive  damages.  Five  thousand  dollars,  for  losing  use  of  arm,  and 
injury  to  shoulder  and  spine,  not  excessive.     520  n. 

Excessive.  Where  jury  fix  damages  for  property  taken  far  below  highest 
estimate,  court  will  not  set  aside  verdict  unless  it  appears  that  result 
reached  is  unreasonable.     Calumet  River  R.  Co.  v.  Moore  (111.).    179. 

Excessive ;  where  there  have  been  three  verdicts  fixing  damages  $7,750, 
|8,ooo,  and  $8,250,  the  final  verdict  will  not  be  disturbed  in  the  absence 
of  any  evidence  to  show  that  either  finding  was.  Covington  S.  R.  T. 
R.  Co.  V.  Piel  (Ky.).    207. 

Excessive  damages.  Where  there  is  evidence  in  condemnation  proceed- 
ings to  support  a  verdict,  the  court  will  not  disturb  it  as  being  excessive. 
Little  Rock  J.  R.  Co.  v.  Woodruff  (Ark.).    169. 

Injury  to  diseased  persons.  Invalids  are  entitled  to  the  highest  degree  of 
care  on  part  of  carrier,  and  passenger  may  recover  for  all  ill  effects 
which  follow  the  injuries  in  the  condition  of  health  in  which  he  was  at 
the  time.     Owens  v.  Kansas  City,  etc.,  R.  Co.  (Mo.).     524. 

Instruction  which  refers  the  question  of  damages  to  the  judgment  of  the 
jury,  under  the  evidence,  does  not  permit  jury  to  act  outside  of  the  evi- 
dence.    Calumet  River  R.  Co.  v.  Moore  (111.).     179. 

Market  value  of  property  taken  by  railroad  as  measure  of  damages.  178  «. 

Opinion  expressed  by  court  in  instructing  jury  as  to  amount  of  damages 
recoverable.     158 «.  * 

Opinion  of  witness  as  to.     161  «. 

Opinion  of  witness.  In  condemnatiC>n  proceedings  witness  may,  without 
testifying  as  to  specific  values,  estimate  damages  by  taking  into  consid- 
eration all  incidental  loss,  etc.  Wichita  &  W.  R.  Co.  t/.  ICuhn  (Kan.). 
159. 

Remote  damages  in  eminent-domain  proceedings;  instruction  as  to. 
214  n. 

Verdict  will  not  be  be  set  aside  when  it  is  complained  that  it  is  less  than 
it  should  have  been  where  it  appears  that  jury  based  their  verdict  upon 
testimony  of  witnesses  whose  estimates  were  lowest.  Clarke  v.  Chi- 
cago, K.  &  N.  R.  Co.  (Neb.).     156. 

DEMAND.    See  Mortgage. 

DEPOT.    See  Station. 
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DISCRIMINATION.    See  Carrier;  Interstate  Commerce;  Station. 
Baggage  expressman.     Under  Massachusetts  statute  a  railroad  may  allow 

one  local  carrier  to  come  upon  its  premises  and  exclude*  all  others,  and 

action  for  tort  lies  against  persons  entering  without  permission.    Old 

Colony  R.  Co.  v,  Tripp  (Mass.).    488. 
Furnishmg  cars.    See  Carriers  ;  Interstate  Commerce. 
Tank-cars.      Shipment  of  petroleum.      See  Carriers;    Interstate 

Commerce. 
Undue  preference  of  company's  agent    Conditions  imposed.    49S  n. 

DIVIDENDS. 

Taxation  of  dividends.    449  n. 

DOMICILE.    See  Citizenship  ;  Venue. 

Domicile  of  corporations.     11  n. 

Louisville  &  Nashville  R.  Co.  is  a  corporation  of  Kentucky,  and  not  of 
Tennessee,  having  from  the  latter  State  only  a  license  to  construct  a 
railroad  within  its  limits.  Goodlett  v,  Louisville  &  Nashville  R.  Ca 
(U.  S.).    I. 

DONATION. 

.  Note  payable  ''when  cars  shall  run'*  to  certain  place.     Constructioa 
trains.    231  n, 

DOUBLE  TRACK.    See  Eminent  DoBfAiN. 

EASEMENT.    See  Eminent  Domain. 

EMINENT  DOMAIN.    See  Location;  Public  Lands. 

Acquiescence  by  land-owner  in  the  occupation  of  land,  effect  of.    96  n. 

Amount  of  land  to  be  taken.  Right  of  railway  to  take  land  is  restricted 
to  **50  much  real  estate  as  may  be  necessary  for  the  location,  construc- 
tion, and  convenient  use  of  its  road.**  Forney  v.  Fremont,  E.  &  N.  V. 
R.  Co.  (Neb.).     162. 

Bridge  site.  Evidence  to  show  that  land  reciuired  for  railroad  bridge 
possesses  special  advantages  as,  is  admissible  as  affecting  question  of 
market  value.     Little  Rock  J.  R.  Co.  v.  Woodruff  (Ark.).     109. 

Building.     Condemnation  of  land  with  building  upon  it.     166  n. 

Building  passing  with  land.  When  the  owner  of  land  taken  with  build- 
ing on  it  has  received  compensation  for  both  land  and  building,  he 
cannot  afterwards  sue  company  for  value  of  building.  Forney  w. 
Fremont,  E.  &  N.  V.  R.  Co,  (Neb.).     162. 

Building  situated  on  right  of  way;  right  of  company  to  condemn  when 
necessary  for  its  use  is  an  incident  of  such  right  to  condemn,  and 
owner  must  be  paid  full  value  for  land  and  building.  Forney  v,  Fre- 
mont, E.  &  N.  V.  R.  Co.  (Neb.).     162. 

Compensation  is  to  be  estimated  with  reference  to  uses  for  which  property 
is  suitable.     Calumet  River  R.  Co.  v,  Moore  (111.).     179. 

Conditional  conveyance  of  right  of  way.     23 1  n. 

Conditional  conveyance.  Upon  failure  of  railway  company  to  construct 
road  within  time  agreed  upon  in  instrument  conveying  right  of  way, 
compensation  may  be  recovered  for  such  right  of  way.  Thornton  vl 
Sheffield  &  B.  R.  Co.  (Ala.X    226. 

Consequential  damages ;  railroad  company  not  liable  for,  accruing  after 
the  construction  of  road  where  it  is  not  guilty  of  negligence  or  lack  of 
care.    Penna.  R.  Co.  v,  Marchant  (Pa.),    no. 
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Contemplated  building ;  plan  of,  admissible.    184  «. 

Damages  accruing  since  award.    214  n. 

Damages.    Admissions  of  owner  as  to  value  of  land  taken.    207  «. 

Damages;  award;  where  jury  base  their  verdict  upon  testimony  of 
«  witnesses  whose  estimates  were  lowest  instead  of  those  which  were 
highest,  verdict  will  not  be  set  aside  as  excessive.  Qark  v,  Chicago, 
K.  &  N.  R.  Co.  (Neb.).     1 56. 

Damages :  benefits :  consideration  of,  resulting  to  land-owner  in  making 
compensation.     169 «.  ' 

Damages.  Benefits.  Instruction  that  if  jury  believe  the  damages  exceed 
the  benefits,  '*  provided  they  believe  there  are  such  benefits,'*  held 
not  to  assume  that  damages  are  proved,  and  the  question  of  benefit  is 
in  doubt.    Calumet  River  R.  Co.  v.  Moore  (III.).     179. 

Damages.  Benefits.  Item  reported  for  benefits  in  commissioner's  report 
need  not  show  in  what  benents  consisted.     169  «. 

Damages.  Benefits.  Under  California  Constitution  benefit  resulting  to 
portion  of  land  not  taken  cannot  be  considered  in  a  suit  to  determine 
compensation  to  be  paid  to  owner.  Pac.  Coast  R.  Co.  v.  Porter  (CaL). 
167. 

Damages,  conclusiveness  of  verdict  of  jury.  When  finding  will  be  set 
aside.     1 58  iv. 

Damages ;  consequential ;  rule  in  Wisconsin.     140  n. 

Damages  ;  consequential ;  to  land  not  actually  taken.     140  n. 

Damages ;  consequential ;  under  Pennsylvania  Constitution  of  1874,  rail- 
road company  is  not  liable  to  property-owner  for  injuries  received  from 
operation  of  the  road  after  the  work  is  constructed,  in  the  absence  of 
negligence.     Penna.  R.  Co.  v.  Marchant  (Pa.).     116. 

Damages  ;  elements  of.     Diversion  or  pollution  of  stream.^  213  n. 

Damages ;  elements  of.  Jury  may  take  into  consideration  inconvenience 
and  loss  resulting  to  owner  from  being  deprived  of  his  home  and  estab- 
lished place  of  business.  Covington  S.  R.  T.  R.  Co.  v,  Piel  (Ky.). 
207. 

Damages;  excessive.  Where  jury  fix  damages  far  below  highest  esti- 
mate given  by  witnesses,  court  will  not  set  aside  verdict  unless  it  appears 
that  tiie  result  reached  is  clearly  unreasonable.  Calumet  River  R.  Co. 
7'.  Moore  (111.).     179. 

Damages :  excessive.  Where  there  have  been  three  verdicts  fixing 
damages  ^7,750,  $8,000,  and  $8,250,  the  final  verdict  will  not  be  dis- 
turbed in  the  absence  of  any  evidence  to  show  that  either  finding  was 
excessive.     Covington  S.  R.  T.  R.  Co.  v,  Piel  (Ky.).     207. 

Damages ;  excessive.  Where  there  is  evidence  to  support  the  verdict  of 
the  jury,  the  court  will  not  disturb  the  verdict  as  being  excessive.  Little 
Rock  J.  R.  Co.  ir.  Woodruff  (Ark.).     169. 

Damages.  Farm,  part  of  which  is  benefited  and  part  injured,  must  be 
considered  as  a  whole  not  arbitrarily  divided.     195  «. 

Damages.  Homesteader  suffers  an  injury  by  the  building  of  a  railroad 
over  his  homestead  which  differs  only  in  degree  from  that  sustained  by 
owner  who  has  complete  title.  Burlington,  K.  &  S.  W.  R.  Co.  'i'. 
Johnson  ( Kan.).     215. 

Damages.  Improvements  placed  on  land  by  company  under  mistake  as 
to  title ;  owner  of  land  not  entitled  to  its  market  value  as  enhanced  by. 
214  n. 

Damages ;  incidental ;  railroad  company  is  not  responsible  for,  occasioned 
to  land  abutting  on  or  near  the  track.  Beseman  v.  Penna.  R.  Co. 
(N.J.).     107. 
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Damages.  Market  valae.  By  market  vakie  is  meant  price  that  the  owner 
of  land  would  obtain  for  it  after  having  reasonable  and  aaople  time  to 
efiEect  a  sale.    Little  Rock  J.  R.  Co.  v.  Woodruff  (Ark.X     169. 

Damages.  Market  value  is  ordinarily  to  be  proved  by  opinion  6f  wit- 
nesses ;  and  in  support  of  their  estimates  they  may  aescribe  property, 
giving  location,  advantages,  and  surroundings.  Little  Rock  J.  R.  Co.  v. 
Woodruff  (Ark.X    169. 

Damages ;  market  value  of  property  taken  as  measure  of.     1 78  n. 

Damages.  Market  value.  Owner  of  land  taken  for  bridge  site  is  entided 
to  receive  market  value  at  time  of  appropriation.  Little  Rock  J.  R.  Co. 
V.  Woodruff  (Ark.).     160. 

Damages.  Measure  and  elements  of  dam^e  for  land  taken  for  railroad 
in  iNinois.     1 78  n. 

Damages,  measure  of ;  value  before  and  after  taking.     178  n. 

Damages.  Instruction  concerning  ascertainment  of  value  of  land  sought 
to  be  taken  as  site  for  railroad  bridge,  held  properly  refused.  Little 
Rock  J.  R.  Co.  V.  Woodruff  ^Ark.).     169. 

Damages.  Opinion  expressed  oy  court  in  instructing  jury  as  to  amount 
of  damages  recoverable.     1 58  n. 

Damages ;  opinion  of  witness  as  to.     161  n. 

Damages ;  opinion  of  witness.  Witness  without  testifying  as  to  specific 
values  may  estimate  damages  by  taking  into  consideration  incidental 
loss,  inconvenience,  and  damages  present  and  prospective.  Wichita  & 
W.  R.  Co.  V.  Kuhn  (Kan.)-     159. 

Damages ;  remote ;  instruction  as  to.    214  n. 

Damages;  risk  of  fire;  consideration  of,  by  jury  in  estimating.     213  n. 

Damages.  Single  and  disconnected  properties.  Two  properties  having 
no  physical  connection  cannot  be  regarded  as  one  unless  they  are  so 
inseparably  connected  that  injury  to  one  must  necessarily  and  perma- 
nently injure  the  other.     Potts  v.  Penna.  S.  V.  R.  Co.  (Pa.).     184. 

Damages.  Single  and  disconnected  properties ;  when  the  question  can 
arise  as  to  what  is  a  separate  tract.     195  n. 

Damages ;  single  tract  of  land,  what  is  to  be  regarded  as  for  damages  to 
which  as  an  entirety  the  owner  is  entitled  to  recover  when  a  portion 
only  is  taken.     193  n. 

Damages.  Time  for  applying  for  damages  is  not  suspended  by  failure  of 
company  to  furnish  land>owner  with  plan  of  location.  Brock  v.  Old 
Colony  R.  Co.  (Mass.).    96. 

Damages.     Value  peculiar  to  owner's  business.     184  «. 

Description  ;  sufficiency  of,  of  land  to  be  taken.    98  ». 

Double  track.  Grant  of  right  of  way.  Presumption  arises  that  right  of 
way  is  limited  to  strip  of  land  fenced  by  land-owner ;  atid  unless  presump- 
tion is.  rebutted,  the  railroad  cannot  encroach  beyond  the  fence  without 
making  compensation.  Westchester  &  Phila.  R.  Co.  v,  Goddard  (Pa.). 
195. 

Double  track.  Grant  of  right  of  way;  proof  that  soon  after  road  was 
built  president  reported  to  stockholders  that  the  right  of  way  for  a 

*  double  track  had  been  secured  will  not  rebut  presumption  that  right  of 
way  is  limited  to  strip  of  land  fenced  by  land-owner.  Westchester  & 
Phila.  R.  Co.  v,  Goddard  (Pa.).     195. 

Double  track.  No  inference  of  additional  width  can  be  drawn  from  the 
fact  that  double  tracks  are  authorized.     205  n» 

Dwelling-house;  what  land  acii^cent  to,  may  be  taken.     166  n. 

Encroachment  beyond  right  01  way.  Where  railroad  company  causes  an 
upheaval  on  adjoining  land  by  filling  in  on  embankment  over  marshy 
place,  it  must  respond  in  damages.  Koushlange  v.  Chicago  &  A.  R.  Co. 
(Ind.).     142. 
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Entry  made  by  railroad  company  upon  land  after  change  of  statute,  is 

fovemed  by  statute  as  it  existed  at  time  of  entry.  Cincinnati,  etc.,  R. 
:o.  V,  Clifford  (Ind.).    81. 

Entry.    When  entry  on  land  will  be  restrained  by  an  injunction.    89  k. 

Estoppel.  Construction  of  railroad.  One  who  permits  railroad  company 
to  construct  road  over  his  land  is  not  thereby  estopped  to  claim  com- 
pensation.   Thornton  v,  Sheffield  &  B.  R.  Co.  (Ala.).    226. 

Estoppel  of  land-owner  to  claim  damans.    231  n. 

Evidence.  Market  value  of  property  is  ordinarily  to  be  proved  by  opin- 
ion of  witnesses,  and  in  support  of  their  estimates  they  may  describe 
property.    Little  Rock  J.  R.  Co.  v.  Woodruff  (Ark.).     169. 

Evidence.  Market  value ;  range  of  testimony  to  show,  is  largely  matter 
in  discretion  of  presiding  judge ;  owner  may  prove  facts  he  would  natu- 
rally adduce  if  he  were  attempting  private  sale.  Inquiries  by  opposing 
counsel.    Little  Rock  J.  R.  Co.  v.  Woodruff  (Ark.).     169. 

Evidence  of  effect  produced  on  other  farms  by  their  being  cut  by  railroads 
is  inadmissible.     162  n. 

Evidence.  Prominence  to  be  given  to  evidence  derived  from  personal 
examination.     162  n. 

Foreign  corporation.  Assent  of  Legislature  to  foreign  corporation  suc- 
ceeding to  rights  and  powers  of  domestic  corporation  may  be  gathered 
by  implication  from  series  of  Acts.  Abbott  v.  N.  Y.  &  N.  E.  R.  Co. 
(Mass.).     146. 

Foreign  corporation.  Power  to  take  land  which  has  been  granted  by 
Lep^islature  to  domestic  corporation  will  not  pass  to  foreign  corporation 
which  succeeds  to  its  rights  and  powers  without  assent  of  Legislature. 
Abbott  V,  N.  Y.  &  N.  E.  R.  Co.  (Mass.).     146. 

Foreign  corporation ;  rights  of,  as  to  eminent  domain.     155  n, 

Foreii^n  corporation ;  rights  of,  in  Nebraska  to  exercise  power  of  eminent 
domain.     155  »• 

Grant  of  right  of  way ;  when  fee  and  not  easement  is  conveyed.    226  «. 

Grantee  of  quit-claim  deed  after  railroad  is  built  not  entitled  to  compen- 
sation.   226  n. 

Incidental  damages ;  railroad  company  is  not  responsible  for,  to  land 
abutting  on  track  where  road  is  run  with  care  and  skill.  Beseman  v. 
Penna.  R.  Co.  (N.  [.).     107. 

Necessity.     Railroad  can  only  take  so  much  land  as  is  necessary.     166  if. 

Notice  to  land-owner  in  proceedings  in  eminent  domain.    98  n. 

Location.  Name  of  owner.  Massachusetts  statute  is  satisfied  if  location 
as  filed  identifies  land ;  name  of  owner  need  not  be  stated.  Brock  v. 
Old  Colony  R.  Co.  (.Mass.).    96. 

Market  value.     See  Damages  supra. 

Notice  required  by  statute  to  owner  of  land  included  within,  and  railroad 
location  will  be  presumed.  No  necessity  to  notify  all  land-owners  by 
name.     Brock  v.  Old  Colony  R.  Co.  (Mass.).    96. 

Plan  of  location ;  company's  title  to  land  is  not  affected,  nor  the  running 
of  the  time  for  applying  for  damages  suspended,  by  failure  to  furnish 
land-owner  with.     Brock  v.  Old  Colony  R.  Co.  (Mass.).    96. 

Plan  of  proposed  improvement;  exhibition  of,  is  not  improper  where  court 
limits  its  consideration  to  uses  to  which  property  may  be  put.  Calumet 
River  R.  Co.  v,  Moore  (111.)-     I79» 

Plan.  Person  whose  land  has  been  taken  cannot,  after  road  has  been 
completed  and  in  use  for  twenty  years,  object  to  such  use  on  ground 
that  no  plan  has  been  furnishea.  Abbott  v,  N.  Y.  &  N.  £.  K.  Co. 
(Mass.).    146. 
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Plan.  Under  Massachusetts  statute  failure  to  deliver  plan  of  land  taken, 
does  not  invalidate  taking.  Abbott  v.  N.  Y.  &  N.  E.  R.  Co.  (Mass.). 
146. 

Prerequisites  to  entry.  Kentucky  Constitution  does  not  authorize  com- 
pany to  take  possession  of  premises  upon  execution  of  bond.  Act  of 
Legislature  giving  such  authority  is  unconstitutional.  Covington  S.  R. 
T.  R.  Co.  V.  Piel  (Ky.).    207. 

Prerequisites  to  entry;  payment  or  tender  of  compensation  as.  What 
amounts  to  payment  or  tender.    213  ». 

Procedure ;  verdict  Verdict  of  jury  assessed  damages  as  to  "  iht  present 
value  of  the  strip  of  land,"  held,  under  Code  provisions,  that  verdict  was 
to  be  construed  with  reference  to  issues  in  the  pleadings.  Pac.  Coast 
R.  Co.  V,  Porter  (Cal.).  167. 
.  Proof  of  incorporation.  Petition  setting  forth  facts  to  show  that  company 
is  a  corporation  duly  organized  is  prima  facie  sufficient  to  authorize 
company  to  condemn  land  without  proof  of  incorporation.  Clarke  v, 
Chicago,  K.  &  N.  R.  Co.  (Neb.).    156. 

Public  lands.  Construction  of  road  upon  homestead  without  settler's  con- 
sent ;  railroad  company  is  liable  for  injury  hereby  done  to  his  interests, 
the  extent  of  which  is  for  jury.  Burlington,  K.  &  S.  W.  R.  Co.  v, 
Johnson  (Kan.).     215. 

Public  lands.  Rights  of  railroad  company  entering  on  land  of  settler 
under  homestead  law.    224  n. 

Public  use.  Railroad  whose  sole  business  is  to  convey  sight-seers  along 
Niagara  River  cannot  exercise  power  under  New  York  statute,  there 
being  no  public  use.    In  re  Niagara  Falls  &  W.  R.  Co.  (N.  Y.).    99. 

Public  use.  Right  of  eminent  domain  gives  control  of  private  property 
for  public  uses,  and  for  public  uses  only.  Forney  v.  Fremont,  E.  &  ^f. 
V.  R.  Co.  (Neb.).     162. 

Public  use.  Nature  of  use  for  which  right  of  eminent  domain  may  be 
exercised.     Right  to  question.     104  «. 

Purposes  for  which  property  is  to  be  taken ;  sufficiency  of  statement  of. 
jo6«. 

Settler  on  public  lands  may  sell  a  portion  of  his  homestead  for  right  of 
way,  or  his  interest  therein  may  be  condemned.  Burlington,  K.  &  S. 
W.  R.  Co.  V,  Johnson  (Kan.).     215. 

Statements  introduced  by  defendant  of  value  of  property  made  about 
the  time  of  its  appropriation  by  the  party  whose  administrator  brings  the 
action  for  damages,  are  admissible.  Central  Branch  U.  P.  R.  Co,  v, 
Andrews  (Kan.).     205. 

Street;  railroad  condemning  lots  abutting  on,  takes  to  centre  of.     167  n. 

Survey.  Fact  that  survey  was  made  on  land  does  not  establish  owner's 
acquiescence  in  an  entry  by  railroad  for  purpose  of  constructing  its 
road.    Cincinnati,  etc.,  R.  Co.  v,  Clifford  (Ind.).    81. 

Survey.  Unauthorized  preliminary  survey  confers  no  rights  as  to  loca- 
tion of  road.    89  «. 

Throwing  earth  on  adjoining.land.     146  «. 

Title  acquired  by  railroads  in  right  of  way.    225  «. 

Unauthorized  construction  of  tracTc  on  another's  land ;  right  to  remove 
materials  used.    214  ». 

Uses  for  which  property  is  suitable ;  compensation  is  to  be  estimated  with 
reference  to.    Calumet  River  R.  Co.  v.  Moore  (111.)-     170. 

Uses  to  which  property  taken  is  suitable;  estimation  of  compensation 
with  reference  to.    184  n. 
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EJECTMENT. 

Acquiescence.  A  lailroad  was  completed  in  1887  upon  the  grade  seen 
by  the  purchaser  in  1859,  and  there  was  acquiescence  until  1886;  held, 
that  there  can  be  no  recovery  in  ejectment,  although  the  company's 
deed  was  not  recorded  until  twelve  years  after  plaintiffs  purchase. 
Indiana,  etc.,  R.  Co.  v.  McBroom  ^Ind«>    90. 

License  and  acquiescence  in  occupation  of  land  bars  action  of 'ejectment 
91  n, 

ENCUMBRANCE.    See  Conveyancb. 

ENTRY.    See  Eminent  Domain. 

EfiFed  of  acquiescence  by  land-owner  in  occupation  of  land.    96  nr. 
Injunction,  when  entry  on  land  will  be  restrained  by.    89  «. 

EQUITABLE  MORTQAQE.    See  Mortgage. 

ESTOPPEL. 

Assignment.  A  party  to  whom  a  contract  for  the  purchase  of  a 
line  of  railroad  is  assigned,  by  accepting  the  conveyance  takes  upon 
itself  the  fulfilment  of  the  contract,  and  is  estopped  to  deny  the  consent 
of  its  assignor  to  its  substitution.  Texas  &  W.  R.  c5o.  v.  Gentry 
(Tex.).    4S 

Construction  of  railroad.  One  who  permits  railroad  company  to  con- 
struct road  over  his  land  is  not  thereov  estopped  to  claim  compensation 
for  right  of  way.    Thornton  v.  Sheffield  &  B.  R.  Co.  (Ala.^    226. 

Estoppel  of  land-owner  to  claim  damages.    231  n. 

Mortgage.  Although  a  statute  enacted  that  no  mortgage  of  a  railroad 
company  should  be  valid  unless  authorized  by  resolution  of  the  stock- 
holders, yet  where  a  contract  has  been  executed,  and  the  company  had 
the  benefit  thereof,  it  is  estopped  from  denying  its  authority  to  make 
the  contract.    Texas  &  W.  R.  Co.  v.  Gentry  (Tex.).    46. 

EVIDENCE. 

Admissions  of  owner  as  to  value  of  land  taken  in  condemnation  pro- 
ceedings.   207  «. 

Burden  of  proving  negligence  is  on  passenger  injured  while  attempting 
to  get  on  moving  street-car.  Unless  he  can  show  positive  negligence, 
trial  court  will  nonsuit.     Stager  v.  Ridge  Ave.  Pass.  R.  Co.  (Pa.).    540. 

Character  in  evidence  to  prove  incompetency  of  fellow-servant.    324  «. 

Compromise.  Admissibility  of  letter  written  by  injured  servant  to  officer 
of  company  proposing  compromise.  Louisville,  etc.,  R.  Co.  v»  Wright 
(Ind.).    370. 

Description  of  injuries.  Description  by  plaintifiE  of  injuries  received  js 
not  in  the  nature  of  expert  evidence,  and  she  may  testify  that  the  nerves 
of  her  head,  side,  and  left  limb  are  paralyzed.  Owens  v,  Kansas  City, 
etc.,  R.  Co.  (Mo.).     524. 

Eminent  domain.  Evidence  of  effect  produced  upon  other  farms  by  their 
being  cut  by  railroads  is  inadmissible.     162  n. 

Examination  of  person  by  order  of  court     533  n. 

Examination  of  person.  In  action  for  personal  injuries,  the  granting  of 
an  order  for  examination  of  plaintiffs  person  is  matter  in  which  court 
has  a  discretion.    Owens  v.  Kansas  City,  etc.,  R.  Co.  (Mo.).    524. 

Exhibition  of  injured  parts  in  action  for  personal  injury.     532  n. 

Market  value  of  land  ;  in  proceedings  to  condemn  site  tor  railroad  brid^ 
evidence  to  show  that  land  possesses  special  advantage  as  bridge  site 
is  admissible  as  affecting  question  of  market  value.  Little  Rock  J. 
R.  Co.  V.  Woodruff  (Ark.),     169. 
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Market  value  of  land  taken  for  railroad  purposes  is  proved  bv  opinion  of 
witnesses ;  in  support  of  their  estimates  they  may  describe  the  prop- 
erty.    Little  Rock  J.  R.  Co.  v.  Woodruff  (Ark-X    16^ 

Market  value  of  land  taken  for  railroad  purposes ;  range  of  testimony  to 
show,  is  largely  matter  in  discretion  .of  presiding  judge ;  facts  adduci- 
ble  by  owner.  Inquiries  by  opposing  counsel.  Little  Rock  J.  R.  Co. 
V.  Woodruff  (Ark.).     169* 

Opinion  evidence;  in  case  of  injury  to  servant  caused  by  defective  hand- 
hold.   358  «. 

Opinion  of  witness  as  to  damages  in  condemnation  proceedings;  wit- 
ness may,  without  testifying  as  to  specific  values,  estimate  damages  by 
taking  into  consideration  all  incidental  loss,  etc.  Wichita  &  W.  K.  Co. 
V.  Kuhn  (Kan.).     159. 

Opinion.  Where  witness  testified  that  plaintiff  told  him  that  if  he  would 
tell  the  truth  about  the  matter  he  would  not  lose  any  thine,  such  witness 
should  not  be  permitted  to  state  what  he  understood  By  this.  Gulf, 
etc.,  R.  Co.  2/.  Fox  (Tex.).    543. 

Other  injuries  caused  by  same  defect.  Evidence  that  other  persons  were 
injured  by  same  low  bridge  which  caused  plaintiff^s  injury  is  admissi- 
ble.   Louisville,  etc.,  R.  Co.  v  Wright  (Ind.).    370. 

Personal  examination ;  prominence  to  be  given  to  evidence  derived  from, 
in  condemnation  proceedings.    162  n. 

Personal  injuries.  Injured  brakeman  may  show  that  after  collision  he 
flagged  approaching  train,  and  then  became  unconscious.  Such  evi- 
dence is  not  an  improper  appeal  to  feelings  of  jury.  Evansville  &  T. 
H.  R.  Co.  V.  Guiton  (Ind.).    311. 

Personal  injuries.  Opinion  of  physician.  Experienced  physician  who 
had  not  attended  plaintiff  continuously,  held  competent  to  give  evidence 
as  to  probable  result  of  his  injuries.  Louisville,  etc.,  R.  Co.  v,  Wriglit 
(Ind.).    370. 

Presumption.  In  the  absence  of  proof  to  the  contrary,  there  is  a  pre- 
sumption that  iron  used  in  the  construction  of  car-brakes  is  of  good 
quality.    Philadelphia  .&  R.  R.  Co.  v,  Hughes  (Pa.).    348. 

Repairs  after  an  accident ;  admissibility  of  evidence  as  to.    355  »• 

Res  gesta.  Infant  passenger  jumping  from  train  to  avoid  being  carried 
beyond  destination ;  admissibility  of  evidence  as  to  remark  made  to 
him  by  a  fellow-passenger.  Hemmingway  v.  Chicago,  etc.,  R.  Co. 
(Wis.).    511. 

Rule ;  evidence  as  to,  established  after  accident.    298  n. 

Similar  unconnected  facts ;  in  action  for  injury  caused  by  derailment  of 
train,  evidence  that  another  train  had  gone  over  same  portion  of  track 
at  same  rate  of  speed  the  day  before  js  incompetent  Meloy  v,  Chicago 
&  N.  W.  R.  Co.  (Iowa).    358. 

Statements  as  to  vailue  of  property  introduced  by  defendant,  made  about 
the  time  of  its  appropriation  by  the  party  whose  administrator  brings 
the  action  for  damages,  are  admissible.  Central  Branch  U.  P.  R.  Co. 
V,  Andrews  (Kan.).    205. 

PELLOW-8ERVANT8.    See  Master  and  Servant. 

FORECLOSURE. 

Qaim'  based  on  bona  fide  effort  by  intervenor  to  preserve  fund  from 
spoliation  after  mortgage  debt  was  in  arrear,  and  a  right  to  reduce  to 
possession  had  acrued ;  claimant  can  pursue  earnings  which  had  been 
appropriated  to  the  purchase  of  property  that  had  oeen  added  to  the 
fund.    Union  Trust  Ca  v.  Morrison  (U.  §.).    33. 
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Intervention  ^er  decree  of  foreclosure.    45  m. 

loaches  of  stockholders  objecting  to  foreclosure  of  omsolidated  mortg^ 

bonds.    73  ». 

Priorities  in  the  foreclosure  of  railway  mortgages.    31  n. 

Priority  of  claims.  Unsecured  debts  of  company  held  not  to  take  prece- 
dence over  debts  secured  by  prior  and  express  liens.  St.  Louis,  etc 
R.  Co.  V.  Cleveland,  etc.,  R.  Co.  (U.  S.).     16. 

PriDrity  over  mortgage  bondholders ;  bank  advancing  money  to  embar- 
ras.sed  railway  held  not  entitled  to.    31  n. 

Priorities ;  rule  charging  operating  expenses,  debts  due  to  connecting 
lines,  debts  due  for  occupation  ot  leased  lines,  and  general  debts,  upon 
the  gross  income  before  a  fund  arises  for  payment  of  mortgage  iniet- 
ests ;  application  of.  St.  Louis,  etc.,  R.  Co.  v.  Cleveland,  etc.,  R.  Co. 
<U.  S.).     16, 

Purchasers  at  foreclosure  sale,  having  been  represented  in  proceedings 
by  mortgage  trustees,  held  to  be  bound  by  whatever  bound  the  trustecA. 
including  orders  respecting  the  paramount  liens  of  intervening  claini- 
ants.     Union  Trust  Co.  t/.  Morrison  (U.  S.).    33. 

Rights  of  surety;  claim  of  suretv  on  injunction  bond  held  to  have  been 
presented  in  time,  and  that,  although  he  had  t"*  ""'""  '"""  '""' 


Sale  of  property  subject  to  prior  lien.    31  «, 

Surety  on  bond  conditioned  to  pay  debt  if  injunction  restraining  creditor 


(U.S.).    33- 
Surety  on  injunction  bond,  by  taking  chattel  mortgage  on  locomotives, 

showed  that  he  intended  to  look  to  Ihe  property,  and  not  to  the  personal 

security  of  the  company.     Union  Trust  Co.  v.  Morrison  (U.  S.).     33. 
Tripartite  contract  between  railway  company,  mortrage  trustee,  and  parij' 

advancing  money  on  payment  of  interest  and  foreclosure;  effect  ot, 

45  «■ 

FOREIGN  CORPORATION. 

Eminent  domain.  Assent  of  Legislature  to  foreign  corporation  succeed' 
ing  to  rights  and  powers  of  domestic  corporation  may  be  gathered  bv 
implicatLon  from  series  of  Acts.    Abbott  v.  N.  Y.  &  N.  E.  R.  Co.  (Mass.). 
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Taxation.  Franchise  granted  by  Congre; 
franchises  conferred  by  United  States  is  i 
laws  of  United  States  and  power  given 
merce.    State  v.  Cent.  Pacific  R.  Co.  (U. 

Taxation ;  valuation  as  basis  of.    447  n. 

FRAUD. 

Fraudulent  prospectus;  rights  of  bondholc: 
32  «. 

GRADE. 

Notice.     Purchaser  of  land  on  which  railroi 

upon  inquiry.     91  n.    ' 
Notice.     Railroad  grade.    Prospective  pure 

constructed  is  warned  thereby  that  there  : 

he  fails  to  make  inquiry  he  buys  at  his  pi 

Mc Broom  (Ind.).    90. 

GRANT.    See  Land  Grant. 

GUARANTEE. 

Bonds;  power  of  railroad  company  to  j 
company  sold  by  it.    33  n, 

HOMESTEAD.    See  Public  Lands. 
INCOME.    See  Mortgage. 

INDEPENDENT  CONTRACTOR. 

Construction  company  contracting  to  survf  1 
etc.,  becomes  an  independent  contractor,  i 
is  not  liable  for  injuries  caused  by  defect 
has  control  of  line.    St.  Louis,  etc.,  R.  C 1 

Negligence  of  independent  contractor.    4o<  1 

INJUNCTION. 

Entry  on  land ;  whep  it  will  be  restrained  t ; 

INJUNCTION  BONDS.    See  Mortgage. 

INTEREST. 

Scrip ;  provision  in  bonds  that  railwav  sh;  I 
in.    When  option  must  be  exerciseci ;  de 

INTERSTATE  COMMERCE. 

Aggregate  charge  less  in  proportion  every 
Joint  rates  on  long  hauls  lower  than  loca 

Carriers  to  which  Interstate  Commerce  Ac 

Claim  for  pecuniary  damages  held  to  pres  : 
which  defendants  are  entitled  to  a  jury  ti 
etc.,  R.  Co.  (Int.  St.  Com.).    671. 

Common  source  of  supply ;  carrier  may  ma  1 
direct  as  single  rates ;  and  if  single  rate 
which  are  made  to  and  from  the  distrib 
necessarily  objectionable.     Martin  v.  C 
Com.).    649. 

Different  modes  of  transportation,  for  on 
rolling-stock,  should  be  relatively  equa  . 
Louisville  &  N.  R.  Co.  (Int.  St  Com.). 
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INTERSTATE  COMMERCE  —  Continued. 

Discrimination  in  furnishing  cars.  Facts  in  complaint  alleging  unjust 
discrimination  aeainst  one  mine  in  favor  of  other  mines  hela  not  to  be 
sustained.  Riddle,  Dean,  &  Co.  v.  Baltimore  &  O.  R.  Co.  (Int  St. 
Com.).    633. 

Discrimination  in  furnishing  cars.  Facts  which  may  be  shown  by  carrier 
to  rebut  inference  of  discnmination  arising  from  circumstances.  Riddle, 
Dean,  &  Co.  v.  Baltimore  &  O.  R.  Co.  (Int.  SL  Com.).    633. 

Discrimination  in  use  of  equipment;  regular  patrons  not  entitled  to 
preference.    646  n. 

Distributing  centres  cannot  demand  that  rates  from  common  source  of 
supply  to  more  distant  towns  shall  be  made  up  of  sum  of  rate  to  itself 
and  rate  thence  to  such  smaller  town.  Martin  v.  Chicago,  etc.,  R.  Co. 
(Int.  St.  Com.).    649. 

Duties  of  carriers  usin^  short  road  wholly  in  one  State  in  respect  ta 
interstate  traffic  are  me  same,  without  respect  to  ownership,  control, 
authority,  or  means  of  its  construction.  Heck  v.  East  Tennessee,  etc.^ 
R.  Co.  (Int.  St.  Com.).    671. 

Impartial  rates  are  not  rendered  illegal  by  their  effect  upon  the  business 
of  localities.    Martin  v.  Chicago,  etc.,^K.  Co.  (Int.  St.  Com.).    649. 

"  Instrumentality  of  shipment  or  carnage ;  **  road  which  is,  must  be  ac- 
cessible to  all  interstate  shippers,  on  equal  and  reasonable  terms. 
Heck  V.  East  Tennessee,  etc.,  R.  Co.  (Int  St.  Com.).    671. 

Licensing  locomotive  engineers  ;  provision  for,  by  Alabama  statute,  held 
not  a  regulation  of  interstate  commerce.  McDonald  v.  State  (Ala.). 
420. 

Licensing  engineers  ;  statute  of  Alabama  providing  for,  held  not  in  its 
nature  a  regulation  of  commerce.    Smith  v.  Alabama  (U.  S.).    425. 

Licensing  engineers  ;  statute  of  Alabama  so  far  as  it  affects  transactions 
among  the  States  does  so  incidentally,  and  is  not  in  conflict  with  any 
enactment  of  Congress  nor  with  any  intention  of  Congress.  Smith  v. 
Alabama  (U.  S.).    425. 

Local  and  through  rates.  What  constitutes  local  and  throue^h  rates  con- 
sidered.    Martin  v,  Chicago,  etc.,  R.  Co.  (Int.  St.  Com.).    0^9. 

Notifying  shippers  as  to  obtaining  cars.  No  caSe  of  preference  or  unjust 
discrimination  held  to  be  made  out  by  the  evidence  in  favor  of  certain 
mines  against  another  mine.  Riddle,  Dean,  &  Co.  v,  Baltimore  &  O. 
R.  Co.  (Int  St  Com.).     633. 

Obtainin^^  cars.  If  carrier  notifies  one  shipper  that  he  could  get  cars,. 
then  it  is  his  duty  to  notify  other  shippers  at  the  same  time  that  they 
can  get  cars.  Riddle,  Dean,  &  Co.  v,  Baltimore  &  O.  R.  Co.  (Int  St 
Com.).    633. 

Obtaining  cars.  In  absence  of  custom  placing  duty  upon  carrier  to  notify 
shipper  that  he  can  obtain  cars,  it  is  the  duty  of  the  shipper  to  obtain 
this  information  for  himself.  Riddle,  Dean,  &  Co.  v.  Baltimore  &  O. 
R.  Co.  (Int  St  Com.).    633. 

Parties.    When  carrier  should  be  made  party  to  the  proceedings.    671  «. 

Petroleum.  Circumstances  held  not  to  justify  imposing  on  barrel  shipper 
greater  burden  than  on  shipper  in  tank-cars.  Rice  v.  Louisville  &  N. 
R.  Co.  (Int  St  Com.).    560. 

Provision  of  rolling*stock.  Petroleum.  When  carrier  provides  rolling- 
stock  for  one  methed,  but  does  not  provide  it  for  another,  terms  on 
which  rolling-stock  is  to  be  provided  should  be  uniform,  and  be  pub- 
lished with  rate-sheets.  Rice  v,  Louisville  &  N.  R.  Co.  (Int  St  Com.). 
560. 

Rates  to  shippers  of  oil  in  barrels  and  tank-cars  should  be  the  same.. 
Carrier  is  guilty  of  unjust  discrimination  if  shipper  in  barrels  is  charged 
a  higher  rate.    Rice  v,  Louisville  &  N.  R.  Co.  (Int  St  Com.).    560. 
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Road  subject  to  Act.  Short  road  wholly  in  one  State  used  as  means 
of  conducting  interstate  traffic  by  companies  owning  connecting  inter- 
state roads ;  carriers  using  it  are  subject  to  provisions  of  Act.  Heck 
V.  East  Tennessee,  etc.,  R.  Co.  (Int.  St.  Com.).    671. 

Rolling-stock.  If  consignors  are  allowed  to  supply  rolling-stock  for 
themselves,  carrier  must  not  allow  its  own  deficiency  to  be  made  the 
means  of  p|itting  at  disadvantage  those  who  make  use  in  same  traffic  of 
the  facilities  it  supplies.  Rice  v.  Louisville  &  N.  R.  Co.  (Int  St. 
Com.).    56b. 

Rule  of  the  Commission  in  reference  to  applications  for  rehearings.    671  n. 

State  and  municipal  taxes  and  licenses ;  constitutionality  of,  as  regulations 
of  interstate  commerce.    424  «. 

Tank-cars.  Carrier  is  at  liberty  and  will  be  expected  to  make  to  the 
owner  of  tank-cars  a  reasonable  amount  for  their  use.  Rice  v.  Louis- 
ville &  N^  R.  Co.  (Int.  St  Com.).     560. 

Taxation.  Corporation  engaged  in  business  of  interstate  commerce  can 
in  no  event  be  taxed  for  privilege  of  doing, business  in  certain  State. 
Carr  v.  Woodruff,  etc.,  Co.  (Ind.).    476. 

Taxation.  Earnings  of  sleeping-car  company  engaged  in  interstate  com- 
merce cannot  be  subjected  to  State  taxation.  Restriction  of  tax  to 
distance  to  which  passengers  are  carried  through  State  does  not  render 
it  valid.    Carr  v.  Woodruff,  etc.,  Co.  (Ind.).    476. 

Taxation  of  earnings  of  carrier  engaged  in  interstate  commerce.    480  n. 

Trade-centres  are  not  entitled  to  have  more  favorable  rates  than  smalK 
towns  for  which  they  form  distributing  centres.     Martin  v.  Chicago,  etc., 
R.  Co.  (Int.  St.  Com.).    649. 

Undue  preference.  Fact  that  one  town  has  advantage  over  another  under 
rates  impartially  arranged  does  not  make  out  case  of  undue  preference. 
Martin  v.  Chicago,  etc.,  R.  Co.  (Int.  St.  Com.).    649. 

INTERVENTION.    See  Foreclosure. 

JUDICIAL  NOTICE. 

Public  laws  of  a  State  are  before  its  courts  without  beine  pleaded  or 
inserted  in  a  recora.    Cincinnati,  etc.,  R.  Co.  v,  Clifford  (Ind.).    81. 

LACHES. 

Foreclosure ;  laches  of  stockholders  objecting  to,  of  consolidated  mort- 
gage bonds.    73  «. 

LAND  GRANT. 

Articles  of  incorporation ;  effect  on  land  grant  of  amending.    80  n. 

Constitutional  law.    Land  grant  is  contract  not  to  be  impaired.    Si  n. 

Designation,  what  is  sufficient  under  land-grant  Act    81  n. 

Filing  map  of  original  location ;  effect  of.    80  n. 

Materials  for  construction ;  grant  of  right  of  way  over  public  lands 

authorizing  companv  to  take.    80  n. 
Right  of  way  over  puolic  land.    Act  of  Congress  declaring  that  right  of 

way  for  construction  of  highways  over  public  lands  is  granted  does  not 

include  railroads  within  its  intent    Burlington,  K.  &  S.  W.  R.  Co.  v. 

Johnson  (Kan.).    215. 
Surveying;  duty  of  railroad  to  pay  cost  of,  before  receiving  patent     New 

Orleans  Pac.  R.  Co.  v.  U.  S.  (U.  S.).    74. 
Validity.    Who  may  question  \^idity  of  land  grant  assigned  by  grantee 

company.    When  previously  imperfect,  grant  acquires  precision,  and 

-attaches.    80  n, 
^  A.  &  E.  R.  Cas.  — 45. 
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LICENSE.    See  Ejectment;  Interstate  Commbkcb;  CoNSTrnmoirAi. 
Law. 

LOCATION.    See  Land  Grant. 

Map ;  necessary  requisites  of,  to  be  filed  marking  location.     98  n. 
Name  of  owner.    Massachusetts  statute  is  satisfied  if  location  as  filed 

identifies  land;  name  of  owner  need  not  be  stated.    Brock  v.  Old 

Colony  R.  Co.  (Mass.).    96. 
Plan ;  company's  title  to  land  is  not  affected,  nor  the  running  of  the  time 

for  applying  for  damages  suspended,  by  the  failure  of  the  company 

to  furnish  the  owner  of   land  with.    Brock  v.   Old   Colony  R.   Co. 

(Mass.).    96. 

LOW  BRIDGE.    See  Master  and  Servant. 

MAP.    See  Location. 

MARKET  VALUE.    See  Eminent  Domain. 

MASTER  AND  SERVANT.    See  Sleeping-Car  Company. 

Assault  by  porter  held  to  be  wanton,  and  foreign  to  function  of  his  em- 
ployment, and  defendant  not  responsible  therefor.  Williams  v,  Pullman 
P.  Car  Co.  (La.).    407. 

Assault  by  porter  of  sleeping-car  •  upon  stranger  not  governed  by  princi- 
ples regulating  liability  of  common  carriers  for  like  assaults  com- 
mitted by  servants  upon  passengers.  Williams  v.  Pullman  P.  Car  Co. 
(La.).    407. 

A'ssault.  Railroad  company  is  liable  in  damages  for  wanton  and  mali- 
cious assaults  by  its  servant  upon  a  passenger.  Williams  v,  Pullman  P. 
Car  Co.  (La.).    414. 

Boarding  moving  train.     See  Contributory  Negligence  infra. 

Boarding  moving  train.  Injury  received  in  attempting  to  board  mo\nng 
train  occurs  within  "use  and  occupation  of  the  train"  under  Code 
Iowa.    307  n. 

Brake,  defective.  Injury  to  brakeman  knocked  off  car  through  negli- 
gence of  co-employees ;  yet  if  defective  brake  was  cause  of  injury,  he 
can  recover.     356  «.  . 

Brake,  defective,  of  which  servant  was  unaware ;  injury  caused  by.    355  n. 

Brakes.  Presumption.  In  the  absence  of  prbof  to  the  contrary,  there  is 
a  presumption  that  iron  used  in  car-brakes  is  of  good  quality.  Phila- 
delphia &•  R.  R.  Co.  V.  Hughes  (Pa.).    348. 

Brake-pin.  In  absence  of  proof  showing  negligence,  company  is  not 
liable  to  employee  injured  by  brake-pin  when  there  is  no  evidence  that 
proper  inspection  could  have  prevented  the  accident.  Philadelphia  & 
R.  R.  Co.  V.  Hughes  (Pa.).     348. 

Bridge.     See  Low  Bridge  infra. 

Bridge,  defective ;  injury  caused  by.  Degree  of  care  required  by  com- 
pany.   355  n. 

Bridge.     What  is  a  defective  bridge.    385  ». 

Compromise.  Admissibility  of  letter  written  by  injured  servant  to  officer 
of  company  proposing  compromise.  Louisville,  etc.,  R.  Co.  v,  Wright 
(Ind.).     370. 

Contributory  negligence.     Boarding  moving  train.    364  fu 

Contributory  'negligence.  Conductor's  disregard  of  signals.  Whether 
injury  was  caused  by  negligence  of  train  despatcher  or  conductor. 
369  «. 

Contributory  negligence.  Conductor  not  taking  proper  precautions  when 
train  parts  on  down  grade.    366  n* 
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Contributory  negligence.  Conductor  running  train  at  immoderate  rate 
of  speed.    364  n. 

Contributory  negligence.  Civil  engineer  in  charge  of  track-laying  riding 
to  work  in  tool-car;  contributory  negligence  m  so  doing  is  question 
for  jury.     Meloy  v,  Chicago  &  N.  W.  R.  Co.  (Iowa).    358. 

Contributory  negligence.  Defective  step  on  engine  cab;  although 
defective,  if  employee  is  guilty  of  contributory  negligence  in  attempt- 
ing to  use  it  he  cannot  recover.    367  «. 

Contributory  negligence.      Employee  leaving  pay-train  while  it  is  in 
motion.     364 «. 
•    Contributory  negligence.    Engineer  running  from  one  track  to  another 
at  high  speed  m  dense  fog.    363  n, 

Contributorv  negligence.  Engineer  running  over  switch  at  eighteen 
miles  an  nour.    366  n. 

Contributory  negligence.  Fellow-servant;  whether  failure  to  refuse  to 
work  with,  amounts  to  contributory  negligence  is  question  for  yiry, 
364  n. 

Contributory  negligence.  Helper  to  engine  hostler  attempting  to  board 
moving  train  at  right-hand  side  of  cab.     364  n. 

Contributory  negligence.  Injury  to  "cage-rider"  in  unloading  coal  cars; 
plaintiff  held  guilty  of  contributory  negligence.    367  n. 

Contributory  negligence.  Knowledge  of  danger.  Instruction  that  if 
employee  knew  of  practice  of  company  to  run  special  trains,  he  cannot 
recover  for  injury  caused  by.  one  of  them,  held  proper.  Olson  v,  St. 
Paul,  etc.,  R.  Co.  (Minn.).     386. 

Contributory  negligence.  Passing  over  dangerous  car  in  obeying  signal 
to  set  brakes  will  not  defeat  recovery.     367  n. 

Coupling  cars.     Brakeman  caught  in  making  coupling  between  projecting 
timber  and  next  car  held  to  have  come  to  his  death  through  negligence' 
of  conductor  in  signalling  engineer  after  seeing  the  accident.     Ayres 
V,  Richmond  &  D.  R.  Co.  (Va.).     269. 

Coupling  cars.  Broken  car;  injury  to  brakeman  knowingly  attempting 
to  couple.     273  n. 

Coupling  cars  ;  contributory  negligence  of  brakeman  uncoupling  station- 
ary cars  when  he  is  aware  of  approaching  train.    272  n. 

Coupling  cars.  Foreman  of  bridge  builders  who  is  directed  to  take  his 
men  and  do  some  switching,  and  who  makes  no  objection,  cannot 
recover  for  injuries  received  while  coupling  cars  owing  to  defective 
appliance  not  known  to  company.  Cole  v,  Chicago  &  N,  W.  R.  Co. 
(Wis.).     274. 

Coupling  cars.  Inexperienced  brakeman  killed  while  coupling  cars  owing 
to  negligence  of  conductor  can  recover  in  Virginia.    273  n. 

Coupling  cars ;  injuries  to  employees  engaged  in.     272  n. 

Defective  appliance.  Where  servants  inform  foreman  that  a  rope  has 
become  weakened  so  that  its  further  use  is  dangerous,  question  as  to 
whose  duty  it  was  to  replace  weak  rope  with  safe  one  is  for  jury. 
Dale^  V,  Boston  &  A.  R.  Co.  (Mass.).    298. 

Defective  car.  Servant  of  one  company  injured  by  defective  car  belong- 
ing to  another  company ;  company  owning  car  held  not  liable  for  injury 
which  occurred  after  the  car  should  have  been  returned  to  the  o\vner 
company.     Sawyer  v.  Minneapolis  &  St.  L.  R.  Co.  (Minn.).    394. 

Defective  track.     Negligence  of  company  in  not  giving  train-men  notice 
of  condition  of  track  when  repairs  are  being  made.     298  «. 
'  Ditching-machine ;  person  operating  is  "  connected  with  use  and  opera- 
tion "  of  railway  under  Iowa  Code.    307  n. 

Employment  and  retention  of  servants;  duty  of  company  as  to.    318  n. 
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Fellow-servants.    Brakeman  and  fireman  are  fellow-servants.    267  n. 

Fellow-servants.  Brakeman  of  one  train  and  employees  on  another  train 
are  fellow-servants.    267  n. 

Fellow-servants.  Brakeman  on  material  train  is  not  fellow-servant  of 
trackmen.    267  n. 

Fellow-servants.  Conductor  and  brakeman  are  not  fellow-servants. 
Ayres  v.  Richmond  &  D.  R.  Co.  (Va.).    269. 

Fellow-servants.    Conductor ;  who  is  fellow-servant  with.    272  n. 

Fellow-servant.  Contributory  negligence.  Whether  failure  to  refuse  to 
work  with  fellow-servant  amounts  to  contributory  negligence  is  question 
for  jury.     364  n. 

Fellow-servant.  Defective  brake.  Injury  to  brakeman  knocked  ofiF  car 
through  negligence  of  co^mployees ;  yet  if  defective  brake  was  cause 
of  injury,  he  can  recover.    356  n. 

Fellow-servants.  Degree  of  care  required  in  the  selection  of  servants. 
Sign. 

Fellow-servants.  Engineer  and  overhauler  of  cars  are  not  fellow-servants 
in  Virginia.    266  «. 

Fellow-servants.    Engineer  and  trackmen  are  fellow-servants.    266  n. 

Fellow-servant.  Engme  wiper  is  fellow-servant  of  men  operating  a  train, 
and  cannot  recover  for  any  injury  to  him  received  through  their  negli- 
gence.    Ewald  7/.  Chicago  &  N.  W.  R.  Co.  (Wis.).    326. 

Fellow-servants.    Engineer  and  switchman  are  fellow-servants.    226  n. 

Fellow-servants.  Expressman  and  ba£;eageman  of  passenger-train  are 
not  fellow-servants  with  employees  of  freight-train.     267  n. 

Fellow-servants.  Foreman  and  gang  of  repair-men  are  fellow-servants 
in  Nebraska  and  Tennessee.    265  «. 

Fellow-servants  ;  foreman  and  subordinates.    264  n. 

Fellow-servant.  Foreman  in  charge  of  a  gang  of  laborers  with  power  to 
discharge  them  is  a  vice-principal,  and  if  his  negligence  causes  injury 
to  a  laborer,  the  latter  may  recover  from  the  company.  Criswell  v. 
Pittsburgh,  etc.,  R.  Co.  (W.  Va.).    232. 

Fellow-servants.  Foreman  in  machine-shop  and  boy  apprentice  are  not 
fellow-servants.    264  n. 

Fellow-servant.  Foreman  of  gang  of  trackmen  is  a  fellow-servant  of 
subordinate.    Olson  v.  St.  Paul,  etc.,  R.  Co.  (Minn.).    386. 

Fellow-servant.     Incompetency.     Acts  of  general  agents.    325  n. 

Fellow-servants.     Incompetency.    Burden  of  proof.    324  n. 

Fellow-servants.     Incompetency.    Character  in  evidence.    324 «. 

Fellow-servant.    Incompetency  is  question  for  jury.    326  n. 

Fellow-servant.    Incompetency.    Pleading.    325  n. 

Fellow-servant.  Incompetency.  Railroad  company  employing  and  re- 
taining incompetent  switchman  is  liable  for  injuries  to  fellow-switchman, 
without  notice,  sustained  through  such  incompetency.  Chesapeake, 
etc.,  R.  Co.  V,  McMannon  (Ky.).    308. 

Fellow-servant.  Incompetency.  Railroad  companv  placing  brakeman  in 
position  where  peculiar  fitness  is  required,  without  assurance  of  his 
competency,  is  liable  for  injuries  happening  to  fellow-servant.  Evans- 
ville  &  T.  H.  R.  Co.  v.  Guiton  (Ind.).    311. 

Fellow-servant.  Kansas  statute  abrogating  fellow-servant  rule  is  constitu- 
tional.   Missouri  Pac.  R.  Co.  v,  Mackey  (U.  S.).    390. 

Fellow-servants.  Machinery  inspector  and  employees  in  car-shops  are 
not  fellow-servants.    267  n. 

Fellow-servants.  *  Negligence  in  the  retention  of  servants.    319  «. 

Fellow-servants.  Spreading  of  rails ;  accident  caused  by,  owing  to  pas- 
sage of  previous  train  not  attributable  to  negligence  of  fellow-servants. 
358  i». 
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Fellow-servants.    Statutes  making  railroad  companies  liable  for  injuries 

to  one  servant  owin^  to  negligence  of  a  fellow-servant.    393  n. 
Fellow-servants.    Tram  despatcher  and  engineer  are  not  fellow-servants. 

268  ». 
Foot-boards  over  open  cars ;  duty  of  company  to  provide.    355  «, 
Foreign  cars  ;  duty  of  company- as  to  inspection  of.    358  n. 
Foreign  cars ;  servant  injured  oy ;  company  owning  car  held  not  liable  for 
injury  which  occurrea  after  the  car  should  have  been  returned  to  the 
owner  company.    Sawyer  v.  Minneapolis  &  St.  L.  R.  Co.  (Minn.). 

394- 
Foreman  neglecting  his  duty  to  prevent  collision ;  if  thereby  laborer  is 

killed,  the  company  will  be  liable  for  damages.    Criswell  v,  Pittsburgh, 

etc,  R.  Co.  (W.  Va.).    232. 

Foreman  of  laborers.  Rules  requiring  him  to  ascertain  what  trains  are 
expected  to  run  over  his  section,  so  that  he  may  be  prepared  for  them, 
and  thus  diminish  risk  of  collision.  Criswell  v,  Pittsburgh,  etc.,  R.  Co. 
(W.  Va.).    232. 

Hand-car;  action  for  injury  caused  by  defective.  What  evidence  is 
admissible  in  pleadings.     358  n. 

Hand-hold ;  defective,  injury  caused  by.     Opinion  evidence.    353  «. 

Hand-hold  on  top  of  car ;  death  o£^  brakeman  caused  by  absence  of. 
Contributor)'  negligence.    355  «. 

Incompetency.  Evidence.  Bringing  two  trains  into  collision  is  such 
a  negligent  act,  that  evidence  of  it  alone  will  suffice  to  show  incom- 
petency of  conductor  causing  it.  Evansville  &  T.  H.  R.  Co.  v.  Guiton 
(Ind.).     311. 

Incompetency;  evidence  to  show.  Conductor  recently  promoted  and 
put  in  charge  of  wild  train  without  test  as  to  his  qualifications  is 
incompetent,  and  the  company  is  liable  if  a  brakeman  receives  injury 
owing  to  his  negligence.  Evansville  &  T.  H.  R.  Co.  v.  Guiton 
(Ind.).     311. 

Independent  contractor.  Company  is  not  liable  for  injuries  occasioned 
by  defective  track  on  line  remaining  under  contractor  s  control  and  not 
accepted  by  the  company.     St,  I^uis,  etc.,  R.  Co.  v,  Willis  (Kan.). 

397- 
Injury  to  servant  passing  alongside   of  track  by  being  struck  by  cars 

running  with  nobody  in  charge.     298  n. 

Inspection  of  foreign  cars;  duty  of  company  as  to.    358  «. 

Inspection  of  machinery.  Company  is  not  required  to  exercise  such  care 
in  overhauling  machinery  as  would  be  incompatible  with  proper  further- 
ance of  business.     Philadelphia  &  R.  R.  Co.  v.  Hughes  (Pa.).    348. 

Licensing  engineers ;  statute  of  Alabama  providing  for,  held  not  in  its 
nature  a  regulation  of  commerce.     Smith  v,  Alabama  (U.  S.).    425. 

Licensing  locomotive  engineers  ;  provision  for,  by  Alabama  statute,  held 
not  a  regulation  of  interstate  commerce.    McDonald  v.  State  (Ala.).   420. 

Low  bridge.  Brakeman  knocked  off  top  of  car  by  low  overhead  bridge  of 
which  he  had  no  notice  can  recover.  Louisville,  etc.,  R.  Co.  v.  Wriglit 
(Ind.).     370. 

Low  bridge ;  brakeman  standing  on  extra-high  car  Jcnocked  off  by,  case 
for  jury.     384  n. 

Low  bridge.  Evidence  that  there  are  bridges  on  all  railroads  too  low  for 
safety  is  inadmissible  in  action  by  brakeman  for  injuries  received  from 
being  struck  by  low  bridge.    Louisville,  etc.,  R.  Co.  v.  Wright  (Ind.).   370. 

Low  bridge.  Evidence  that  three  persons  were  injured  by  same  bridge 
which  caused  plaintiff's  injury  is  admissible,  as  tending  to  show  notice 
to  company.     Louisville,  etc.,  R.  Co.  v.  Wright  (Ind.).    370. 
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Low  bridge.  Injury  to  brakeman  caused  by  his  being  thrown  from  car 
by  coming  in  contact  with  bridge  truss  is  risk  assumed.    384  n. 

Low  bridge.  Injury  to  train-man  from  colliding  with  bridge  trusses  and 
timbers.     382  n. 

Machinery.  Company  is  only  bound  to  provide  reasonably  safe  ma- 
chiner}',  and  not  the  very  best  procurable,  nor  that  combining  latest 
improvements.     Philadelphia  &  R.  R.  Co.  v.  Hughes  (Pa.).    34s, 

Machinery.    Employee  using  machinery  after  notice  of  repair.    355  n. 

Machinery.    Evidence  of  repair  after  accident.    355  n. 

Machinery.  Extent  of  master^s  duty  to  furnish  servants  reasonably  safe 
machinery.    354 «. 

Machinery.    Spike  hammer  is  not  machinery.    354  ». 

Passenger.  Conductor  pulling  passenger  from  car  after  train  had  started. 
523  «. 

Passenger.  Duty  of  conductor  in  starting  train  as  to  passenger  alighting 
from  car,    Raben  v.  Cent.  Iowa  R.  Co.  (Iowa).    520. 

Passenger.  Duty  of  servants  of  company  to  assist  passengers  to  alight. 
522  n. 

Passenger.  Instruction  as  to  liability  for  injury  to  passenger  caused  b^. 
her  being  pulled  from  platform  by  brakeman,  held  not  erroneous,  as 
question  01  contributory  negligence  was  considered  in  another  para- 
graph.    Owens  V.  Kansas  City,  etc.,  R.  Co.  (Mo.).     524. 

Passenger  may  suppose  that  person  in  uniform  giving  him  directions  is 
officer  of  company.    551  «. 

Passenger.  No  duty  rests  upon  conductor  to  assist  female  passenger  to 
alight  from  car.     Raben  v.  Cent.  Iowa  R.  Co.  (Iowa)     520. 

Perilous  duties  outside  scope  of  employment.  Bridge-builder  held  not 
entitled  to  recover  for  injuries  received  while  coupling  cars.  Cole  v. 
Chicago  &  N.  W.  R.  Co.  (Wis.).     274. 

Perilous  duties  outside  scope  of  servant's  employment    285  «. 

Promotion ;  filling  vacancies  by.  Wisdom  of  a  policy  of  a  railroad  com- 
pany by  filling  vacancies  by  promotion  is  a  question  of  fact  for  the 
jury.     EvansviUe  &  T.  H.  R.  Co.  v.  Guiton  (Ind.).    311. 

Push-pole ;  injury  to  brakeman  from  using  defective.    357  «. 

Railroad  operation  ;  transfer  of  freight  from  vessel  to  cars  is,  within 
meaning  of  Massachusetts  statute  providing  for  damages  for  death 
"from  negligence  of  a  corporation  operating  a  railroad."  Daley  v. 
Boston  &  A.  R.  Co.  (Mass.).     298. 

Ratification  of  act  of  porter  of  sleeping-car  in  assaulting  stranger  held 
not  to  be  inferred  from  the  retention  of  porter  after  he  had  been 
criminally  convicted.     Williams  7/.  Pullman  P.  Car.  Co.  (La.).    407. 

Risk  of  eni[)lovment.  Assumption  of  risk  of  passing  over  open  cars  not 
provided  witli  foot-boards.     347  n. 

Risk  of  employment.  Engineer  runs  risk  of  accident  liable  to  happen  on 
account  of  green  switch  target.     347  n. 

Risks  of  employment.  Fact  that  laborer  voluntarily  got  on  hand-car  in 
fo^gy  weather,  when  no  precaution  was  taken  to  prevent  collision,  will 
not  prevent  recovery,  if  he  is  killed  through  the  negligence  of  a  fore- 
man.    Criswell  v.  Pittsburgh,  etc.,  R.  Co.  (W.  Va.).     232. 

Risk  of  employment.  Fireman  assumes  risk  of  encountering  cattle  on 
track.    347  n. 

Risk  of  employment.  Injury  caused  by  formation  of  ice  on  car  is  risk 
assumed.     348 «. 

Risk  of  employment.  Injury  caused  by  step  on  engine  being  too  highj 
brakemen  knowing  it  accepts  the  risk.     348  «. 

Risk  of  employment.  Injury  to  brakeman  caught  between  car  and 
building  at  side  of  track  is  risk  assumed.    348  n. 
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Risk  of  employment.  Injury  to  civil  engineer  caused  by  derailment  of 
train  owing  to  a  defective  road-bed  is  not  risk  incident  to  his  employ- 
ment, and  he  is  entitled  to  recover,  Meloy  v,  Chicago  &  N.  W.  R.  Co. 
(Iowa).    358. 

Risk  of  employment  Injury  to  section  foreman  from  defect  in  track  of 
which  he  had  notice  but  had  been  promised  materials  for  repair.    348  n. 

Risk  of  employment.  Knowledge  of  defects.  Employee  who  makes  no 
complaint  as  to  machinery  and  takes  no  precaution  to  guard  against 
injury  cannot  complain  if  he  is  injured.  Philadelphia  &  R.  R.  Co.  v, 
Hughes  (Pa.).    348. 

Risk  of  employment.     Low  bridge.     See  supra. 

Risk  of  employment.  Night  watch  man,  knowinj^  danger,  assumes  risk  if 
he  works  without  a  lantern,  though  he  has  made  application  for  one  but 
has  been  put  off.     Indiana  &  St.  L.  R.  Co.  v.  Watson  (Ind.).    334. 

Risk  of  employment.    Rule  in  Virginia.    347  n. 

Risk  of  employment.  Running  special  trains  without  notice.  Section 
foreman,  knowing  of  custom,  killed  by  snow-plough.  No  recovery  for 
his  death.     Olson  v,  St.  Paul,  etc.,  R.  Co.  (Minn.).    386. 

Risk  of  employment.  Speed.  Accident  caused  by  running  train  at 
excessive  rate  of  speed  is  not  risk  assumed  by  a  servant    347  ». 

Risk  of  employment.  Track  laborer  stepping  from  one  track  to  another 
assumes  risk  of  injury  from-  trains.    347  //. 

Rules.  Duty  of  company  to  make  rules  for  safe  management  of  business, 
297  n. 

Rule ;  evidence  as  to,  established  after  accident     298  n. 

Rules.  If  employee  knowingly  disobeys  rule  established  for  his  safety, 
unless  he  acts  m  a  sudden  emergency,  and  the  act  is  the  proximate 
cause  of  his  injury,  he  cannot  recover.  Gulf,  etc.,  R.  Co.  v,  Ryaa 
(Tex.).    289.  ' 

Rules  ;  injury  to  employee  while  disobeyino^.    207  «. 

Scope  of  employment;  perilous  duties  outside  of.     285  «. 

Sleeping-car  company ;  liability  of  railroad  company  for  acts  of  servants 
of.     420  H.  ' 

Sleeping-car  company;  negligence  of  servants  of,  as  to  matters  involving 
safety  of  passengers,  is  negligence  of  railroad  company.  Williams  v. 
Pullman  P.  Car  Co.  (La.).    414. 

Sleeping-car  company.  Obligation  of  company  for  assault  upon  stranger 
by  porter  is  independent  of  any  contractual  relations  and  is  governed 
by  principles  of  law  of  master  and  servant  Louisiana  Civil  Code. 
Williams  v,  Pullman  P.  Car  Co.  (La.).    407. 

Sleeping-car  company's  servants  will  be  considered  as  employees  of  rail- 
road company  in  cases  involving  carriers'  responsibility  for  injuries 
sustained  by  passenger.     Williams  7/.  Pullman  P.  Car  Co.  (La.).    414. 

Sleeping-car  porter ;  railroad  company  is  responsible  for  injuries  received 
by  passenger  at  hands  of,  when  sleeping-car  forms  part  of  company's 
train,  if  it  appears  that  passenger  was  not  a  trespasser.  Williams  v. 
Pullman  P.  Car  Co.  (La.).    414. 

Spike-hammer  is  not  machinery.     ^54  ». 

Spreading  rails ;  accident  caused  by,  owing  to  passage  of  previous  train, 
not  attributable  to  negligence  of  servants.    3^8  n. 

Stakes ;  injury  to  brakeman  owing  to  failure  of  company  to  furnish  plat- 
form of  lumber-car  with.     355  n. 

Timbers  of  car ;  companv  not  liable  for  undiscoverable  defect  in,  causing 
it  to  break  and  kill  bralceman.    356  if. 

Track.  Engineer  injured  at  crossing  owing  to  defective  track  of  other 
company.    396  n. 
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Track.  Injury  to  servant  of  one  company  using  tracks  of  another  road. 
396  If. 

Trespasser.  Fact  that  party  injured  by  servant  was  not  a  trespasser  does 
not  suffice  to  fix  defendant's  liability  if  assault  was  wanton  and  foreign 
to  servant's  functions.    Williams  zf,  Pullman  P.  Car  Co.  (La.).    407. 

Volunteer ;  injury  to,  assisting  brakeman  under  direction  of  yard-master. 

307  «. 
When  servant  is  in  empiovment  of  company.    A  wiper  employed  in  a 

railroad  company's  rouna-house  is  in  the  employment  of  the  dompany 

while  passing  through  its  yards.     Ewald  v,  Chicago  &  N.  W.  R.  Co. 

(Wis.).    326. 
Who  are  servants.    307  n. 
Who  are  servants.   Train  of  one  company  on  track  of  another  company. 

307  «. 
Who  are  servants ;  whether  shbvellers  of  coal  from  vessels  at  dock  into 

cars  of  company  are  servants  of  railroad  company  is  a  question  of  fact 

for  jury.     Daley  v.  Boston  &  A.  R.  Co.  (Mass.).     298. 
Wilful  wrong.     Test  of  master's  liability  is  in  inquiry  whether  act  was 

contemplated  by  his  employment,  and  which,  if  properly  done,  would 

have  been  within  the  scope  of  his  functions.    Williams  v.  Pullman  P. 

Car  Co.  (La.).    407. 

MINUTES. 

Minutes  of  a  corporation  accepting  a  conveyance  constitute  a  contract  in 
writing,  and  an  action  may  be  brought  thereon  in  four  years  under 
statute.     Texas  &  W.  R.  Co.  v.  Gentry  (Tex.).    46. 

MORTGAGE.    See  Bonds  ;  Consolidation  ;  Foreclosure. 

Accounting  by  mortgagor ;  where  railroad  mortgage  covers  income  the 
mortgagor  is  not  bound  to  account  for  earnings  while  tlie  properly  is  in 
his  possession,  until  demand  or  surrender.  Dow  v,  Memphis  &  L. 
R.  R.  Co.  (U.  S.).     12. 

After  acquired,  property  covered  by  mortgage.     55  n. 

Chattel  mortgage  ;  surety  on  injunction  bond  by  taking,  showed  that  he 
intended  to  look  to  the  property,  and  not  alone  to  the  personal  security, 
of  the  company.     Union  Trust  Co.  ?'.  Morrison  (U.  S.).     33. 

Claim  based  on  bonafiih  effort  by  intervenor  to  preserve  fund  from  spoli- 
ation; claimant  can  pursue  earninojs  which  had  been  appropriated  to 
the  purchase  of  property  that  had  been  added  to  the  fund.  Union 
Trust  Co.  V,  Morrison  (U.  S.).     33. 

Demand  for  possession  ;  commencement  of  suit  to  enforce  surrender  to 
trustees  under  a  morta:age,  in  accordance  with  its  terms,  is  a  demand 
for  possession,  and  if  the  trustees  are  then  entitled  to  possession,  com- 
pany must  account  from  that  time.  Dow  v.  Memphis  &  L.  R.  R.  Co. 
(U.  S.).     12. 

Equitable  mortgage  held  to  extend  to  part  of  line  subsequently  constructed. 
Texas  &  W.  R.  Co.  v.  Gentry  (Tex.).     46. 

Estoppel.  Although  a  statute  enacted  that  no  mortgage  should  be  valid 
unless  authorized  by  stockholders'  resolution,  yet  where  a  contract  has 
been  executed  and  the  company  had  the  benefit  thereto,  it  is  estopped 
from  denying  its  authority  to  make  a  contract.  Texas  &  W.  R.  Co.  v. 
Gentry  (Tex.).    46. 

Foreclosure  ;  priority  of  claims ;  unsecured  debts  of  company  held  not 
to  take  precedence  over  debts  secured  by  prior  and  express  liens  in  the 
distribution  of  the  proceeds.  St  Louis,  etc.,  R.  Co.  v.  Qeveland,  etc., 
R.  Co.  (U.  S.).     16. 
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Foreclosure ;  Rights  of  Surety ;  claim  of  surety  on  injunction  bond  held 
to  have  been  presented  in  time,  and  .although  the  surety  had  not 
paid  the  judgment  which  was  enjoined  when  the  claim  was  presented, 
he  was  entitled  to  be  protected.    Union  Trust  Co.  v.  Morrison  (U.  S.). 

33- 
Future  property ;  to  what  mortgage  of,  applies :  effect.    55  /». 

Gross  earnmgs  which  should  have  been  applied  to  payment  of  rent  due 
appellant  held  to  have  been  diverted  to  payment  of  interest  to  bond- 
holders interested  in  distribution  of  fund.  St.  Louis,  etc.,  R.  Co.  7/. 
Cleveland,  etc.,  R.  Co.  (U.  S.).     16. 

Income ;  rights  of  holders  of  income  mortgage  bonds  to  restrain  appli- 
cation of  mcome  for  other  purposes  than  payment  of  bonds.     15  «. 

Mississippi  code  providing  that  mprtgage  shall  not  be  valid  as  against 
debts  contracted  to  carry  on  business.    31  n. 

Priority,  bank  advancing  money  to  embarrassed  railway  held  not  entitled 
to  priority  over  mortgage  bondholders.    31  «. 

Priorities  in  the  foreclosure  of  railway  mortgages.     31  n. 

Priorities;  rule  charging  operating  expenses,  debts  due  to  connecting 
lines,  general  debts,  etc.,  upon  the  gross  income  of  the  road  before  a 
fund  arises  for  payment  of  mortgage  interests ;  application  of.  St. 
Louis,  etc.,  R.  Co.  v.  Cleveland,  etc.,  K.  Co.  (U.  S.).     16. 

Purchasers  at  foreclosure  sale  having  been  represented  by  the  trustees, 
held  to  be  bound  by  whatever  bound  them,  including  orders  respecting 
the  paramount  liens  of  intervening  claimants.  Union  Trust  Co.  v. 
Morrison  (U.  S.).    33. 

Sale  of  property  subject  to  prior  lien.    31  ». 

Surety  on  bond  conditioned  to  pay  debt  if  injunction  restraining  creditor 
from  making  levy  be  dissolved  held  to  have  kept  the  property  together 
and  the  railroad  a  going  concern.  Union  Trust  Co.  v.  Morrison 
(U.S.).    33. 

Tripartite  contract  between  railway  company,  mortgage  trustee,  and  party 
advancing  money  on  payment  of  interest  and  foreclosure ;  effect  of. 
45  «. 

NEQLICENCE.    See  Specific  Titles. 

Defective  appliance.  Where  servants  inform  foreman  that  a  rope  has 
become  weakened  so  that  its  further  use  is  dangerous,  question  as  to 
whose  duty  it  was  to  replace  weak  rope  with  safe  one  is  for  jury. 
Daley  v,  Boston  &  A.  R.  Co.  (Mass.).     298. 

Other  occasions.  Instruction  that  acts  of  negligence  on  other  occasions 
are  not  competent  to  show  negligence  held  inapplicable  to  the  de- 
fence set  up,  though  correct  in  law.  Evans ville  &  T.  H.  R.  Co.  v. 
Guiton  (Ind.).     311. 

Railroad  operation;  transfer  of  freight  from  vessel  to  cars  is  within 
meaning  of  Massachusetts  statute  providing  for  damages  for  death 
"  from  negligence  of  a  corporation  operating  a  railroad."  Daley  v. 
Boston  &  A.  R.  Co.  (Mass.).     298. 

Speed.  Jury  having  all  the  facts  as  to  the  condition  of  the  track  are 
proper  judges  as  to  whether  rate  of  speed  is  dangerous.  Meloy  v, 
Chicago  &  N.  W.  R.  Co.  (Iowa).    358. 

Taking  case  from  jury ;  rule  laid  down  by  United  States  Supreme  Court. 
Goodlett  V.  Louisville  &  N.  R.  Co.  (U.  S.).     i. 

NONSUIT. 

Rule  of  the  United  States  Supreme  Court  as  to  when  cise  may  be  taken 
from  the  jury.    Goodlett  v,  Louisville  &  N.  R.  Co.  (U.  S.).     i. 
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NOTES.    See  Annotation. 

NOTICE. 

Eminent  domain ;  notice  to  land-owner  in  proceedings  in.    98  if. 
Purchaser  of  land  on  which  railroad  grade  is  constructecf  is  pat  apon 

inquiry.    91  n. 
Railroad  grade.    Pucchaser  of  land  upon  which  jpjade  is  constructed  is 

warned  thereby  that  there  is  some  claim  of  right,  and  if  he  fails  to 

n^ke  inquiry  he  buys  at  his  peril.     Indiana,  etc.,  R.  Co.  v.  McBroom 

(Ind.).    90. 
Railroad  location.      Notice  required  bv  statute  to  ow^ner  of  land  of  a 

petition  for  authority  to  take  land  will  be  presumed.    No  necessity  to 

notify  all  land-owners  by  name.    Brock  v.  Old  Colony  R.  Ca  (Mass.). 

96. 

PA88ENQER.    See  Sleeping-Car^Company  ;  Station. 

Aggravation  of  injury  by  previous  disease  or  feebleness.    530  n. 

Alighting  from  moving  trains.     518  ^. 

Alighting  from  moving  traiq.  Duty  of  conductor  in  starting  train  as  to 
passengers  alighting.    Raben  v.  Cent.  Iowa  R.  Co.  (Iowa).    52a 

Alighting  from  moving  train.  Facts  which  jury  may  consider  in  deter- 
mining whether  train  stopped  long  enough  to  allow  passenger  to  alight 
523  «. 

Alighting  from  moving  train.  Passenger  alighting  safely  from  train  in 
motion,  and  who  falls  under  train  By  running  against  another  passen- 
o^er,  cannot  recover.     519  «. 

Alit^hting  from  train  starting  without  signal ;  injury  to  passenger.  In- 
struction.    522  n. 

Boarding  moving  street-car.  It  is  not  contributory  negligence  per  se  to 
board  a  street-car  by  front  platform  when  car  is  moving  slowly;  ques- 
tion is  for  jury.     Stager  v.  Ridge  Ave.  Pass.  R.  Co.  (Pa.).     540. 

Boarding  moving  train  is  not  per  se  contributory  negligence.     550  n. 

Burden  of  proving  contributory  negligence  on  part  of  passenger  injured 
by  train  starting  while  he  is^ttempting  to  get  on,  is  on  company.  550  n. 

Burden  of  proving  negli,u:ence  is  on  passenger  injured  while  boarding 
moving  street-car.  Unless  he  can  show  positive  negligence,  trial  court 
will  nonsuit.     Stager  v.  Ridge  Ave.  Pass.  R.  Co.  (Pa,).     540. 

Car  starting  while  passenger  was  alighting ;  instruction  that  plaintiff  can 
recover  is  erroneous,  in  not  considering  plaintiff's  negligence.     519  n. 

Car  starting  while  passenger  was  alighting.  Verdict  against  weight  of 
evidence.     518  «. 

Conductor ;  no  duty  rests  on,  to  assist  female  passenger  to  alight  from 
car.     Raben  v.  Cent.  Iowa  R.  Co.  (Iowa).     520, 

Conductor  pulling  passenger  from  car  after  train  had  started.     523  n. 

Clothing  catching  in  broken  curtain  hook  while  leaving  car;  injury  caused 
by.     519 «. 

Damages  ;  $5,000  for  losing  use  of  arm,  and  injury  to  shoulder  and  spine^ 
not  excessive.     520  n. 

Defective  platforms  and  station  appointments;  injuries  to  passengers 
caused  by.     509  «. 

Description  of  injuries.  Description  by  plaintiff  of  injuries  is  not  in  the 
nature  of  expert  evidence,  and  she  may  testify  that  the  nerves  of  her 
head,  side,  and  left  limb  are  paralyzed.  Owens  v.  Kansas  City,  etc.,  R. 
Co.  (Mo.).     524. 

Diseased  persoh.  Invalids  are  entitled  to  the  highest  degree  of » care  on 
part  of  carrier  ;  passenger  may  recover  for  all  ill  efiEects  which  follow 
the  injuries  in  the  condition  of  health  in  which  he  was  at  the  time. 
Owens  V,  Kansas  City,  etc.,  R.  Co.  (Mo.).    524. 
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PASSENGER  —  ConHnued, 

Duty  of  conductor.  Conductor  is  only  required  to  stop  train,  and  hold  it 
such  reasonable  time  as  will  permit  passengers  to  alight ;  not  his  duty 
*'  to  know  "  that  passenger  has  left  car  before  he  gives  signal  to  start. 
Raben  v.  Cent.  Iowa  R.  Co.  (Iowa).    520. 

Duty  of  servants  of  company  to  assist  passengers  to  alight.     522  n. 

Examination  of  person.  The  granting  of  an  order  for  examination  of 
plaintiff's  person  is  matter  in  which  court  has  a  discretion  which  will 
not  be  interfered  with  unless  abused.  Owens  v.  Kansas  City,  etc.,  R. 
Co.  (Mo.).    524. 

Exhibition  of  injured  parts  in  action  for  personal  injury.     532  n. 

Fact  of  injury  constitutes  no  ground  for  recovery.     Instruction.     519  «. 

Failure  to  stop  train  at  station ;  court  may  allude  to,  as  tending  to  show 
duty  of  defendant  to  instruct  infant  passenger  how  to  act,  and  to  put 
him  on  his  guard  against  attempting  to  leave  train  while  in  motion. 
Hemmingway  v,  Chicago,  etc.,  R.  Co.  (Wis.).     51 1. 

Falling  into  hole  in  way  from  depot ;  passenger  may  recover  for  injuries 
received.     509  n. 

Falling  off  platform.  Going  out  on  unlighted  platform  on  dark  nio;ht, 
and  walking  to  end  of  it,  is  contributory  negligence.  Reed  v.  Rich- 
mond &  A.  R.  Co.  (Va.).    503. 

Getting  off  at  water-tank  at  night.    551  ». 

Infant  passenger ;  effect  of  plaintiffs  parents  not  instructing  him  as  to 
dangers  of  route,  they  having  no  knowledge  of  unaccustomed  irregu- 
laris in  movements  of  train.  Hemmingway  v.  Chicago,  etc.,  R.  Co. 
(Wis.),    sii.  ' 

Infant  passenger  jumping  from  train  to  avoid  being  carried  beyond  desti- 
nation ;  admissibility  of  evidence  as  to  remark  made  to  him  by  fellow- 
passenger.     Hemmingway  v.  Chicago,  etc.,  R.  Co.  (Wis.).     511. 

Infant  passenger  jumping  from  train  through  fear  of  being  carried  beyond 
destination,  conductor  using  no  precaution  to  prevent  him ;  held,  that 
jury  were  justified  in  finding  such  want  of  ordinary  care  as'  to  make 
defendant  liable.     Hemmingway  v.  Chicago,  etc.,  R.  Co.  (Wis.).     511. 

Infant  passenger  jumping  from  train  through  feai^of  being  carried  beyond 
destination ;  held,  that  plaintiff  acted  in  emergency  as  boy  of  his  age 
would  be  most  likely  to  act.  Hemmingway  v.  Chicago,  etc.,  R.  Co. 
^Wis.).     511. 

Injuries  and  assaults  upon  passengers;  liability  of  company  for.    413  n. 

Jumping  from  train.     Danger  signal.     Where  passenger  on   stationary 

.  train  sees  light  of  approachino;  engine  which  he  supposes  is  on  the 
same  track,  and  hears  sharp  whistle  given  by  engine  of  his  train,  and 
jumps  from  train  and  is  injured,  he  cannot  recover,  the  sounding  of  the 
whistle  not  being  negligence.    Chicago,  etc.,  R.  Qo.  v,  Felton  (111.). 

533- 
Jumping  from  train  to  avoid  being  carried  past  destination.    Contributory 

negligence.    518 «. 

Leaping  from  train  under  apprehension  of  collision ;  injury  caused  by. 
539  «. 

Negligence  of  servants.  Instruction  as  to  liability  for  injury  to  passenger 
caused  by  her  being  pulled  from  platform  by  brakeman,  held  not  erro- 
neous, as  question  of  contributory  negligence  was  considered  in  another 
paragraph.    Owens  v,  Kansas  City,  etc.,  R.  Co.  (Mo.).    524. 

Officer.  Passenger  may  suppose  that  person  in  uniform  giving  him 
directions  is  officer  of  company.     551  n. 

Platform;  cars  projecting  over,  striking  and  injuring  passenger.     510  «. 

Platform.  Instruction  calling  attention  to  height  of  platform  as  element 
of  danger,  although  evidence  did  not  show  that  height  contributed  to 
accident,  held  not  material.    Gulf,  etc.,  R.  Co.  v.  Fox  (Tex.).    543. 
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PMBEHQER  —  Qm^nued 

Platform.  It  is  question  for  jury  whetKer  construction  of  unusuallThigh 
depot  platform  is  dangerous  or  not    Gulf,  etc.,  R.  Co.  v.  Fox  (Tex.). 

543. 
Platform ;  knowledge  of  defect  in.    Person  acquainted  with  peculiar  ccm- 

struction  of  station  platform  does  not  have  imposed  upon  him  necessity 

for  greater  care  than  is  incumbent  upon  other  parties.    Gulf,  etc.,  R. 

Co.  V,  Fox  (Tex.).    543. 
Platform.     Not  contributory  negligence  per  se  to  enter  train  stopped  at 

place  other  than  station  platform.     550  n. 
Platform.    Passenger  directed  by  officer  to  enter  train  away  from  platform 

can  recover  for  injury  received.    551  «. 
Release  of   claim  against  railroad   for  personal   injuries ;   instnictioD 

concerning.     519  nr. 
Rules  and  regulations  of  railroad  companies  generally.    496  n. 
Rules  must  be  reasonable.    496  n. 
Signal.    A  passenger  is  never  required  to  understand  and  heed  any  signal 

given  by  the  whistle  of  the  locomotive  engine.    Chicago,  etc.,  R-  Co. 

V.  Felton  (111.).     533. 
Starting  train  while  passenger  is  getting  on.     If  officer  starts  train  know- 
ing that  a  passenger  is  getting  on  board,  company  is  liable  for  injurj- 

sustained,  although  such  person  remained  in  waitmg-room  after  being 

notified  to  board  train.     Gulf,  etc.,  R.  Co.  v.  Fox  (Tex.).     543. 
Street-car.     Contributory  negligence  in  attempting  to  board  street-car 

when  another  car  is  coming.     550  n. 
Ticket.     Contract  between  passenger  and  company  held  not  to  authorize 

defendants  to  remove  passenger  from  car  on  his  failine  to  produce 

ticket,  and  refusing  to  pay  fare  as  provided  by  condition  in  ticket 

Butler  V.  Manchester,  etc.,  R.  Co.  (Eng.).     551. 
Ticket.     Expulsion  of  passenger  for  failure  to  produce  ticket.     558  «. 
Ticket ;  time  to  procure.     Failure  to  allow  passengers  reasonable  time 

for  purchase  of  tickets  and  boarding  cars  is  negligence.     Gulf,  etc^  R. 

Co.  V,  Fox  (Tex.).     543. 
Ticket    Validity  of  rule  requiring  ejectment  from  train  of  passengers 

who  refuse  to  produce  ticket  or  pay  fare.     556  «. 
Train  starting  while  passenger  was  attempting  to  get  on.     Time  promised 

by  conductor.     523  «. 
"  Utmost  care,  diligence,  and  foresight ;  *'  duty  of  company  to  exercise ; 

instruction  concerning,  held  proper.     Hemmingway  v,  Chicago,  etc.,  R. 

Co,  (Wis.).     511. 
Who  is  passenger.     502  n. 
Who  is  passenger.     Defective  premises.    Person  entering  station,  finding 

train  gone,  and  waiting  for  horse-car,  is  not  a  passenger,  and  company  is 

not  under  duty  as  to  him  of  keeping  premises  lighted.     Hetnlein  v. 

Boston  &  P.  R.  Co.  (Mass.).     500. 

PLAN. 

Effect  of  failure  to  furnish.    See  Eminent  Domain. 

PLEADING  AND   PRACTICE.    See  Nonsuit. 

Eminent  domain.  Verdict  of  jury ;  assessed  damages  as  to  "  the  present 
value  of  the  strip  of  land ; "  held,  under  Code  provisions,  that  verdict 
was  to  be  construed  with  reference  to  issues  in  pleadings.  Pac.  Coast 
R.  Co.  V.  Porter  (Cal.).     167. 

Improper  language  of  counsel  in  addressing  jury  as  ground  for  new  trial. 
519  «. 
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PLEADING  AND  PRACTICE -^Conh'nued. 

Misconduct  of  counsel.  Where  the  jury  appear  to  be  uninfluenced  by  an 
improper  appeal  made  by  counsel  tne  misconduct  is  immaterial.  Gulf, 
etc.,  R.  Co.  V,  Fox  (Tex.).    543. 

Special  questions ;  where  jury  return  evasive  answers  to,  and  to  others 
make  answers  that  are  not  supported  by  the  evidence,  it  is  a  good  cause 
for  new  trial.    St.  Louis,  etc.,  R.  Co.  v.  Willis  (Kan.).    397. 

PRIORITY.    See  Mortgage;  Foreclosure. 

PUBLIC  LANDS.    See  Land  Grant. 

Construction  of  road  upon  homestead  without  settler's  consent ;  railroad 
company  is  liable  for  injury  thereby  done,  the  extent  of  which  is  for 
jury.     Burlington,  K.  &  S.  W.  R.  Co.  v.  Johnson  (Kan.).     215. 

Homesteader  su£Eers  injury  by  the  building;  of  a  railroad  over  his  home- 
stead which  difEers  in  degree  only  from  that  sustained  ;  cause  by  owner 
who  has  complete  title.  Burlington,  K.  &  8.  W.  R.  Co.  v.  Johnson 
(Kan.).    215. 

Rights  of  railroad  company  entering  on  land  of  settler  under  homestead 
law.    224  H, 

Right  of  way.  Act  of  Congress  declaring  that  right  of  way  for  construc- 
tion of  highways  over  public  lands  is  granted  does  not  include  railroads. 
Burlington,  K.  &  S.  W.  R.  Co.  z/.  Johnson  (Kan.).    215. 

Settler  making  homestead  entry  has  exclusive  right  to  possession  and  to 
improvements ;  he  acquires  equities  in  the  land  which  increases  from 
time  of  entry  until  complete  title  is  earned.  Burlington,  K.  &  S.  W. 
R.  Co.  V.  Johnson  (Kan.).     215. 

Settler  making  homestead  entry  may  sell  a  portion  of  his  homestead  for 
a  right  of  wav,  or  his  interest  therein  may  be  condemned.  Burlington, 
K.  &  S.  W.  K.  Co.  V.  Johnson  (Kan.).     215. 

PUBLIC  USE.    See  Eminent  Domain. 
RATES.    See  Interstate  Commerce. 

RECEIVER.    See  Foreclosure. 

Appointment.    Petition  in  action  to  recover  on  contract  for  the  sale  of 
certain  railroad  propertv,  alleging  insolvency  of  the  aetendant,  and  ask- ' 
ing  for  a  receiver ;  held,  proper  to  grant  the  relief  asked,  and  to  order 
a  sale  of  the  property.    Texas  &  W,  R.  Co.  v.  Gentry  (Tex.).    46. 

Leave  to  sue  receiver.    509  n. 

Leave  to  sue.  Receiver  cannot  be  sued  elsewhere  than  in  court  in  which 
he  was  appointed,  without  leave  of  such  court  Rul^  is  not  afiEected  by 
constitutional  right  of  citizens  to  sue  in  Federal  courts.  Reed  v.  Rich- 
mond &  A.  R.  Co.  (Va.).    503. 

ROLLINQ*STOCK.    See  Interstate  Commerce. 

RIGHT  OF  WAY.    See  Conveyance. 

Materials  for  construction;  grant  of  right  of  way  over  public  lands 
authorizing  company  to  take.    80  ^.  . 

RULES  AND  REQULATIONS.    See  Master  and  Servant. 

Express-agent    Waiver  of  regulations.    497  «, 
Power  to  enforce.    Station  a^ent    497  n. 
Reasonableness  ;  determination  as  to.    4^  n. 
Rules  and  regulations  of  railroad  companies  generally.    496  h. 
Rules  must  be  reasonable.    496  n. 

Ticket.  Validity  of  rule  requiring  ejectment  from  train  of  passengers  who 
r^use  to  produce  ticket  or  pay  ure.    556  n. 
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SERVANT.    See  MASTER  and  Servant. 
SCRIP.    See  Bonds. 

SLEEPING-CAR  CO. 

Assault  by  porter  held  to  be  wanton,  and  foreign  to  function  of  his 
employment,  and  defendant  not  responsible  tnerefor.  WiUiams  v. 
Pullman  P.  Car* Co.  (La.).    407. 

Assault  by  servant  of  sleeping-car  company  upon  straneer.  Obligation 
of  company  not  governed  by  principles  regulating  liability  of  common 
carriers.    Williams  v,  Pullman  P.  Car  Co.  (La.).    407. 

Assault.  Obligation  for  assiult  upon  stranger  by  porter  is  independent 
of  any  contractual  relations,  and  is  governed  by  principles  of  law  of 
master  and  servant.  Louisiana  Civil  Code.  Williams  v,  Pullman  P. 
Car  Co.  (La.).    407. 

Negligence  of  servants  as  to  matters  involving  safety  of  passenger  is 
negligence  of  railroad  company.  Williams  v.  Pullman  P.  Car  Co.  (La.). 
414. 

Porter  and  other  employees  will  be  considered  servants  of  railroad  com- 
pany in  cases  involving  carriers'  responsibility  for  injuries  sustained  by 
passenger.     Williams  v.  Pullman  P.  Car  Co.  (La.).    ^14. 

Railway  company  is  responsible  for  injury  to  passenger  at  hands  of 
porter  of  sleeping-car  forming  part  of  company's  train,  when  passenger 
is  not  a  trespasser.     Williams  v.  Pullman  P.  Car  Co.  (La.).    414. 

Ratification  of  unauthorized  act  of  porter  in  assaulting  stranger  held  not 
to  be  inferred  from  the  retention  of  porter  after  he  had  been  criminally 
convicted.     Williams  v.  Pullman  P.  Car  Co.  (La.).    407. 

Servants.  Liability  of  railroad  company  for  acts  of  servants  of  sleeping- 
car  company.    420  if. 

SPEED. 

Contributory  negligence.    Engineer  running  from  one  track  to  another  at 

high  speed  in  dense  fog.    363  «. 
Contributor)'  negligence  of  conductor  in  running  train  at  immoderate  rate 

of  speed.    364  «. 
Jury,  having  all  the  facts  as  to  the  condition  of  the  track,  are  proper  judges 

as  to  whether  rate  of  speed  is  dangerous.    Meloy  v,  Chicago  &  N.  W. 

R.  Co.  (Iowa).    358. 

STATION. 

Admission  of  vans  to  station  grounds.    498  n,  % 

Baggage  expressman.  Discnmination.  Under  Massachusetts  statute 
•  railroad  may  allow  one  local  carrier  to  come  upon  its  premises,  and 
exclude  all  others,  and  action  for  tort  lies  agamst  persons  entering 
without  permission.     Old  Colony  R.  Co.  v.  Tripp  (Mass.).    488. 

Cars  projecting  over  platform  striking  and  injuring  passenger.     510  «. 

Defective  platform  and  station  appointments ;  injuries  to  persons  caused 
by.     509  n. 

Detective  premises.  Who  is  passenger.  Person  entering  station,  finding 
train  gone,  and  waiting  for  horse-car,  is  not  a  passenger,  and  company 
is  not  under  duty  as  to  him  of  keeping  premises  lighted.  Heinlein  v. 
Boston  &  P.  R.  Co.  (Mass-X     500. 

Entering  train  stopped  at  other  place  than  station  platform  is  not  con- 
tributory negligence  per  se,     550  n. 

Falling  into  hole  in  way  from  depot ;  passenger  may  recover  for  injuries 
received.    509  n. 
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STATION  —  Continued. 

Falling  off  platform.  Passeneer  who  goes  out  on  platform  when  lamp 
has  been  removed,  and  wsuks  to  end  of  it,  is  g;uilty  of  contributon' 
negligence,  and  cannot  recover  for  injur)^  received  from  falling  off. 
Reed  v.  Richmond  &  A.  R.  Co.  (Va.).     503. 

Hackman ;  personal  injfary  on  depot  platform.    499  n. 

Height  of  platform ;  instruction  calling  attention  to,  as  element  of  danger, 
although  evidence  did  not  show  that  height  contributed  to  accident, 
held  not  material.     Gulf,  etc.,  R.  Co.  v.  Fox  (Tex.).    543. 

High  platform.  It  is  question  for  jury  whether  construction  of  unusually 
high  depot  platform  is  dangerous  or  not.  Gulf,  etc.,  R.  Co.  v.  Fox 
(Tex.).     543. 

Hotel  runners ;  admission  of,  when  holding  ticket.    497  n, 

.Implied  license  to  enter  depot  and  grounds ;  revocation  of.    499  n. 

Knowledge  of  defect  in  platform.  Person  acquainted  with  peculiar  con- 
struction of  station  platform  does  not  have  imposed  upon  him  necessity 
for  greater  care  than  is  incumbent  upon  others.    Gulf,  etc.,  R.  Co.  v. 

Fox  (Tex.).     543- 
Omnibus  proprietors  and  drivers  in  station  yard ;  refusal  to  permit    498  n. 
Particular  carrier ;  goods  sent  in  care  of.     Delivery.    499  n. 
Passenger  directed  by  officer  to  enter  train  away  from  platform  can 

recover  for  injury  received.     551  «. 
Rules  and  regulations  of  railroad  companies  generally.    496  n. 
Rules ;  delegation  of  power  to  enforce.     Station  agent.    497  n. 
Use  of  station.     Truckmen.    498  n, 
STATUTE. 

Bill  of  exceptions ;  Act  of  incorporation  declared  to  be  a  public  one  need 

not  be  incorporated  in.     Cincinnati,  etc.,  R.  Co.  v.  Clifford  (Ind.).    81. 
Entry  made  by  railroad  upon  land  after  change  of  statute  is  governed  by 

statute  as  it  existed  at  time  of  entry.     Cincinnati,  etc.,  R.  Co.  v. 

Clifford  (Ind.).    81. 
Judicial  notice.     Public  laws  of  a  State  are  before  its  courts  without  beine 

pleaded  or  inserted  in  a  record.    Cincinnati,  etc.,  R.  Co.  v,  Qiffora 

(Ind.).    81. 

STATUTES  AND  CONSTITUTIONAL   PROVISIONS  CITED  AND 

CONSTRUED. 

Constitutions. 

Cahyornia. 

Art.  I,  sect.  14.    Eminent  Domain.    Benefits.     167. 

Art.  13,  sects.  9, 10.    Taxation.    Property  assessable  by  State  board. .  454. 

Colorado. 

Art.  2,  sect.  15.    Eminent  domain.    Public  use.     104. 
Art  15,  sect  4.    Declaring  railroads  public  highways.     104. 

/Ceutucfy. 
Art  13,  sect  14.    Eminent  domain.    Prerequisites  to  entry.    207.  • 

Nebraska, 
Sect  8,  art  11.    Eminent  domain.    Foreign  corporations.     155. 

Pennsylvania. 

Const  1838,  art  7,  sect.  4.    Eminent  domain.    Compensation.     128. 
Const  1874,  art  16,  sect.  8.    Eminent  domain.    Consequential  damages. 
116. 
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STATUTES,  ttn.^  Continued. 

Texas, 

Const  1879,  art  10,  sect  5.    Declaring  lands  open  to  purchasers.    81. 

Statutes. 

Aiabama. 

Act  of  Feb.  28,  1887.    licensing  locomotive  engineers.    427. 
Sess.  Acts   1886^  1887,  pp.  1 00- 1 02.    Licensing  locomotive  engineers. 
42a 

Califbmitu 

Act  of  March  i,  1870.    Amendment  of  articles  of  association.    80. 

G>de  Civil  Proc.  sect  1 243.  Commencement  of  condemnation  proceed- 
ings.    Summons.     167. 

Code  Civil  Proc.  sect.  1249.  Condemnation  proceedings.  Assessment  of 
compensation.     167. 

Political  Code,  sect.  3628.  T2uation.  Property  assessable  by  State 
board.    455. 

Political  Code,  sect  3665,  as  amended  bv  Act  of  March  9,  1883. 
Board  of  equalization.    Assessment  of  railway  property.    456. 

Delaware, 

Act  of  March  i,  1881.    Payment  of  State  tax  by  Delaware  &  W.  R.  Co. 

487. 
Rev.  Codet  p.  44-    Payment  of  sum  in  lieu  of  taxes.    487. 

Engiand. 

Ry.  &  Canal  Traffic  Act,  17  and  18  Vict  c.  31.    Facilities  for  traffic 

Undue  preference.    491,  494,  496,  499. 
8  and  9  Vict  chap.  2a    Railway  clauses  consolidation  Act.    588. 

Idaho, 
Rev.  Stat  sect  1463.    Taxation.    Assessment    481. 

Indiana. 

Act  Feb.  II,  1848.    Incorporating  Junction  R.  Co.    82. 
Act  Feb.  15,  1848.    Time  for  construction  and  completion  of  road  by 
Junction  R.  Co.    83. 

^  Iowa, 

Code,  sect  808.    Assessment  of  railway  bridges.    486. 
Code,  sects.  1317,  1319.    Assessment  of  railway  proper^  by  executive 
counciL    486. 

Kentucky, 

Act  of  Feb.  1, 1850.    Incorporating  Louisville  &  N.  R.  Co.    6. 
Act  of  1874,  c.  93,  sect  I.    Abrogation  of  fellow-servant  rule.    39a 

Louisiana. 

Act  98  of  1886,  sect  30.    Taxation.    Valuation  as  basis.    440. 

Reg.  Sess.  1877,  Act  37,  sect  12.     Venue  of  suits  against  railroid 

trespass.    93. 
Code  Pr.  arts.  165, 169.    Venue  of  actions  for  trespass.    94. 
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STATUTES  ^  ConHnued. 

Massachusetts. 

St  1883,  c.  243.    Damages  for  negtigence  of  railroad.    298. 

Gen.  St  c.  63,  sect  45.    Eminent  domain.    Furnishing  land-owner  with 

plan.     146. 
Pub.  St  c  112,  sect  188.    Equal  facilities  to  be  given  by  railwajrs.    488. 
Pub.  St  c.  112,  sect  212.    Damages  for  negligence  of  railroad  company. 

298. 
Rev.  St.  c.  39,  sect  35.    Location  of  road.    Identification  of  land.    96. 
Rev.  St  c  39^  sects.  46-48.    Notice  of  petition  for  authority  to  take  land. 

97. 

Minnesota, 

Sp.  Laws  1865,  c.  8y  sect  i.    Taxation.    Exemption.    473. 
Sp.  Laws  1870,  c.  45,  sect  i.    Taxation.    Exemption.    473. 

Nebraska. 
Comp.  St  c.  16,  sect  81.    Eminent  domain.    Compensation.    164. 

New  Jers^, 

P.  L.  1873,  p.  112.    Taxation.    Exemption.    468. 
P.  L.  1884,  p.  142.    Taxation.    Exemption.    468. 

New  York* 
Gen.  Railroad  Act  1850.    Incorporation  of  Niagara  F.  &  W.  R.  Co.    99. 

Ohio. 
Swan  &  Co.,  1-327.    Consolidation.    56. 

Pennsylvania. 

Act  of  Feb.  19)  1849^  sect  10.    Forbidding  railway  from  passing  through 

dwelling-house.     166. 
Act  of  April  14,  1853.    Water  company  appropriating  springs  or  streams. 

Compensation.     120. 

Tennessee. 

Act  of  Dec.  4, 18^1.  Incorporating  Louisville  &  N.  R.  Co.  Citizenship.  6. 
Code,  sects.  iid6,  11 67,  and   1168.    Precautions  to  prevent  injury  to 
persons  on  track.    11. 

Texas. 

Act  Feb.  4,  1854.    Land  grant    81. 

Act  of  Feb.  4,  1856.    Land  grant    81. 

Gen.  Laws  1883,  sect.  9,  p.  70.    Opening  ticket  office.    545* 

Rev.  St  art  3205.     Limitations.    46. 

Rev.  St  art  4240.    Validity  of  railway  mortgage.    46. 

United  States. 

Act  of  July  2,  1864,  13  Stat  365,  amendatory  of  Act  of  July  i,  1862,  12 
Stat.  489.    Kansas  Pacific  land  g^nt    79. 

Act  of  1870.  Northern  Pacific  land  grant ;  cost  of  surveying  and  select- 
ing.    79. 

Act  of  March  3,  1871,  c.  122,  16  Stat  579.    Land  grant    74. 

Act  of  March  3,  1875  (18  Stat  482).    Land  grant    80. 

Act  of  March  3,  1875.    Homesteader.    Rai&oad.    Right  of  way.    225. 

33  A.  &  £.  R.  Cas. — 46. 
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Act  of  July  31,  1876,  c.  246^  19  Stat.  X7\,    Land  mnt    74. 

12  Stat  4^  c.  120.    Authorizing  construction  of  Pacific  railroads.    46a 

Rev.  SUt.  sect  2288.    Public  lands.    Transfer  of  right  of  way  by  settler 

to  railroad  company.    222. 
Rev.  Stat  sect  2477.    Right  of  way  over  public  lands.    215. 
Rev.  Stat  tit  52,  sects.  4399-4500.    Quaufication  of  pilots.    Interstate 

commerce.    434. 
Supp.  Rev.  Stat  c.  152,  sect  i.    Right  of  way  over  public  lands.    Title 

acquired.    226. 
Interstate  Commerce  Act    Cases  arising  under.    560  et  seq. 

Virginia. 

Acts  1836,  1837,  p.  loi.    General  Railroad  Law.    475. 

Acts  1845,  1846,  p.  90.    Rights  of  purchasers  of  Portsmouth  &  R.  R. 

Co.    475. 
Acts  1881,  1882,  c.  119,  sect  20.    Taxation  of  rolling-stock.    486. 

STATUTE  OF  LIMITATIONS. 

Minutes  of  a  corporation  accepting  a  conveyance  constitute  a  contract  in 
writing,  and  an  action  may  be  Drought  thereon  in  four  years  under 
statute.    Texas  &  W.  R.  Co.  v.  Gen^  (Tex.).    46. 

STOCK. 

Taxation  of  capital  stock  of  railroad    447  n. 

STREET. 

• 

Eminent  domain.  Railroad  condemning  lots  abutting  on  street  takes  to 
c^tre  of  street    167  n. 

STREET  RAILWAY.    See  Passenger. 
SURVEYING.    See  Land  Grant. 

SURVEY. 

Entry.  Fact  that  survey  was  made  on  land  does  not  establish  owner's 
acquiescence  in  entry  by  railroad  company  for  the  purpose  of  con- 
structing its  road.     Cfincmnati,  etc.,  R.  Co.  v.  Clifford  (Ind.).    81. 

Unkuthorized  preliminary  survey  confers  no  rights  as  to  location  of  road« 
89  If. 

TAXATION. 

Act  providing  that  payment  of  certain  sum  shall  be  in  lieu  of  taxes 
excludes  taxes  for  county  purposes.    476  if. 

Bridges.  Iowa  statute  requiring  assessment  of  railroad  bridges  over 
Mississippi  and  Missouri  Rivers  by  township  assessor,  not  unconstitu- 
tional.   486  n. 

Capital  stock.    447  n. 

Cash  value  of  property  is  the  constitutional  basis  of  its  taxation.  Morgan's 
L.  &  T.  R.  Co.  V,  Parish  of  Liberia  (La.).    438. 

Cash  value  of  real  or  personal  property  is  ^rice  it  would  sell  for  for  cash 
in  ordinary  course  of  business,  free  from  incumbrances.  Morgan's  L. 
&  T.  R.  Co.  V,  Parish  of  Liberia  (La.).    438. 

Criterion  of  value  in  assessing  railroads  ;  neither  price  of  investment 
nor  net  revenue  earned  by  the  railroad  is  fixed  criterion  of  value  in 
assessing  railioads.  Morgan's  L.  &  T.  R.  Co.  v.  Parish  of  Liberia 
(La.).    438. 

Dividends.    449  n. 


INDEX.  723 

IMikJXOH-' Continued. 

Exemption.  Company  purchasing  road  whose  charter  originally  provided 
for  exemption.    475  n. 

Exemption.    Elevator  situated  some  distance  from  road.    474  n. 

Exemption.    Land  bought  for  railroad  purposes.    472  n. 

Exemption.    Logs  cut  tot  sale  upon  lands  exempt  from  taxation.    473  n. 

Exemption.  New  Jersey  Act  providing  that  railroad  claiming  exemption 
might  surrender  all  claims  and  accept  provisions  of  Act,  does  not 
apply  to  railroad  having  repealable  charter.  State  Board  v,  Paterson 
&  R.  Co.  (N.  J.).    468. 

Exemption  of  lands  until  "  sold  "  or  conveyed.    475  n. 

Exemption.  Payment  of  certain  sum  in  lieu  of  taxes;  to  what  such 
exemption  applies.    475  n. 

Exemption.  Revocability  of  charter  provisions  exempting  railroad  from 
taxation.    State  Board  v.  Paterson  &  R.  R.  Co.  (N.  J.>    468. 

Franchise  g^ranted  by  Congress.  Assessment  by  State  of  franchises  con- 
ferred by  United  States  is  repugnant  to  Constitution  and  laws  of 
United  States  and  power  given  to  Congress  to  regulate  commerce. 
State  V,  Cent  Pacific  R.  Co.  (U.  S.).    451. 

Gross  receipts.    448  n. 

Interstate  commerce.  Corporation  eneaged  in  business  of  interstate 
commerce,  can  in  no  event  be  taxed  for  privilege  of  doing  business  in 
certain  State.    Carr  v.  WoodrufiF,  etc.,  Co.  (I no.).    476. 

Interstate  commerce.  Earnings  of  sleeping-car  company  engaged  in 
interstate  commerce  cannot  be  subjected  to  State  taxation.  Restric- 
tion of  tax  to  distance  to  which  passengers  are  carried  through  State 
does  not  render  it  valid.  Carr  v.  Woodruff,  etc.,  Co.  (Ind.).  476. 
/  Interstate  commerce.  State  and  municipal  taxes  and  licenses ;  constitu- 
tionality of,  as  regulations  of  interstate  commerce.    424  n. 

Interstate  commerce ;  taxation  of  earnings  of  carrier  engaged  in.  480  n. 

Length  of  road  in  proportion  to  which  the  sum  it  is  to  pay  in  lieu  of  taxes 
is  to  be  determined,  is  length  of  main  line  only.    487  n. 

Machinery  and  repair-shops  should  be  assessed  bv  local  assessor  under 
Idaho  statute,  rather  than  by  board  of  equalization.  Oregon  S.  L.  R. 
Co.  V.  Yeates  (Idaho).    481. 

Market  value  of  stocks  or  bonds  is  one  of  truest  criteria  of  value  of  the 
road,  yet  it  does  not  hoftl  when  corporation  becomes  insolvent. 
Morgan's  L.  &  T.  R.  Co.  v.  Parish  of  Liberia  (La.).   438. 

National  corporations ;  taxation  of  franchises  of.    468  n. 

Personal  property  of  railroads.    449  n. 

Public  works  of  railroads  in  Pennsylvania  are  not  taxable  as  real  estate. 
487  ». 

Real  estate.    449  if. 

Rolling-stock  of  foreign  corporation.    Virginia  statute.    486  n. 

Scope  of  taxing  power  over  railroads.    446  n. 

Steamers.  Assessment  of  connecting  steamers  of  railroad  company  bv 
State  board  is  in  violation  of  Constitution  of  California,  and  void. 
State  v»  Cent.  Pacific  R.  Co.  (U.  S.).    451. 

Uniformity.     Taxation  must  be  uniform.    449  n. 

Valuation  as  basis  of  taxation.    Franchises.    447  n,  «■ 

Valuatiod.  No  rigid  rule  for  valuation  of  property  ;  assessor  must  con- 
sider all  elements  of  value,  and  exercise  prudent  discretion.  Morgan's 
L.  &  T.  E.  Co.  V,  Parish  of  liberia  (La.).    438. 

TICKET.  ^ 

Failure  to  produce.  Expulsion  of  passenger  for  failure  to  produce  ticket 
558  «• 
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TICKET  —  Contmued. 

Failure  to  produce.  Contract  between  passenger  and  company  held  not 
to  authorize  defendants  to  remove  passenger  from  car  on  his  failing  to 
produce  ticket  and  refusing  to  pay  fare,  as  provided  by  condition  in 
ticket.    Butler  v,  Manchester,  etc^  R.  Co.  (£ng.).    551. 

Failure  to  produce.  Validity  of  rule  requiring  ejectment  from  train  of 
passenger  who  refuses  to  produce  ticket  or  pay  fare.    556  «. 

Hotel  runners  ;  admission  of,  to  station  when  holding  tidcet    497  n. 

Time  to  procure  ticket.  Failure  to  allow  passengers  reasonable  time  for 
purchase  of  tickets  and  boarding  cars  is  negligence.  Gul^  etc,  R.  Ca 
V.  Fox  (Tex.).    543. 

TRESPASS. 

Definition.  Trespass  is  an  unlawful  act  committed  with  violence  on  the 
property  or  rights  of  another.  An  action  of  trespass  is  that  which  is 
mstituted  for  the  recovery  of  damages  for  a  wrong  committed  with 
immediate  force.  St.  Julien  v,  Morgan's  Louisiana  T.  R*  Co  (La.). 
92. 

Venue.  Immunity  of  railroad  from  suit  elsewhere  than  at  its  domicile 
for  causes  of  action  other  than  trespass  refers  to  action  of  tort  for 
wrong  committed  and  unlawful  cnUy  upon  lands  of  citizens  vi  tt  armis. 
St.  Julien  v,  Morgan's  Louisiana  T.  BL.  Co.  (La.).    92. 

TRESPASSER.    See  Sleeping-car  Coicpany. 

TRUSTEES.    See  Mortgage. 

VENUE. 

Land-owner  is  not  debarred  of  his  action  for  compensatory  damages  for 
unauthorized  occupation  of  land  if  instituted  at  the  domicile  of  the 
company.    St  Julien  v.  Morgan's  Louisiana  T.  R.  Co  (La.).    92. 

Trespass.  Immunity  of  railroad  from  suit  elsewhere  than  at  its  domicile 
for  causes  of  action  other  than  trespass  refers  to  action  of  tort  for 
wrong  committed  and  unlawful  entry  upon  lands  of  citizens  viei  anms. 
St.  Julien  v.  Morgan's  Louisiana  T.  R.  Co.  (La.).    92. 

VERDICT.    See  Eminent  Domain. 

WATERS. 

Eminent  domain.  Diversion  and  pollution  of  stream  is  element  of 
damage.    213  n. 
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